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COXCFRNINC    TH£ 


PRESENT      EDITION. 


THE  very  favourable  reception  the  laft 
edition  met  with  from  the  Public,  hath 
encouraged  mc  to  continue  the  neceflary  al- 
terations and  additions  to  the  prefent  time, 
and  to  make  fuch  new  arrangement  of  the 
cafes  as  feemed  requidte  to  explain  the  law 
under  each  rcfpeSive  head  with  greater  prc- 
cifion.  This  I  have  been  the  better  ena- 
bled to  do  from  the  regular  publication  at  the 
end  of  every  term  of  the  determinations  in 
the  court  of  King's  Bench  j  in  which  court 
it  moftly  happens  that  feveral  cafes  relating  to 
the  office  of  ajuftice  of  the  peace  come  under 
conHderation,  and  fince  the  publication  of  the 
laft  edition  they  have  amounted  to  a  very  con- 
fiderable  number. 

In  this  edition  the,  ftatutes  are  brought 
down  to  the  end  of  36  G.  3.  and  the  cafes  to 
the  end  of  Michaelmas  Term  37  C  3.    And 

a  2  the 


vm  ADVERTISEMENT. 

the  reader  may  be  afTured  that  every  atten- 
tion hath  been  paid  to  make  the  work  as 
perfeA  as  poifible. 

The  Supplementary  Militia,  and  the  Ca« 
valry  Ads,  being  at  prefent  of  general  im- 
portance, they  have,  together  with  fuch  other 
ads  as  have  pafled  this  feilion,  been  fubjoined 
in  an  Appendix. 

JOHN  BURN- 

Feb.  I,  1797, 
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PREFACE 

TO     THB 

FIRST    EDITION. 


THE  Author  propofeth  in  this  book  to 
render  the  laws  relating  to  the  fubje^s 
it  treats  of,  a  little  more  intelligible  than  hath 
hitherto  been  done. 

The  method  he  makes  ufe  of  is  various* 

The  firft  thing  regarded  is  the  order  oitinu^ 
Thus  in  the  Poor  Laws ;  firft  is  fet  forth  the 
appointment  of  overfeers ;  next  the  feveral 
branches  of  their  duty,  in  finding  fettlcments 
for  the  poor  in  removing  them  to  fuch 
fettlcments— in  making  rates  for  their  re- 
lief  in   relieving  ami  otherwife  ordering 

them—and  laft  of  all,  in  accounting  at  the 
expiration  of  their  office.— -Then  again,  in 
treating  oi  fettlcments  ^  it  occult  to  confider 
cUftindly,  and  as  near  to  the  fatd  order  as  may 
be,  ten  different  kinds  of  fettlements-— -by 
i/r/A— by  the  parents  fettlcment— -by  ap^ 
pr entice/hip "^-^^hy  fervice  ■  ^  by  marriage 
*— -by  inhabiting  forty  days  after  notice  ■  ■■ 
as  by 
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by  psLjin^  parj/b  rates — —by  {trnxig  2l  parijh 

'^ct-- by  renting  loL  a  year and  by  a 

ipcrfon*s  own  ejiate, -In   like  manner,  iti 

treating  of  the   rates ^    firft   is  fet  forth  the 

courfe  of  laying  the  ajfejfment then  the  W- 

iowance  thereof  by  the  '}\x&hct^r——publijbing 

the  fame  in  the  church appeal  ^^Unit  th« 

rates  at  the  feffions levying  the  fame  by 

■//i^r^*^— ^and  fifeaUy,  eommitfnent  where  no 
diftrefs  can  be  had. 

Thus  to  exhibit  another  inftance-^-— In  the 
article  of  the  Woollen  manufaSture^  t^rhich 
makes  uji  i  confideraWe  part  of  the  juftice  «f 
the  peace  his  duty,  and  of  the  officers  fubor* 
dinate  to  him,  there  is  fuch  a  number  and 
variety  of  ftatutes,  that  atrthors  arc  generally 
overwhelmed  with  them.  To  avoid  which 
perplexity,  the  laWs  are  here  digefled  in  or- 
der, according  to  the  natural  progrefs  of  that 
buTmefs ;  from  the  (hearing  of  the  fheep;  to 
tlie  exportation  of  tlie  wool  itiahufa&ured;; 
jurider  the  feveral  he^ds  of  w/^df»^  ofwooihy 
the  (heiirer- — =-laWs  to  pircvent  its  expartatiifg' 
'-'--'^working  of  cloth — ^ — 'fulling'^'-^'--mea/iir^ 
ing*^-^^ dying  ■■  ^'''^Jlretehirig*  ■  ■  ^  drejjing^  J-^t 
-exporting.  .  ** 

•  -  Where  there  iS'no  priority  in  point  of  time ; 
the  next  tnetHbd  is 'that  df  LordCi^ir,  toftme 
\  definition  which  takes  in  thje  ^hofe  ftibjed, 
"and  thfen  explain  the'feveral  parts  of  fueh  de-^ 
6Diti6n  in' their 'Order.  Thus  Grand  larteny 
Is  defined  \o  ht^  A  fdonious  anS fraudulent 
'taking  and  carrying  au'oy  by  .any  per/on  ^  of  the 
-' "  '  mere 
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mere  perfanal goods  of  another;  abovifthi  valM 
ofi2d.  In  the  handling  of  which,  the  fe* 
reral  branches  of  the  deBnition  are  explained 
in  the  order  as  they  (land;  ifisi.    A  fdonious 

4md  fraudulent  taking and  carrying  aw^^y 

— — -^  any  perfon         of  the   mere  ptrfonal 

goods        «of  another above  the   value   of 

12 d.  Under  whkh  heads  the  general  learn- 
ing relating  to  that  whole  title  is  coroptic*- 
hended. 

The  like  method  it  purfued  in  treating  of 
the  c&mmiffion  of  the  peace^  the  form  of  an  z^** 
SSment^  the  form  of  an  order  of  removed^  and 
other  articles* 

In  generali  it  is  provided,  that  one  thing . 
(hall  clear  the  way  for  another,  and  the  fub^ 
icquent  paragraphs  explain  the  preceding. 

Under  the  influence  of  which  condud,  the 
author  hath  attempted  to  bring  together  ua^ 
dcr  one  genial  title,  divers  articles  relating 
to  the  fame  fubjed^  which  in  the  common 
books  are  broken  and  detached  under  various 
iqianite  titles;  hoping  thereby  that  what 
hath  hitherto  been  thought  introductory  of 
confiifion,  may  tend  to  render  the  fubje£i; 
mwe  perfpicuous,  in  exhibiting  the  whole 
under  one  comprehenfive  view.  Thus  the  laws 
relating  to  the^^mr,  which  are  above  forty  in 
number,  and  are  incerfperfed  in  the  comment 
bodes  under  about  thirteen  different  titles, 
are  here  digeiled  under  one  general  title,  Game^ 
to  which  the  readeir  ihall  have  recourfe  for  the 

a  4  know* 
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knowledge  of  whatfoeyer  belongeth  to  that 
fubje£t.  For  example,  if  any  perfon  would 
be  fatisfied  what  penalty  the  law  hath  pro* 
poied  for  tracing  bares  in  tbcfn&w;  by  ttCMX^. 
ring  to  the  general  tide  concerning  the  game» 
he  will  find  the  game  diftinguilhed  into  three 
kinds,  l)xc  four-footed  game,  the  winged  %zxne^ 
and  the  game  of  fi/b :  The  four-footed  game 
are  diftributed  into  the  feveral  fpecies  ofdeer^ 
bares ^  and  conies;  under  which  head  concern* 
ing  hares^  he  will  readily  find  what  js  defired. 
In  like  manner,'  the  winged  game  are  fubdi-* 
vidcd  into  feveral  branches,  concerning  bawki. 

and    hawking fwansr partridges    and 

pbeafants pigeons — ^^-^nld  ducks  ^uildgerfe^ 

and  other  water  fowl groufe  or  moor  game 

berons-rr, — zxnA  other  fowl;  each  pf  which 
have  their  pecyliar  laws. 

In  thefe  large  comprehenfive  titles,  care  is 
like  wife  taken,  to  be  as  particular  as  may  be 
without  injuring  the  connedion  in  the  ftatutes, 
by  infertiDg  the  whole  law  by  itfelf,  relating, 
to  each  feparate  article.  The  benefit  of  which 
vill  appear  -by  the  following  inftance :  If  a, 
perfon  would  know  what  number  of  horles 
or  beads  in  a  cart  or  waggoa  are  allowed  by 
tixe  ftatutes  for  the  prefervatton  of  the  roads ; 
kt  him  take  what  treatife  at  prefent  be  pleafes 
concerning  the  highways,  he  muft  read^i^er. 
the,  whole,  before  he  ihall  be  fure  that  he  hath 
fbund.all  which  the  law  hath  ena£led concern- 
ing the  fame ;  and  fuch  is  often  the  in^cu- 
racy  and  confufion,  that  when  he  hath  peruf^d' 
the  wholb,  perhaps  he  may  be.  (till  Do  feek^ 
14  For 
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jFbr  as  to  this  inftance  before  us^  there  have 
been  regulations  made  concerning  the  fame^ 
by  ten  different  ads  of  parliament,  at  very' 
different  times.  Before  he  can  have  any  com- 
petent knowledge  thereof,  he  mud  lay  all  thefe 
ten  a^  together ;  ahd  when  he  fliall  have 
done  this,. he  will  find  amongft  them  fo  many 
repeals,  and  revivals,  and  explanations,  and 
amendments,  that  it  will  even  then  be  no  eafy 
matter  to  conclude  with  certainty  how  the 
/  law  doth  ftand  as  to  that  article.  To  fpare 
the  reader  all  which  trouble,  the  author  hath 
in  this,  and  all  other  the  like  inftances,  laid 
the  whole  law  together  relating  thereunto,  or 
at  leaft  all  that  hath  occurred  to  him,  or 
which  he- hath  thought  it  material  to  inferL 
So  that  the  reader  may  receive  fatisfa£lion  in 
a  very  fmall  compafs,  as  to  what  he  (hall  be 
inquiring  about ;  or  at  leaft  he  may  be  fatif* 
fied  in  this,  that  if  he  doth  not  find  it  there, 
he  need  not  feek  for  it  elfewhere  in  the 
book*. 

And  by  this  method  of  bringing  together, 
into  one  general  title,  all  thofe  feparate  di(lin£k 
titles,  which  have  a  mutual  relation  to  and 
depradance  upon  each  other,  the  author  hath 
ivoid^ed  onei  great  inconvenience,  of  referring 
the  reader  from  one  title  to  another,  and  from 
that  other  back  again  to  the  firil,  and  (which 
is  not  unufiiai  in  books  of  the  like  kind)  per- 


•At  prefcat  thefe  afts  arc  reduced  into  two  general 
tas,  ODC  for  wrnpikc  roads,  the  other  for  highways  not 
betng  toropike. 

haps 


«v  P  R  £  I^  A  d  £• 

haps  lofmg  the  thing  to  be  treated  of  betwixt 
them. 

'  Upon  which  account  alfo,  where  one  law 
occurreth  under  two  different  titles,  it  is  ufual 
with  him  to  infert  the  fame  under  both  thofe 
titles ;  fo  that  the  reader's  attention  may  not 
be  interrupted,  by  fending  him  to  fearch 
other  titles,  and  from  thofe  perhaps  others 
again,  which  have  no  principal  relation  to  the 
matter  he  hath  in  hand. 

Alfo  upon  another  account,  he  hath  /bme* 
times  made  ufe  of  more  words  than  otherwiie 
he  would  have  done,  namely  to  avoid  the  fre* 
quent  repetition  of  the  term,  2s^r.  which  is  a 
vague  expreilion,  and  apt  to  create  an  uneafi- 
neis  in  the  reader's  mind,  for  that  he  cannot- 
be  fatisfied  from  thence  how  much,  or  how 
little,  is  intended  to  be  underftood. 

He  hath  alfo  been  fomewhat  large  in  the 
matter  of  precedents  under  divers  titles  j  and 
hath  endeavoured  to  bring  them  much  nearer 
to  the  ftatutes,  upon  which  they  ought  to  be 
formed,  than  ufualiy  hath  been  done* 

For  all  which'  enlargements,  he  hath  die 
more  fpace  allowed  to  him,  for  that  he  hath 
not  thought  it  neceffary  (as  others  have  done) 
to  take  up  near  one  fourth  pairt  of  the  book^ 
by  inferting  Black6rby^\\xK\ct.  at  the  end  ^f  it, 
hy  way  of  Index ;  hoping  that  the  method  be 
hath  purfued  will  render  every  thing  of  that 
kind  impertinent  and  ufeleiL 

lo  Tus 
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The  Materials  which  the  author  hath 

made  ufe  of,  are  chiefly  of  fotir  kinds The 

Jlatutes  at  large ^The  feveral  treatifes  con- 

cemiag  xht.  pleat  of  the  crown the  reports 

of  cafes  adjudged  in  the  court  of  king's  bench 
and  the  books  concerning  the  office  of  a 
ju/iic€  of  the  peace. 

As  to  thzfatutes  at  large,  or  a&s  of  parlia«» 
ment,  the  author  hath  not  thought  himfelf  at 
liberty,  as  Mr.  Dalton  and  others  have  done, 
to  deliver  the  import  thereof  in  his  own, 
words ;  but  hath  conflantly  abridged  the  a£t 
in  the  words  of  the  adt  itfelf,  leaving  out  no- 
thing which  may  feem  any  way  material. 
And  to  each  diftindl  claufe,  he  hath  annexed 
die  interpretation  thereof,  where  the  fame 
hath  been  determined  in  the  court  of  king^s 
beocby  or  expounded  by  other  good  au- 
thority. 

Tlie  treatifes  concerning  the  pleas  of  the 
erovm^  are  thofe  of  Stamford^  Coke^  Hale^  and 
Hawkins.  Of  the  firft  of  thefe  the  author 
hath  made  little  ufe,  further  than  as  he  is 
adopted  by  the  other  three..  As  to  which 
three  great  authorities,  where  the  law  hath 
been  declared  by  Lord  Coke^  and  not  contro 
▼erted  by  any  other,  nor  altered  (ince  his 
time  hy  any  ad  of  parliament,  or  judicial  de- 
tensination,  the  author  hath  given  to  him 
the  preference.  And  where  any  of  thefe  dif* 
fereth  from  the  other,  he  hath  noted  the  dif- 
ference 

la 
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In  citing  of  Mn  Haw^ns^  he  Kadi  not 
thought  it  allowable,  as  is  ufual  with  otherst 
to  omit  the  feveral  degrees  of  caution  and  a{^ 
fent,  with  which  he  delivereth  his  opinion  ;  I 

z^^it  feemeth^  or  //  bath  been /aid  by  fome^  or 
ttfeemetb  to  be  the  better  opinion^  or  itfeemetb 
to  be  agreed^  and  the  like ;  which  are  by  no 
means  arbitrary  words  without  much  mean*  ! 

ing,  but  are  inferted  by  him  with,  the  utmoft 
ddiberation  and  judgment* 

! 

As  to  the  books  of  reports;  where  the  cafes  I 

therein  have  been  confidered  by  Mr.  Hawkins^  \ 

and  the  other  learned  perfons  before  mention*- 
ed)  the  author  hath  judged  it  very  proper  to 
leave  the  matter  there  as  fettled  by  them.  As 
to  the  reft,  he  hath  by  no  means  thought 
himfelf  of  ability  to  proceed  in  Mr.  Hawkins*^ 
manner^  by  laying  together  all  the  reports  on 
the  fame  fubje£t,  and  thereupon  extracting  an 
opinion  out  of  the  whole ;  but  hath  inferted 
riie  fame  at  large,  or  what  he  hath  thought 
moft  material  thereof,  and  left  the  determi«* 
nation  thereupon  to  the  reader's  better  judg* 
ment. 

And  here  it  may  be  requifite,  that  the  reader 
be  admoni(hed,  npc  to  exped  that  the  book 
ihali  lie  more  perfect  than  the  materials  of 
which  it  is  compofed.  All  the  books  of  re- 
ports are  not  of  equal  authority.  Many  of 
them  are  only  notes  that  had  been  taken  for 
gentlemen's  own  private  ufe;  which,  doubtlefe, 
would  have  been  much  more  perfedt,  had  they 
intended  them  for  publication.  '  For  thefe,  or 

for 
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for  any  other,  the  author  himfelf  vouchcth 
not :  And,  as  he  doth  not  add  to  their  credit, 
fo  he  doth  not  retraft  from  it ;  but  leaveth 
every  author  (as  he  needs  muft)  to  anfwer  for 
himfelf.  For  he  hath  made  it  an  invariable 
rule,  upon  all  occafions,  to  cite  his  authori* 
ties,  what  fuch  foever  they  be ;  and,  in  all 
material  inftances,  in  the  very  words  of  the 
original  authors:  that  fo,  what  may  be  of 
go^  authority  in  itfelf,  fliall  not  be  rendered 
lefs  fo  by  his  handling  of  it.  And  where  no 
authority  is  alledged,  he  defires  the  reader  will 
look  upon  it  as  fuch,  namely,  as  having  .no 
authority;  the  fame  being  nothing  but  the 
author^s  own  private  obfervations,  which  arc 
fubmitted  to  every  reader's  judgment,  to  ap- 
prove or  reject  as  he  ihall  fee  caufe. 

The  books  of  authority  concerning  the  of^ 
J^^  of  ^j^fii^^  of  the  peace  J  are  thofe  of  Fitz^ 
berbert^  Crompton^  Lamhardy  and  Dalton ;  the 
laft  of  which  was  publiflied  in  the  reign  of 
king  y antes  the  firft:  fince  which  time,  no 
book  under  that  title  hath  been  allowed  as 
fufficiently  authentic.  And  even  the  addi- 
tions which  have  been  made  to  Dalton  fmce 
his  death,  feem  to  have  no  better  claim  to  an 
uncontroulable  authority,  than  other  collec- 
tions which  have  not  obtained  it.  And  DaU 
ton  himfelf  is  much  injured  in  the  modern 
editions,  in  like  manner  as  was  obferved  be- 
fore of  Mr.  Hawkins^  by  delivering  that  as 
abfolute,  which  Mr.  Dalton  publiflied  under 
the  feveral  degrees  of  aifent  or  doubtfulnefs 
before  mentioned ;  and  which  the  author,  in 
juftice  to  Mr,  Dalton^  hath  reftored. 

Where 
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Where  Dalton  hath  adopted  Lombard^ 
Crompton^  and  Fitzberbert  (which  he  doth 
moft  frequently  in  their  words)  the  author 
hath  thought  it  fufEcient  to  cite  Dalton  %  fingle 
authority.  And  generallyi  in  all  other  cafes, 
where  authors  are  agreed,  \t  hath  judged  it 
unneceflary  to  alledge  more  than  one  or  two 
good  vouchers. 

Concerning  the  other  books  of  this  iihd^ 
which  have  beet^  publiflied  fince  Dalton^ 
time,  it  is  unneceflary  to  enlarge;  fince  of 
the  mod  of  them  the  author  hath  made  ho  ufe, 
and  of  the  reft  very  fparingly ;  and  he  will  not 
feek  to  recommend  his  own  book,  by  finding 
fault  with  others  before  him,  ' 

"pRTON,  Westmorland^ 
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CONCERKINO    THE 

FIFTEENTH    EDITION. 


TI7HAT  alterations  have  been  neceflarjr 
^^  to  be  made  from  time  to  time  fince 
the  firft  publication  of  this  book,  may  be 
cafily  conceived  from  the  variety  of  material* 
ivhich  have  been  introduced  from  the  Re- 
ports of  Cafes  adjudged  in  the  courts  of 
\Veftminfter*hall,  and  the  Statutes  ena^ed 
during  that  period. 

When  this  book  was  firft  publifhed,  in  the 
year  1754*  there  had  been  few  Reports  ad- 
judged in  the  reign  of  king  George  the  firft, 
and  almoft  none  in  the  reign  of  king  George 
the  fecond.  But  now  this  deficiency  hath 
been  abundantly  fupplied  by  a  greater  number 
of  Reports  of  cafes,  determined  in  matters 
fubje<a  to  thejurifdifltion.of  the  jufticesof  the 
peace,  than  had  been  in  the  whole  period 
before  that  time  from  the  firft  inftitution  of 
the  office  of  that  magiftrate^ 

The  Statutes  or  a^s  of  parliament  which 
ha^been  made  during  the  faid  time,  con* 
neded  more  or  lefs  with  the  office  of  a  juftice 
of  the  peace,  are  in  number  above  three  hun- 
dred }  befides  almoft  half  as  many  more  that 

havo 
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have  beea  repealed^  fuperfeded,  or  permitted 
to  expire. 

By  the  means  of  which  ftatutes,  fo  many 
new  matters  are  in  every  feflion  of  parliament 
brought  under  the  jurifdidion  of  thefe  juftices, 
and  fo  many  alterations  are  made  in  fubjefis 
of  which  they  before  had  cognizance,  that 
every  new  edition,  in  order  to  keep  pace 
with  the  law,  is-in  efiedl  a  new  book.  And 
this  is  unavoidable.  To  publifh  thofe  altera- 
tions feparately,  in  an  atmual  appendix,  is  a 
work  of  more  difficulty  than  may  be  at  firft 
apprehended.  For  to  effed  this  to  any  fuf- 
ficient  purpofe,  many  titles  muft  be  taken  in 
pieces,  and  wholly  new  modelled;  fometimes 
one  zGt  of  parliament  breaks  into  feveral  di& 
fferent  titles,  all  of  which  muft  be  furveyed^ 
iand  rendered  confiftent  with  each  other,  and 
new  titles  frequently  arife  upon  new  emergen* 
cies.  Thefe  alterations  and  additions  in  any 
one  year  would  increafe  to  a  volume  of  no 
inconfiderable  dimenfions,  and  in  two  or 
three  years  time  would  be  productive  of  infi* 
nite  confuHon  ;  and,  notwithftanding  all  rea* 
fonable  attention  that  might  be  employed,  the 
book  and  the  appendixes,  and  the  feveral 
appendixes  one  with  another,  would  be  at 
variance.  The  bed  appen<|ix  that  the  author 
can  imagine  is,  the  ftatutes  at  large  every 
year,  fo  far  as  juftices  of  the  peace  are  con- 
cerned therein ;  which  ftatutes  as  no  adling 
juftice  ought  to  be  without,  this  would 
therefore  upon  that  account  create  unto  him 
no  additional  expence. 
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SIXTEENTH    EDITION. 


I 


N  the  fucceffive  and  numerous  Prefaces  to 
the  preceding  Editions,  the  Author  has 
given  a  judicious  and  accurate  account  of 
the  method  he  obferved  in  the  arrangement 
of  this  Work,,  and  of  the;  materials  from 
which  it  was  firft  formed,  and  afterwards 
improved  ;  fpecifying  alfo,  from  time  to  time, 
the  various  ad4iti9ns  he  had  made :  And  in  the 
Advcrtifement  to  the  Fifteenth  Edition  (which 
the  reader  is.jequefted  to  perufe)  he  has  given 
a  coDoprehenfive.  viaw  qftha  growth  of  the 
Work  during  the  fpace  of  thirty-one  years, 
which  ha4. revolved  Iince  ^ts  firft  appearance 
in  1754.,  . 

The  many  and  very  early  opportunities 
given  roe  by  my  father  to  obferve  the  method 
lie  purfued  in  making  the  neceffary  aherations 
and  additions  to  every  new  edition, ^and  felefl:-" 
ing  from  the  Reports  fuch  adjudged  cafes  as 
feemed  befit  to  explain  the  laws  on  which  the 
determinations  of  the  Courts  were  founded, 
and  his  more  particular  inftrudions  to  me  to 
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make  extracts  from  the  new  ads  of  parlia« 
ment,  and  in  forming  other  neceflary  collec* 
tions  for  the  woiic,  has  enabled  ine  to  purfiie 
his  plan  in  the  prefent  publication,  which  with 
becoming  diffidence  is  now  o^ered  to  the 
publick.  : .   . 

In  the  fhort.interval  between  the  publica* 
tion  of  the  laft  Edition,  and  my  Father's  death 
in  November  1785,  he  continued  to  make  his 
corre&ions  as  ufusd.  Thefe,  together  with  th^ 
former  Appendix,  and  all  the  A^  of  Par- 
liament and  adjudged  Cafes  from  that  time^ 
ai^  now  interwoven  under  their  refjpedivt 
heads;^  The  a£ts  which  interfere  more 
or  lefs  with  the  office  of  a  Juftice  of  the 
Peace,  are  fo  numerous  within  the  above 
fliort  period,  on  account  of  the  many  addi- 
tional new  taxes,  and  the  new  arrangement 
of  the  duties  of  Cuftoms  and  Excife,  -as  t6 
amount  to  above  eighty  ;:  ^nd  there  are  more 
than  that  number  of  new  adjudged  Cafes. 
The  Reader  will  not  therefore  be  furpriftd  aft 
the  increafed  bulk  of  the  volumes;  and  he 
may  be  aflured  that  no  labour  or  attention  has 
been  fjpared  to  render  the  Book  complete  to 
the  prefent  time,  and'ftill  worthy  of , that 
patronage  with  trbich  it  bas/bieea  fQ  long 
honoured* 

JOHN  burn: 
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INTRODUCTION, 

Confifting  of  TWO  PARTSj 


1 
CONTAINING, 


L   Ciffain  abbreviations  made  ufe  of  in  this 
work. 

H.  Same  general  rules  to  be  obferved^  in  thecon^ 
JlruSion  ofjlatutes  oralis  ofparliamentk 


L  Certain  dbbrtviations  made  ^fe  -^  in  tki^ 


< .  »-  "^j;     *"  * 


11?  vd^.ja^^eep  5bc.bo9k  widijnj^  rcafpnaiblc 
.   opcnpafsy.  the  fqllQjfjpg  abbreiuiaiions  are  made 

ufcof.  ,;  /^^    .V  V.  ./  ,...-.,*.< 

.i/.Thc  word jri()KfV  IS  always  to  bt  uncJcrftood  jnftXce. 
to  tn^ztijutlUe  6/  the  peaces  wfiea -not  odicrwift 
cxprcflfed.         '  "  .^n^  ;    :  . 

c  li^.  ^hc^nords  enejiiftise  (hidl  te  onderftood  tp  OnejoAkt. 
fignify  cne  or  morejuJiUeSy  fo  that  what  is  dircAcd 
t^  bifdoajp  \ffx«it^  ihall  not  be  intended  thereby 
to  exclude  others  from  joining  with  hioi. 

3.  In  like  manner,  twojujlices,  when  not  other-  Twojaftico; 
wife  expreirodj  (hall  be  underftoq^  to  fignify  two 
jnfiites  or  more* 

4«  So  alfo  a  conviction  on  the  oath  of  one  wit^  Oac  wtn 
nif$^  Ihali  be  anderftood  to  denote  one  witne/s  or 

•  b  2  5.  And 


Two  witncibt. 

Qttoriini. 

Mtjotity. 

SdBoni, 

WantttU 

Judge  of  aflSsf. 

Mtyor. 

Cotiiftble, 

Ovetfecr. 


Poor. 


Peoalljr. 
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5.  And  fwo  witnejfes  (hall  denote  two  or  m9U 
witnejfes. 

6.  (1  ^.)  ihall  be  underftoo^d  to  fignify  ^;74 
whereof  is  of  the  Quorum,  *    *  i 

7.  The  julHces  in  fejfions  fhall  fignify  the  faid 
jufticesj  or  the  major  part  of  them. 

8.  The  ^oxAJeJ^om  fhalldcnote  the  general  quar^ 
terjejjionsj  if  not  otherwife  expreffed. 

9.  The  word  warrant  (hall  always  fignify  war^ 
rant  under  hand  andjeal^  where  not  exprcffed  other- 
wife.  , 

10.  Judges  or  jufticcs  of  ajffze  (hall  be  under- 
ftood  to  fignify  alfo  thofc  of  Ntfi  Prius^  Oyer  tind 
Terminer  J  and  General  Gaol  Delivery^ 

11.  The  word  moyor  {hd\\  always  be  underftood 
to  imply  bailiffs  end  other  chief  officers  in  corporations^ 
by  what  appellation  foever  dignified. 

12.  The  word  conftable  fhall  always  be  under- 
ftood to  imply  tythingmeny  borjholders/headboroughs, 
and  other  officers  required  <o  execute  the  jufticcs 
warrants. 

13.  The  word  overfeer  (hall  be  underftood  ta 
flrtcan  overfeer  of  the  ppor^  where  not  expreflfed 
otherwife. 

14.  Where  a  peoalty,  dr  part  thereof  is  ex- 
prcfTed  to  be  given  to  the  foor^  that  (hall  be 
always  underftood  to  denote  the  poor  of  the  parijb 
where  the  offence  was  committed^  if  not  otherwife 
limited. 

15.  Where  A  penalty  is  to  be  recovered  before 
the  jufticcs  of  the  peace,  it  is  thought  indifpenfabte 
to  infert  particularly  !he  manner  of  recovering  the 
fame ;  but  where  it  is  to  be  fued  for  in  any  or  his 
majefty's  courts  of  record  at  H^eflminfttry  it  is 
judged  not  riecefTary  to  fet  forth  the  fpecial  rnelilod 
of  procedure  there  :  and  gcnerany;  where  it  is 
cxpreiTed^that  a  perfon  (hall  db^  or  not  do  fuch  ft 
thing,  on  pain  of  fuch  a  fum,  without  1ft 6»/  it 
ftiaff  bp  underftood  that  fudh  penalty  is  not 
recoverable  before  the  joftices-6f  -^e  peace,  *ot 
Onl]j  in  the  courts  at  fFeJiminfier. 

I  i  -  a 6.  In 
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Blank  fpacci* 


16.  In  all  cafes  of  diftrefs  andjale^  it  (hall  beun-  Ofcrpios, 
dcrftood  that  the  overplus  muft  be  returned  to  the 
owner ;  after  the  fum  or  fums  to  be  thereout  dc- 
dufted,  (hall  be  fatisfied  and  paid. 

17.  Lands  fhall  be  underftood  to  ftand  for  lands,  Uaiu 
tenements  and  hereditaments. 

18.  Where  tranfportation   is  direfted    for  any  Tranrpo:t«t»oii. 
offence,  it  fhall  always  be  underftood,   that  if  the 
tffenderjball  return  before  the  time  limited,  be  fhall  be 

guilty  oj  felony  without  benefit  of  clergy^   - 

19.  In  the, blank  fpaces  for  the  names  in  the 
precedents,  inltead  of  inferting  initial  letters  arbi- 
trarily, it  is  thought  it  may  be  fome  help  to  the 
memory,  that  -^,  O  (hall  fignify  the  offender, 
J.  I.  the  informer,  A  W.  the  witnefs^  J.  P.  the 
juftice  of  the  peace,  and  the  like, 

20.  Alfo,  for  brevity's  fake,  fums  of  money  and  F^g""^* 
other  numbers  are  ufually  expreflfed  by  figures, 
and  not  in  words  at  length  j  but  it  is  to  be  re- 
membered, that  in  the  forms  of  warrants,  con- 
viaions,  and  other  proceedings  before  the  juf- 
ticcs,  they  ought  to  be  exprelTcd  in  words  at 
length,  and  not  in  figures. 

21.  Where  a  ftatute  is  faid  to  be  in  force,  until 
fuch  a  day,  month,  and  year,  fcfr.  it  (hall  always 
be  underftood  to  imply,  and  from  thence  to  the  end 
efthe  then  nextfejfton  of  parliament.  ^ 

22.  In  the  ftatutes  made  in  the  reign  of  the  late  citing  of  fta- 
Kihg  William^  it  is  thought  not  neceflfary  upon  all  *"*"' 
occafions  to  fay  tVilUam  the  Thirds  fince  there  are 

no  printed  ftatutes  in  the  reigns  of  fFilliam  the  Firfi 
and  Second. 

Nor  is  it  thought  neccfTary  in  fuch  ftatutes  to 
add  the  name  of  Qneen  Mary  to  that  of  King 
fFiUiami  bur  ic  is  judged  fufiicient  for  the  under« 
(landing  thereof,  10  quote  the  ftatutes  in  this 
minner,  viz. 

I  IV.fef.  2.  €.  6.f  3*  to  fignify  the  ftatute  mad« 
in  the  parliament  holdtn  in  the  firft  year  of  the 
ifigaof  King  WilUani  the  Third  and  Queen  Mary, 
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the  fecond  feffion  thereof,  chapter  the  fixth,  fee* 
tion  the  third. 
CWwfoJ^i  23.  Abbreviations  in  the  names  of  beok»  cited 
jinjidju  g  ^^  authorities)  or  elfewhere  occafionally  noted^ 
confift  for  the  moft  part  of  fome  of  the  initial 
fetters  of  the  authors  names,  and  other  common 
diftinftionS)  and  niore  particularly  in  quoting  Sir 
tyilliam  Blackfttme,  the  following  diftin&ion  is 
obferved  :  i>  2,  3,  4>  Black,  denotes  Blackfttm^s 
.Commentaries^  the  firft,  fecond>  third>  or  fourth 
part.  Black.  Rtp.  figniBes  Blackftone's  Reports, 
vrhlch  tho\igh  in  two  volumesj  yet  the  pag^  be- 
ing numbered  progreffively  without  interruption 
through  both  volumes,  it  is  jiidged  that  it  will 
create  lefs  confufion  to  tnfert  the  pages  ooly>  and 
not  the  number  of  the  volume. 

The  manner  of  quoting  Sir  James  Burrow  is 
different  by  different  perfons.  That  author,  in- 
tending to  publifli  reports  of  cafes  determined  in 
the  court  of  King's  Bench  during  the  times  of  the 
four  laft  lords  chief  juftices  Hardwicke^  Lee,  Ryder, 
•and  Mansfield^  begins  with  the  laft,  juftly  fup- 
pofing  that  the  lateft  would  be  the  firft  called  for 
by  the  publick  expedation,  and  fo  purpofing  to 
advance  by  a  kind  of  retrograde  proereflion  1  in 
like  manner  as  was  done  in  the  publication  of 
Croke's  Reports,  during  the  reign  of  (X  Eliisaieth, 
James  U  and  Charles  L  Thofe  in  me  reign  of 
Charles  I.  were  firft  publilhed,  and  fo  upwards 
through  the  times  of  James  and  Elizabeib,  and 
are  now  commonly  diftinguifhed  by  the  titles  of 
Croke  Charles^  Croke  James^  and  Croke  Elizabeth. 
But  as  fome  authors  quote  the  Reports  in  the 
time  of  King  Charles,  from  their  having  been  firfl: 
printed,  though  laft  in  the  courfe  of  decifion,  by 
the  diftio^lion  of  1  Croke,  and  thole  of  Elizabeth 
by  3  Croke  I  fo  others,  by  the  contrary  rule,  quote 
thoie  of  Elizabeth  by  1  Croke,  and  thofe  of  Charles 
by  3  Croke:  which  is  fo  far  the  parent  of  foipe 
confiiTion^ 

Sir 
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Sir  Jamts  Burrow  intitles  bis  Reports  during  the 
time  of  L.  Mansfield^  the  four  fb  part  of  his  Re- 
ports, and  accordingly  the  fame  is  quoted  by 
iome,  *'  4  Burrofv.'*  This  fourth  part  confiding 
of  five  volumes  in  folio^  is  quoted  by  others 
according  to  the  number  of  volumes  compre* 
hending  this  fourth  part,  thus:  <^  ij  2»  3>  4,  5, 
Burrow.*^  But  thefe  five  volumes  having  the 
pages  numbered  uniformly  from  1  to  2835^  it  js 
thought  moft  convenient  in  this  book  to  keep  this 
fourth  pare  diftin£t,  by  the  appellation  of  *'  Bur^ 
^  rmp  Mamsjield^^  and  fo  referring  to  che  page  in 
whichever  of  the  five  volume  the  matter  ibughc 
for  may  happen  to  be*  By  which  methody  when 
the  three  other  parts  in  procefs  of  time  (hall  come 
10  be  publifhed  (which  is  a  thing  much  to  be  de- 
lired)  they  maf  be  denominated  in  like  manner, 
"  Burrow  Ryder^**  "  Burrow  Leci*  and  "  Burrow 
**  Hkrdwfckd^'*  whiclr  in  fome  fort  may  prevent  the 
CDnfofion  that  happened  in  the  publication  of 
O'oke^S'RtpOfts. 

The  faid  Sir  J^^mts  Burrow,  confidering  that  k 
muft  needs  be  a  confiderable  length  of  time  before 
his  whole  colkrdion  of  cafes  could  be  publiflied, 
and  being  defirous  in  the  mean  time  to  oblige 
the  pablick  with  a  regular  courie  of  decifions  in 
/eiiiment  cafes,  fele6led  out  of  his  whole  collcftion 
thofe  relating  folely  to  the  Settlement  of  the 
poor,  during  the  times  of  the  faid  four  laft  lords 
chief  jufttces,  a  moft  interefting  period,  compre«» 
hending  the  fpace  of  upwards  of  forty  years  $  and 
puUiflied  the  fame  in  two  quarto  volumes.  Thefe 
are  quoted  in  this  book  by  the  title  of  "  Burrow's 
^'  Setilment  Cafes:' 

The  Lord  Chief  Juftice  Hah  wrote  a  treatife  in 
oclivo,  entitled  '*  Pkds  of  the  Crown,''  contain- 
bg  a  Iketch  and  plan  of  his  larger  work,  which 
m^  publtllied  afterwards  in  two  volumes  folio, 
cnudcd  «  "The  Hijiory  of  the  Pleas  of  the  Crown.** 
la  quoting  thefe,  the  former  is  diftinguifhed 
b  4  thusy 
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thtK,  Hale's  Pleas  \  and  the  latter  HaWsHifi.  or 
in  a  more  abbreviated  form,  //.//. 
.  So  alfo  the  names  of  the  terms  in  which  the 
feveral  cafes  were  adjudged,  to  wit,  Hilary, 
Eafter,  Trinity,  and  -Michaelmas,  arc  cxprefled 
by  the  initial  letters  //.  E.  T.  and  M. 


Kow  far  ao  af« 

firmative   re- 
pealeth  an  affir* 
nucive  ftaiiitc. 


H9W  hx  to  afr 

firmative  ftatute 
altereth  the 
common  law* 


Regaling  a  re« 
peJing  ftatute* 

Special  power  to 
be  purfueip 


Power  to  admU 
nifter  an  o^ih. 


In  whit  cafe 
tne  feilions  may 
execute  ttie 
power  gtven  to 
t^o  jafticci* 


11.  Some  general  rules  to  be  ohfervedin  the  con^ 
JlruBion  ofjiatutes  or  a6ls  of  parliament. 

To  avoid  repeating  the  fame  obfervations  fomc 
hundreds  of  times,  it  i^  thought  proper  to  premife 
the  following  general  rules  to  be  obfervcd,  in  the 
conftruftion  of  ftatutes  or  aAs  of  parliament. 

1.  Regularly,  a  ftatuce  in  the  affirmative  doth 
not  repeal  a  precedent  affirmative  ftatutc.  ii  Co. 
6i.  .  • 

But  if  the  latter  is  contrary  to  the  former,  it 
amounteth  to  a  repeal  of  the  former.  L.  Raym.  i6o. 

2.  A  ftatute  made  in  the  affirmative,  without  any 
negative  expreffed  or  implied,  doth  not  take  away 
the  common  lawj  and  therefore  the  party  may 
wave  his  benefit  by  fuch  ftatute,  and  take  his  re-* 
medy  by  the  common  law,  2  Inft*  200. 

3.  By  repealing  of  a  repealing  ftatute,  the  firft 
ftatute  is  revived.  Readings  upon  the  Jiatutes,   Pari. 

.  4.  Regularly,  where  an  aft  of  parliament  giveth 
a  powrr  or  intereft  to  one  perfon  certain,,  by  this, 
exprefs^defignation  of  one,  all  others  are  excluded.. 
II  Co.  59.  64. 

5.  In  all  cafes,  wherejuftices  may  take  exami- 
nations, or  other  accufation  or  proof,  though  the 
ftatute  doth  not  exprefsly  fet  down  that  it  ftiall  be 
upon  oath,  yet  it  Ihall  be  intended  that  itihall  be 
upon  oath.    Dalt.e.  11^. 

6..  Generally,  it  is  holden,  that  where  a  ftatute 
appoints  a  thing  to  be  done  by  one  or  more  juftices 
without  giving  any  appeal  to  the  feffions  ;  there 
tbe  juftices  .in  feffions  may  do  that  thing:  but  where 

an 
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an  appeal  is  given  to  the  felTions^  the  juftices  in 
feffions  cannot  proceed  originally  therein^  becaufe 
that  method  would  take  away  the  power  of  ap- 
pealing. 

7.  Wherca  ftatute  makes  a  new  offence,  which  HowftfMio. 
was  no  way  prohibited  by  the  common  law,  and  ihl?e*ti^h!lr"* 
appoints  a  particular  manner  of  proceeding  againft  »«h<>dof  pw- 
thc  offender,  as  by  commitment,  or  aflion  of  debt,  poiludV**'* 
or  informatioa,  without  mentioning  an  indictment; 
it  feems  to  be  fettled  at  this  day,  that  it  will  not 
maintain  an  indidtment,    becaufe  the  mentioning 
the  other  methods  of  proceeding  only,  feems  im- 
pliedly to  exclude  that  of  indiftment :  Yet  it  hath 
been  adjudged,  that  if  fuch  ftatute  give  a  recovery 
by  a&ton   of  debt,    bill,    plaint,   information,  or 
otbtrwife^  it  authorizes  a  proceeding  by  way  of  in* 
didment.    2  Haw.  2ii. 

And  if  there  is  a  prohibitory  claufe  in  the  aflr, 
the  oflFcnder  may  be  indifted  upon  the  prohibitory 
claufe,  notwithftanding the  penalty:. But  otherwile 
it  is,  where  the  aft  is  not  prohibitory,  but  only 
infiifts  the  forfeiture,  and  fpecifies  the  remedy. 
iH.H.  171.    Burrow i  Man^eld^  543. 

But  where  the  offence  was  antecedently  punifh- 
able  by  a  common  law  proceeding,  and  a  ftatute 
prcfcribes  a  particular  remedy  by  a  fummary  pro- 
ceeding; there,  either  method  may  be  purfue^, 
and  the  profccutor  is  at  liberty  to  proceed  either 
at  comnoon  law  or  in  the  method  prefcribed  by  the 
ftatute :  becaufe  in  that  cafe  the  fanftion  is  cumu- 
lative, and  doth  not  exclude  the  common  law  pro- 
ceeding.   Bur.  Mansf.  803. 

8.  But  every  contempt  of  a  ftatute  is  indift-  where  00  me. 
able,    where   no   other    puniftimcnt   is    limited,  ^^'^[^^^^''^''* 

iMaW,  6o*     .  pointed. 

9.  And  wherefoever  an  aft  of  parliament  doth  where  the  ae. 
generally  prohibit  any  thing,   the   party  grieved  fciwiant  may  b« 
ftiall  not  only  have  his  aftion  for^his  private  relief,  S7ttwlg*r«A 
but  the  oflFender  ftiall  be  puniflicd   at  tfie  king's  ^hcp-rty 

fuit,  for  the  contcnipc  of  the  law.  2  Infi.  163,         •''*''*^" 

•  10.  All 
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Surntei  hot  in 
ikt  MBe  of  the 


Ue. 


to«i»»et^        lo.  AS  adtons,  iiKli£i:mcitt8,  or  iofonnatiDmii: 

SbiiUorpcMi  M  penal  ftatutes^  for  any  forfeiture  limited  to  thie 

a«t»ics.  ki^gp  (ball  be  t^rought  within  Xno  years  after  the 

offence  committed ;    if  limited  to  the  king  and 

..  :  r,%«  profiECutor^  then  within  6ae  year;  aodif  it  is  not 

J  lised  for  in  that  one  year)  then  the  king  qti&y  fue 

r,  fur  the  fame  within  two  years,  after  the  expiration 

^  '  pf  that  one  year  ;  and  not  oth^rwifc*    31-  EL  r.  5, 

Jv\;5.     That  is  to  fay,  nnlefs  where  It  is  otherwife 

^ciatly  directed  by  fubfeqnenc  ^atutea. 

I  if.  Many  ancitrnt  (Utistes  are  penned  in  the 

form  of  Charters,  ordinances,  ^  commands/  dr  pro«- 

btbiiions  from  the  king,  without  mentioning  the 

Concurrence  of  either  lords  or  commons ;  yet  inafv 

much  as  .they  have  always  been  acquiefced  in.  as 

unqueftionably  apchentick,  this  eftablifhes  an4eoQ>« 

firms  their  authority,  and  the  defedt  is  falved  hf 

fucb  univerfal  reception.    Hawkinses  pr^faceU  ibe 

Siaiutes.  '  ^ 

12.  The  preamble  or  rebearfat  of  a  ftatuteis 
4temed  true;  and  therefore  good  arguments  may 
be  drawn  from  the  preambfe>  i  Infi.  ii»  But 
the.  preamble  (hall  not  reftraio  the  operation  of  the 
cnading  part  y  as  where  the  preamble  reciteth  only 
a  f^artictiiar  inconvenience,  this  fliall  nfiit>hinder  a 
fiibfequfiot  cnafting  claufe  from  being  underftood 
in  that  hiQre  general  fenfe  which  the  words  wouki 
otherwiA:  and  of  themfelVes  import  ib  as  to  take 
in  othet  Joconveniencies  of  the  like  kind,  altho* 
not  fpeoiJiefli^  the  preamble.  8  ilfaJ*  144.  i  P. 
Will.  32Cw:ji"j. 

.'  13,  Wb4re)a  flatute  direfts  the  domg  of  a  things 
fw  the^ifakefiitf  Jliftice,  or  the  publick  good  i  tlie 
word  #1^  ia.  thft  &me  las  the  vifoxdjball:  as  where 
the  ftatijte  n/^h^-^aj  &  14  C  a.  c.  12.  enafts  that 
the/:oveideerkrmaiy  make  a  rate  to  reimbucfe  the 
cort(|able^  tbisiib  conftrutd  thcyjball-,  fw  they 
a>«f;Qinpellablarodti>dOk  254/^^.609. 
5  -Lii.  Wtuere^a^tute  direds  a  penalty  to  be  ie» 
^yKtt;diinwy:MunjBf  record i  this  Ihall  not  be  in- 
14  tended 


ibiaf  li»w  to 
be  wi4ciaoo4. 


Ctfttit  cf  rtetri* 
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ie»kd  of  the  qoaiter  fefliooSj  unlefs  it  be  fpccially 
named  in  fuch  ftatute;  but  only  of  the  ooum  of 
record  at  H^fftminftir.    6  Co.  r^,  20.     a  HaUV 
m^.  29,  30. 

15.  It  is  a  genera]  rule  in  the  conftradkion  of  HightrcMttt 
ftatutesy  that  where  things  of  an  inferior  degree  JJ  ',i**iJtt«f«. 
are  firft  mentioned,  thofe  of  a  higher  dignity  ftall  Z^n  ^^it  ** 
not  be  included  lender  gicneral  fubiequent  words;  "Mtttfoned. 

as  where  a  ftatute  fpeaks  of  indiftments  to  be 
taken  before  juftices  of  the  peace^  or  ethers  having 
f^Wiv  to  taio  indiBments^  it  ihall  be  underftood 
only  of  other  inferior  courts,  and  not  of  the  king's 
bench,  or  other  courts  at  Wefiminftcr.  2  Co.  46. 
2ib9.  305. 

16.  Where  a  ftatute  gives  power  to  the  juftices^  Po«crt»coff« 
to  require  any  peribn  to  do  a  thing,  as  to  take  the  •«■«'"*•?«<*«»• 
oaths,  the  law  implicitly  gives  them  power  to  iflue 

their  precept  to  have  die  body  before  them ;  for 
when  the  law  granteth  any  thing  to  any  one,  that 
alfo  IS  granted,  without  which  the  thing  itfelf  can- 
not be;  And  it  is  againft  the  office  of  the  juftices, 
and  the  authority  given  them  by  the  law,  that  they 
ihall  go  and  feek  the  parties.     12  C^.  130,  131. 

17.  Where  a  ftatute  gives  power  to  the  juftices  Nccemty  or 
of  Ac  peace,  to  hear  and  determine  an  oflTcnccf  in  Sr^J^yl!* 
a  fummary   way;   it  is  neceifarily  implied^  and 
foppofed,   as  a  part  of  natural  juftice,  chat  the 

party  be  firft  cited,  and  have  opportunity  to  be 
heard  and  anfwer  for  himfelf*     1  Haw.  154. 

18.  Where  an  aSt  of  parliament  gives  power  to  Twojoftket  to 
two  juftices  finally  to  hear  and  determine  an  of-  Jjl,)^  **"'** 
fence,  it  is  neceilarily  fuppofed,  that  they  (hall  be      '    . 
both   together,   or   which  is  the  fiime  thing  in 

odier  words,  that  they  fhall  hokl  a  fpecial  feflions 
for  that  purpofe.  And  the  like  is,  when  they  are 
to  do  any  other  judicial  ad,  as  to  make  an  order 
of  baftardy,  or  adjudge  the  fettlement  of  a  poor 
peribn.  For  it  is  unknown  to  the  laws  of  England, 
that  two  pedbns  fliall  nSt  as  judges  in  the  fame 
$aule,  when  at  the  fame  ctme  one  of  them  is 

in 
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nifcretioairj 


in  one  part  of  the  countrf,  and  the  other  in  ano- 
ther. '  ^     ^ 
Uformer'foath.        1 9.  Whcrc  a  ftatute  appoints  a  conviftion  to  be 
on  the  oatb  of  one  witnefs/^  this  ought  not  to  be  by 
■    the  fingle  oath  of  the  informer;   for  if  the-  (anic 
perfon  (hall  be  allowed  to  be  both  profecutor  and 
'  witnefs,  it  would  induce  profligate  perfbns  to  com- 
mit perjury  for  the  fake  of  the  reward.    L.  Raym. 

?545- 
CoafciBoi.  2p.  Where  a  ftatute  direftetb,   that  a  perfon 

fhall  be  convided  of  an  offence,  upon  the  oath  of 

one  or  more  witnejfes^  and  faith  nothing  of  the  con^ 

feffion  of  the  party ;  yet  if  the  offender  (hall  before 

the  juftice  confefs  the  offence,   he  may  be  convift- 

ed  upon  fuch  confcffion :   for  confeflion  is  ftrongcr 

evidence  than  the  oath  of  witneffes.     Dalt.  109. 

162.     Str.  546. 

21.  Where  an  aft  of  parliament  gives  power  to 
the  juftices  of  the  peace,  to  rake  order  in  any 
tc\2Xttr  according  to  their  difcretions  i  this  (hall  be 
underftood,  according  to  the  rules  of  reafon,  law, 
and  juftice,  and  noc  by  private  opinion.  ^  5  Co. 
100. 

12.  In  all  cafes  where  the  kingdom  of  England, 
or  that  part  cf  Great  Britain  called  England,  hath 
been,  or  (hall  be  mentioned  in  ^ny  aft  of  parlia- 
ment ;  the  fame  fhall  be  deemed  to  comprehend 
the  dominicn  of  Wales,  and  town  of  Berwick  upon 
Tweed,  io  G.  2.  c.  42.  /.  3. 
TwdfcmMihs.  23.  It  may  be  laid  down  as  an  invariable  rule, 
that  tbe  law  favours  liberty :  So  that  in  the  con- 
ftruftion  of  a  penal  (Vatute,  where  the  interpreta- 
tion is  dubious,  that  fenfc  muft  be  purfued  (all 
other  thihgs  being  equal)  which  is  more  beneficial 
to  the  fubjcft,  or  the  party  fuffering.  Thus, 
where  an  aft  direfts,  that  the  juftices  (hall  conhmit 
*  an  offender  to  prifon  for  12  months^  the  juftices 

may  not  alter  the  words,  and  commit  him  for  i^ 
ytar\  for  Itj  this  refpcft,   12  months  and  one  year 
arc  not  thcfame  :  but  the  months  muft  be  com- 
13  putcd 


Engtifid  in- 
clude! Wales. 
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puted  at  28  days  to  iht  month,  and  not  a^  kalendat 
months,  unlefs  ii;  be  jfo  exprcfled  in,  the  aft.  • 

24.  In  all  cai'es  wherein,  by  afiy  aft  of  parliir-  Quakei'stf- 
mcnt»  an  oath  (haH  be  allowed  or  required  j  the  *'°*»^'*^ 
fokmn  afftrmation^jof'.quakcrs  ihall  be  allowed  in- 

ftead  of  fuch  an  oath,  altho'  no  particular  or  ex- 
prefs  providon.be  inade  for  that  purpufc  in  the 
faidaft-     22  G,  a.  «<:.  46./.  3.  .  •      :: 

But  no'quakcr,fhall  by  virtue  hereof  be  qualified 
or  permitted  to  give  evidence  in  any  criminal  caufe, 
or  fcrvc.on  any  jury,  or  bear  any  office  or  place  of 
profit  in  the  government.    /.  37.  •    •-      . 

25.  Tq.  fay,th^t  a  perfon  ftiall  forfeit  generally^  Forfaftw-.    . 
or  that  he  ^^Xi  forfeit  to  the  king,  is  all  one;  for 

the  king  (h^H  h^vq  every  forfeiture  not  otherwife 
limited.     11  Co.  60. 

Except  where  a  forfeiture  is  given  in  lieu  of  pro'^ 
ptrty  and  interefi  *s  for  there  it  fliall  go  to  the  party    - 
injured,     i  Roll's  Rep,  90. 

^  For  whcrefoever  a  ftatute  giveth  a  forfeiture  or 
penalty,  againft  Jiim  which  wrongfully  detaineth  or 
difpoffcITcth .  another  of  his  duty,  or  intereft;  in 
that  cafe,  he  that  Ua|h  the  wrong  ftiall  have  the 
forfeiture  or  penalty,  and  (hall  have  an  aftion  ftir 
the  fame  upon  the  datute,'  and  the  king  (hall  not 
liavc  the  forfeiture  in^that  cafe,     i  hjt.  i^g. 

16.  Where  a  ftatwte  faith,   that  fuch  a  perfoh  Fine  and  ma- \ 
(hail  pay  fine  and  r^nfom  to  the  king ;  in  legal  xin-  ^°'"- 
dcrftanding,  fuch  fine- and  ranfom  are  all  one:   fdr 
if  they  were  divers,   then  (hould  the  party  pay  two 
fums,  one  for  the.  fine,  and  another  for  the  ranfom  i 

which  was  never  done,     i  Injl.  iT]. 

ay.  Afts  of  parliament  that  fpeak  of  fines  or  At  the  kmj'* 
.ranfoms  at  the  kings pleajuriy  arc  always  to  be  un-  i"^"^"'^' 

dcrftood  of  the  king  in  his  courts  by  his  jufticea. 

1H.//.375-  - 

28.  It  is  faid  that  wherefgever  ajuftice  of  the  where  tpowcr 

peace  is  empowered,  by  any  ftatute,  to'bind  a  per-  i^'^^i^cd^  *"^ 

fon  over,  or  to  cau(c  him  to  do  a  certain  thing, 

and  fuch  perfpn  being  in  his  prefence  ihall  refufe  to 

be 
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be  bound,  or  to  dp  fuch  thing;  the  jlifttee  mtf 

oomnoic  hina  to  the  gaol,  to  remain  there  till  fa^ 

ifaall  comply.    aHaw.  ii6.   '   ' 
im^ironmenc,        29.  When  a  (latute  appoints  imprironmenti  but 
^^*''*  Jnnits  no  time  when;. it  ihall  be  immediately. 

-8  Co.  119.        .  :        .   :       • 

imH^^fitBeiit,        30.  When  a  fiatute  appoints  Jmprifonment,  but 
how  long.        limits  no  time  iiotv  long  $  the  prifener  in  ftich  cafe 

Wiitt  reoiain  at  die  difcretion  of  the  couct.    Dolt. 

V-  .       •     4IO».     *      '!.':,..'.  '     "  "  '.   ^' 

CoaifBUmeAt  to      ji.  Where  any  offender  (hall  by  a  jufticfe  of  the 

Mff^on,''for    P^*^^  ^  committed  to  the  hode  of  cor«e&ion  for 

wkattiflit*       an  offence  cognizable  before  him  out  of  feflxons, 

and  the  time  and  manner  of  punifhment  is  not 

by  law  exprefsly  limited  $  he  may  commit  him  to 

the  hotire  bf  corre£^ion,  then  to  be  kept  to  bard 

iabour  until  the  next  general  eir  quarter  J^^s^  or 

Mntii  dijcbarged  by  due  eourje  of  'law.     17  G.  2* 

c.  5,  f.32,  *-       ? 

stitvtfaiaktBc       32.  Wherever  a  fbtute  makes  any  offence  ,/9^ 

tnoffMccftio.  /^.  it  incidentally  gives  it  all  the  properdes  of 

fdooy  at  common  law.    i  Hato.  los* 
Hirprusos.  33.  Therefore  an  aft  of  parliament  <  that  maket 

an  ofi^ence  fekmy ;  doth  confequendy  introduce  the 

Einifliment  of  concealing^  that  is,  mifprifion  of  fc» 
ny  I  and  every  offence  made  felony  by  aft  of  par« 
liamentt  include  mifprifion.     i  H.H.  708. 
iaf«ntt.  ^4.  An  aft  making  a  new  felony,  excendeth  not 

,  tomfants  under  14  years  of  1^;  but  if  they  be 
of  that  age  it  binds  them,     i  H.  H.  706.  ' 
Liitaoiom.     .35.  I^t  only  thofe  crimes  which  are  made  fe« 
^«  looies  t^  the  expirfe  words  of  any  ftatute,  but  dib 

thole  which  are  decreed  to  have  or  undergo  judg^ 
.  ment^$f  Ufe  and  number^  do  become  felonies  there« 
ky^  whether  the  word  felony"  were;me(icioded  of 
Mi  TNata.  107.  *  .  ^  :  v/"  ' 
B^j  lAd  |oe4ff.  r  ^36^  ^ut  an:  oiSence  IhdLnever  be  mode  felon^^ 
by:tlie  conftruftion  of  ariy  doiibtfol  and  anr^iguolia 
HiTQidk  of  a  Jlsttute;  and^refore  if  irbfc  onlypro'^ 
b^iced  mdtt^mavf/offtMng^i^dy  andgo^dSi  or  of 
4-'    r?  being 
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hm^  at  the  king* s  vrill  for  body ^  Isnds,  avdgoodi, 
k  flwll  amoufiCiHito.  no  more  than  a  high  xnifdc- 
meanoTj  punUhable  by  impnfiMnQent  or  the  like. 
1  HatP^  107. 

yj.  All  felodiea  hf  the  common  law^  have  the  Benefit  order. 
benefit  of  clergy ;  therefore  where  a  ftatuce  etiafts  ^' 
a  felony,  and  .671,  tbe  ofender  fiiall  /tlffir  diatb^ 
dergy  fies  notwithftanding,  and  k  never'  Oufted 
imfaoutapefsivords,.    3  Infi^  73, '-  di&tt;^  542, 

38.  Saving  of  dower  in  a  ftatuce  making  an  of  F«rfe«tM««r 
faicc  felony,  is  fuperfluous  j  for  by  thfe  i  Ed,  6.  '^''^" 
t.  la.  dower  is  not  loft  by  the  febny  of  the  hus- 
band.* /i  17*  .         * 

39;  Where  any  complaint  (hall  be  made  before  Coii. 
a  jufticcj  -and  a  warrant  or  fummons  fliail  iiTue  in 
€Ooiei]U6nce  thereof;  (he  juftice,  upon  hearing 
and  dcftrminiiig  the  matter^  may  award  cojis  to 
cither  party :  3ut  if  the  convidicn  i)e  upon  a  penal 
ftatute,  and  the  penalty  amounts  to  5K  or  up^ 
lonfer  tBe  cofts  ihali  be  deduded  out  of  the  pe- 
ftaltjFi   -18C.3.  r.  19. 

40.  Upon  m  indi&nent  or  other:  criminal  pro-*  OAmaiw. 
feeutioaK DO  damagex  can  be  gtven>  ro  the  party 
griievcd^:  Boc  it)is-  circry  day's  pradico  ih . the  cttifrl 
of- king's  bench,  ta  indwe  defendants  to  make 
faiJA^ion  to  the  pcefecutors,  by  intimaiing  an 
inclination  on  that  account  to.  mitigate- the  fine  due 
«0  the  king^  *  X  Haw,  aio.    ^ 

;:4.tK:\^here!a  ftatute  gives  trtbU  damages  %  tbd  Trebit  aiMicM. 
juftices  are.  not  to..aftefs  the  damages,    and  thM 
fitUe  them;  but  the  jury  ought  to  find  the  da* 
mages,  and  then  the  juftices  are  to  treble  them^ 

42.  in  all  cafes  where  a  juftice^is  or  Oidl  jba  tt^  DiareaM4(<ie. 
qumd,  by  any. aft  ofparliameoti  toiflbe  a  warrant 
of  diflxeis  for  the  levying  of  any  penalty  inflifted, 
or  any  fum  of  money  direfted  to  be  p^  by  fych 
a&i  tt&all  be  lawful  for  fuch  juftice  granting  the 
anurant,  therein  to  order  and  direft  the  good« 
diib:ained  to  be  fokl.  within  9  cercav>  time  to  be 

limited 
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limited  in  fuch  warrant,  (o  as  fuch  time  be  not  lefs 
than  4  days>  nor  more  than  8  day3,  unlefs  foch 
penalty  or  fums  of  money^itogether  with  reafonable 
charges  of  taking  and  keeping  the  diftrefs^  be 
fboner  paid.  And  the  officer  making  fuch  diftrefsj 
may  deduA  the  reafonable  charges  of  taking,  keep- 
ing)  and  felling  the  faid  diftrefe;  and  the  overplus 
(if  any)  (h^ll.be  returned  to  the  owner  on  demand* 
(Except  only  in  cafes  of  diftrefs  for  quakers  tithes 
«  .  and  church  races.)  27  Geo,  1.  c.  20. 

Sccood  offcDce;  43*  An  ad:  inflitSling  a  penalty  for  a  /econd  of-- 
fence^  muft  always  be  underftood,  after  conviction 
and  judgment  for  the  firft  offence  \  and  the  fecood 
offence  muft  be  committed  after  the  firft  convic- 
tion^  and  judgment  thereupon  given  :  for  it  doth 
/  not  appear  to  be  an  ofTencCi  until  judgment  by  pro- 

ceeding of  law  be  given  againft  the   offender. 
2  Infl^  468. 

And  the  indiflment  for  a  fecond  offence»  muft 
recite  the  record  of  the  firft  convidion  ;  and  upon 
the  evidence,  the  record  of  the  firft  conviAionmuft 
be  proved :  but  the  matter  of  the  firft  convi&ion 
ihall  never  be  re-examined»  but  muft  ftand  for 
granted,     i  //•  H.  dlC^. 


Abjura« 


( *  > 

Abjuration  Oath.     See  £>atl)iS(« 

/•  Of  acceffaries  in  general. 
II.  Of  accejfariis  before  thefa^. 

III.  Of  aeieffsries  after  the  faB. 

IV.  How  tbtf  are  to  be  proceeded  againt. 

I.  Of  acceffaries  in  general. 

ACCESSARY    (piafi  accedens  ad  €ulpam)  is  bi  ibai  is  Aced&r^  «htu 
mt  tbi  Mff  aHify  hit  one  tbat  is  concernid  iu  ih 
fthwf  by  tonmamhntnt^  md^  or  ruiipt. 

In  the  higheft  capital  oflfence,^  namely,  high  treafon^  Intbehlgfatft 
there  are  no  acceffaries,  neither  before  nor  after;  for  the  ^JJi  ***** 
cooTenters,  aiders,  abettors,  and  knowing  receivers  and 
comforters  of  tray  tors  are  all  principals,  i  Hals*s  Hiftk  ti\. 

But  yet  as  to  the  courfe  of  proceeding,  it  hath  been,  and 
indeed  ought  to  be  the  courfe,  that  thofe  who  did  aduilly 
commie  the  very  faft  of  treafon,  fliould  be  firft  tried,  be- 
fore thole  that  are  principals  in  the  fecond  degfee;  becanfe 
otherwife  this  inconvenience  might  follow,  that  the  prin- 
cipals in  the  fedond  d^ree  might  beconvi&ed,  and  yet  the 
principals  in  the  firfl  degree  may  be  acquitted,  which  woilld 
be  abfurd.    U. 

In  cafes  that  arc  criminal,,  but  not  capital,  as  in  pttii  lor^  Jffe^M^'UJ  *  . 
ttvf^  and  trefpafsy  there  are  no  acceffaries  \  for  the  acccffa-  J^",ni|  "*  ^' 
riei  htfwi  are  in  the  fame  degree  as  principals ;  and  acceflav^ 
rics  oftir^  by  receiving  the  oiFendtrs,  cannot  be  in  law 
Under  any  penalties  as  acceffaries,  unlefs  the  a£)s  of  parlia- 
Bttot  that  induce  (hofe  penalties  do  exprcfsly  extend  to  re- 
ceiven  or  comforters,*  as  fome  do.     Jd. 

It  remains  therefore,  that  the  bufinefsof  this  title  of  ac-  Acceirarietooly 
ceflaries  refers  only  to  capital  felonies^  whether  by  the  com-  '■  ^■'•"^ 
ooa  law,  or  by  ad  of  parliament. 

Concerning  which,  L.  Coke  obfisrves  generally,    that  Acccffarirfim- 
when  an  offence  is  felony,  cither  by  the  common  law,  or  p****  '"  ^**®°^ 
by  ftaiute,  all  acceffaries  both  before  and  after  are  inci- 
denrally  included.     3  Inft,  59. 

B«t  as  to  felonies  by  ad  of  parliament^  L.  HaU  diftin-  AcceflTinei  la 
(Dilfaes  dierevpoA  as  follows:    Regularly   (he  fays)   '^i^^^^]^^ 
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tn  la  of  parliament  enaS  an  offence  to  be  felony,  tho*  It 
mention  nothing  of  acccffaric*  before  or  after,  yet  virtualfy 
and  confcquenttally  thofe  (hat  counfcl  or  command  the  of- 
fence arc  acccflirics  before,  and  thofe  that  knowio^y  re- 
ceive the  offender  are  acceiTaries  after,     i  /f.  if.  6i  3. 

But  if  the  aS  of  parliament  that  makes  the  felony,  in 
exprefs  terms  comprehend  acceffaries  before,  and  loake 
DO  mention  of  acccflirics  after,  namely,  receivers  or  com- 
forters, there  it  feems  there  can  be  no  acceffaries  after ; 
for  the  expreffion  of  procurers,  counfellors  or  abettors, 
all  which  import  acceffaries  before,  make  it  evident,  that 
the  law-makers  did  not  intend  to  include  acceffaries  after, 
which  is  an  offence  of  a  lower  degree  than  acceffiilea  be- 
fore.    I  //.  H.  614. 

And  al(hp'  it  be  generally  true,  that  an  aft  of  parliament 
creating  a  felony,  renders  confequcstially  acceffaries  before 
and  after  within  the  fame  penalty,  yet  the  fpecial  penning 
of  the  aft  fometimet  varies  the  cafe  :  Thus  the  ftatute  of 
3  i/.  7*  c.  2.  for  taking  away  women,  makes  the  taking 
away,  and  the  procuring  and  abetting,  yea  and  wittingly 
receiving  alfo,  to  be  all  e<)ually  principal  felonies,  and  ex- 
clMdcd  of  clergy.  Again  the  fiatute  of  27  Eliz,  Cm  2. 
makes  the  coming  in  of  a  jefuit  tnajon^  the  receiving  or 
relieving  of  him  fehny^  the  contributing  of  money  to  his 
relief  a  pramunin.  So  that  afts  of  parljamp.nt  may  dU 
verfify  the  offences  of  acceflary  or  principal,  according  to 
the  firiour  penning  thereof,  and  fo  have  done  in  many 
cafes;     i  H. //.  614,  615. 

Alfo  a  ftatute  excluding  the  principals  from  the  benefit 
of  clergy,  doth  not  thereby  exclude  the  accefiaries  before  or 
after;  neither  doth  a  ftatute,  excluding  the  acceffariest 
thereby  exclude  the  principals.    2  Haw.  342. 

//.  Of  acceffaries  before  tbefaO. 

An  acctjjarj  before  the  faSI  cmmittedj  is  hi  that  htng  tff« 
fent  at  the  time  9/  the  felony  committed^  Jaik  yet  frecure,  eauft' 
fel^  command^  or  abet  another  t§^c9mmit  a  felony. 

Being  abfent  at  the  thne  eftbe  felony  committed^  For  if  he 
II  prefeat,  he  is  not  an  acceffary,  b4it  a  principal. 

So  alfo,  if  divers  come  to  commit  an  unlawful  aft,  and 
be  prefent  at  the  time  of  the  felony  committed,  tho'  one 
of  them  only  doth  it,  they  are  all  principal,    HaU^s  PI. 

So  if  one  prefent  move  the  other  to  ftrike ;  or  if  o^  pre- 
fent did  nothing,  but  yet  came  to  alEft  the  party  if  needful ; 
•r  if  one  hold  the  party  while  the  feiun  ftrikea  him  i  or  if 
6  one 
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one  prerent  deliver  his  weapon  to  the  other  that  firlkes : 
for  they  ace  pn/int,  aiding^  abetting,  or  coroforcing.  Id. 
226. 

So  if  feveral  perfons  fet  out  together,  or  in  fmall  par* 
ties,  upon  one  common  delign,  be  it  murder  or  other  fe- 
lony, or  for  any  other  purpofe  unlawful  in  itfelf,  and  each 
takcth  the  part  afligncd  him ;  fooie  to  commit  the  fai^, 
othere  to  watch  at  proper  dillances  and  ftations  to  prevent 
a  furpriie,  or  to  favour  (if  need  be)  the  efcape  of  thofe 
who  are  more  immediately  engaged :  they  are  all,  provided 
the  hSt  be  committed,  in  the  eye  of  the  law  pre/ent  at  it. 
For  it  was  made  a  common  caiife  with  them  ;  each  man 
operated  in  bis  fiation  at  one  and  the  fame  inftant  to\yardt 
the  fame  comOion  end  }  and  the  part  each  man  took  tended 
to  give  countenance,  encouragement  and  protection  to  the 
whole  gang,  and  to  infure  the  fuccefs  of  their  common  en« 
terprize.     Fojflir^s  Crown  Law^  350. 

But  if  one  came  cafually,  not  of  the  confederacy,*  tho* 
he  hindered  not  the  felony,  he  is  neither  principal  nor'ac  ^ 
ceflary,  altbo*  be  apprehend  not  the  felony  but  for  his 
negligence  be  is  punifliable   by  fine  and  imprifonment* 
HaUs  PL  216.     2  Haw.  313. 

Alfo  in  fome  cafes,  even  a  perfon  abfent  may  be  prin- 
cipal ;  as  he  that  puts  poifon  into  any  thing  to  poifon  an- 
other,  and  leaves  it,  tho'  not  prefent  when  it  is  taken : 
And  fo  it  feems  all  that  are  prefent  when  Bie  poifon  is  fo 
infufed,  and  confenting  thereunto.    HeU*s  PL  216. 

PrKure^  coufifil^  command^  or  abii]  But  here  note  fome 
diverfities:  As, 

(1)  ffljin  ibi  principal  doth  not  occomplijb  tW faSt  alto^ 
gtibir  in  tbt  fame  fort^  as  it  was  befonband  agreed  betwitn 
bim  and  tbo  acajfary.  And  therefore  if  one  commands  an- 
othertolay  hold  upon  a  third  perfon,  and  he  lays  hold  upon 
him  and  robs  him,  the  perfon  commanding  is  not  accef- 
fary  to  the  robbery ;  for  his  command  might  have  been  per- 
formed without  any  robbery.    Dalt.  c.  i6i. 

But  if  the  command  had  been  to  beat  him,  and  the  par- 
ty commanded  doth  kill  him,  or  beat  him  fo  that  he  dieth 
thereof;  the  perfon  commanding  a)all  be  acceflary  to  the 
murder :  for  it  is  a  hazard  in  beating  a  man,  that  he  may 
die  thereof.     Id. 

(2)  Hi  that  iommandetb  or  counfilUth  any  evil  or  unlawful 
oB  to  he  dom^  ftutll  be  adjudged  aueffary  U  all  that  Jhall  enfui 
uponjbijame  evil  aff,  but  not  to  any  other  diflinU  thing.  As 
if  one  command  another  to  fteal  a  horfe,  and  he  (lealeth  an 
OX}  or  to  rob  a  man  by  the  highway  of  his  money,  and 
he  roba  him  ia  his  boufe  of  his  plate  ^  or  to  burn  fuch  a 
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one^  hfiufe^  and  he  burnetb  the  houre  of  another ;  TdeA 
arc  other  ads  and  feloiiies  than  he  cooioianded  to  be 
done,  and  therefore  be  (ball  not  be  adjudged  acceflary  to 
them.    M  ^  .     . 

(3)  5"'  if  aptrfin  commit  iht  fame  felony y  which  at&ther 
did  command  or  counfel  to  ie  dofie^  iho*  be  doth  it  at  akother 
'time J  or  in  another  place ^  or  in  another  fort  than  was  com^ 
manded  or  counjelled^  yet  herefuch  perfon  commanding  cr  coun* 
felling  Ihall  he  acceffary.  As  rf  he  doth  counfel  to  kill  ^ 
man  by  poifon,  and  he  Kills  him  with  a  dagger  }  or  to  kill 
him  by  the  highway,  and  he  kills  him  in  his  houfe ;  or  to 
kill  him  one  day,  and  he  kills  him  on  another  day  \  in  thefc 
and  the  like  cafes  be  fliafl  be  accelTary.    Id. 

(4)  J*Aj/i  offences  which  in  the  conflruSiiin  of  Taw  arefud* 
den  and  unpremeditatedy  cannot  have  any  acceffaries  he/ore* 
As  killing  a  man  by  cnifad venture,  in  his  own  defence,  or 
mandaughter :  For  in  fcich  cafe  there  can  be  ho  procuring, 
coi&oreriing,  commanding,  or  abetting.  Etit  there  may  be 
acccflaries  after,     i  H.H,6i6y 

(5)  ft  feems  to  be  generally  agreed,  thzthewhoharefy 
conceals  dfelony^  which  he  knows  to  he  iniendedt  is  gkiftyonly 
of  a  mifprjftm  of  felony^  andjhatl  not  be  adjudged  an  dciiffary  ; 
'for  this  ^s  not  procuring!  counfellihg,  or  abetting.  % 
^Haw\  317.  , 

(6)  Alio,  tf  a  man  CQunfeis  or  commands  another  to 
.  ^ijl  a  perfon,  and  before  he  hath  killed  him,  he  who  coup- 
felled  or  commanded  it,  repents  and  coMnteftAands  it, 
charging  him  not  t6  kill  hlnfi,  and  yet  after  he  doth  Ictll 
bim  ;  here  fuch  perfon  countermandrng.  fhall  not  be  .ad- 
judged icccflaryto  the  murder:  For,  generally^  th!^  law 
adjudgeth /rto  man  acccfTairy  to  a  felony  before  the  faft,  but 
/uch  as  continue  in  that  mind  at  the  time  that  the  felony 
M  done  and  cTcecutccJ*     Dab.  c/if>u 

(7)  fiu^  ^  ^  perfon  advife  a  Woman  to  kill  ber  child 
as  foon  as  it  diall  be  born,  and  £be  kill  it  in  purfuance  oif 
/uch  advice;  lie  Is  an  afcccffary  to  the  murder,  tho*  at  the 
time  of  the  advice,  the  child  not  being  born,  no  murder 
could  be  committed  of  it :  For  the  influence  of  the  felo- 
nious advice  continuing  till  the  child  was  born,  makes 
the  advifer  a^  mucli'a  felon,  as  if  he  bad  given  his  advice 
after  the  birth.    2  Haw.  315*  • 

///.   Of  acceffaries  afier  the  faB. 

Acceflary  after.   '    Acoeffory  after  the  fa6  iSj  where  a  perfon  inofwing  the  fh- 
hny  to  be  cffmmitted  by  another^  reiievesy  cmforts^  or  affifie 

ihe  felon. 

Knowing 
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Kntwinf  tbi  filonyjff  hi  commit ud]  There  can  be  no 
doubt,  but  that  it  is  necelTary  that  the  receiver  have  no- 

S'c^  Qf  the  f^looy,  either  expiiefs  or  impiied,  and  To.  to 
e  laid  in  the  indl^ment,  that  the  receiver  kniU>  that  the 
perfoQ  received  by  bias,  bad  committed  the  principal  fe- 
lopy.    a  Haw*  319. 

Thefilonj\  This,  as  bath  been  faid,  holds  place  only  ii^ 
fdoniis^  and  in  tbofe  felonies,  where  by  the  lawjudgemeot 
of  death  regularly  oi^bt  to  enfue  i  and  therefore  not  iii 
])etit  Urccny.     i  H.H.61S. 

And  therefore  if  a  perfon  do  barely  receive,  comfort  or 
conceal  an  offender  guilty  of  any  common  trefpafs,  or  in- 
ferior crime  of  the  like  nature,  tho*  he  knew  him  to  havp 
been  guilty,  and  that  there  is  a  warrant  out  againft  him^ 
yet  be  is  not  an  acceilary  to  the  offence  \  but  perhaps  in 
fuch  cafe  be  may  be  indictable  for  a  contempt  of  the  laWj 
in  hindering  the  due  courfe  of  juftice.     2  Haiv^  311. 

RdiiVis^  comforts^  or  aj/j/is  ibi  fiUn']  Ii>  the  explication 
of  thefe  words  feveral  things  are  confiderabie : 

(i)  Generally,  any  affiftance  whatfoever  given  to  onie 
known  to  b^  a  felon,  in  order  to  hinder  his  being  appre- 
hended, or  tried,  or  fuSering  the  puni(bnent  to  which  he  is 
condemned,  is  fu$cient  to  bring  a  man  within  this  defcrip- 
tioQ,  an4  make  him  acceifary  to  th^  felony }  as,  where  one 
affifts  bim  with  a  horfe  to  ride  away  wub,^or  with  money 
or  yiduals  to  fupport  bim  in  his  efcape*    2  H<iw.  317.  ^ 

(2 J  But  if  a  man  knows  that  a  perfon  hath  committed 
a  felony,  but  doth  not  difcover  it,  this  doih  not  make  him 
an  acce&iry.  but  it  is  a  mifprifioii  of  felony,  for  \yhi9h  he 
inay  be  indtded,  and  upon  bis  GOfivi£lion  fined  and  im* 
pnlooed.     i//.//.  6i8. 

(3)  Alfo  if  a  man  (oes  another  commit  a  felony,  but  con- 
fentt  ncit,  i^or  yet  tal(es  care  to  apprehend  him,  or  to.  levy 
hue  and  cry  ^Rer  hinu  or  upon  hue  and  cry  levied  doth  not 
purfac  bim  ;  this  h  a  Jit^lc^Ti  puniQiable  by  fine  and  impri- 
foatncnc,  btit  it  doth  not  make  him  anacceflary*     M 

(4}  In  like  manner^  if  one  commit  a  felony,  and  come 
10  a  perfoii*s  houfc  before  he  be  arrefted,  and  i'uch  perfon 
fufier  him  Iq  efcape  without  arreft,  knowing  him  to  have 
eommiucd  a  fcboy»  iP-h  doth  not  make  him  acceifary  j  but 
if  be  tike  money  of  the  felon  to  fu.ffcr  bim  to  cfcape,  this 
makc6  him  acceffary  :  And  fa  it  is  if  be  fliuts  the  fore  door 
of  his  houfCf  whereby  the  purfuers  are  deceived,  and  the 
fdon  hatb  opportunity  to  cfcape,  this  makes  him  anaccef- 
fuy  I  far  here  is  not  a  bare  omiifion,  but  an  act  done  by 
bim  to  acfommodite  the  felaa's  efcape.     i  H.  //.  619. 

(5)  Alb  it  feems  to  be  iettled  at  this  day,  that  whofo* 
cnrrefcues  a  felon  horn  an  arrcft  for  the  felony,  or  vo- 
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luntarily  fuffers  him  to  efcape,  is  an  acceflary  to  the  fe*- 
lony.    2  Haw.  318. 

(6)  But  if  a  felon  be  in  prifon ;  he  that  relieves  him 
with  neceflary  meat,  drink,  or  cloaths,  for  the  fufientation 
of  life,  IS  not  acceflary,     i  //,  H.  62O. 

{j)  So  if  he  be  bailed  out;  it  is  lawful  to  relieve  and 
maintain  him,  for  he  is  ftill  in  fome  fort  in  cufiody,  and  is 
under  a  certainty  of  coming  to  his  trial*    Id. 

(8)  But  if  a  felon  be  in  gaol ;  for  a  man  to  convey  in- 
flruments  to  him  to  break  prifon  to  make  an  efcape,  or  to 
bribe  the  gaoler  to  let  him  efcape,  mak^es  the  party  an  accef- 
fary :  for  tho*  common  humanity  allows  every  man  to  afibrd 
fuch  perfons  neceflary  relief,  yet  common  juftice  prohibits 
all  unlawful  attempts  to  caufe  their  efcapes.  i  //•  H.  621. 

{9}  The  fending  a  letter  in  favour  of  a  felon,  or  advifing 
to  labour  witncfles  not  to  appear,  makes  no  acceflary  }  but 
it  is  a  high  contempts     Hai^*s  PL  219. 

(10}  A  man  may  be  acceflary  to  an  acceflary,  by  the 
receiving  of  him  knowing  him  to  be  an  acceflary  to  fe- 
lony,    I  H,  H,  622. 

(11)  If  a  man  hath  goods  ftolen,  and  he  receives  his 
goods  again,  fimply,  without  any  contra^  to  favour  the 
felon  in  bis  profecution,  this  is  lawful ;  but  if  he  receive 
them  upon  agreement  not  to  profecute,  or  to  prolecate 
faintly,  this  is  theftbote,  punifhable  by  imprifonment  and 
lanfom,  but  yet  it  makes  him  not  an  acceflary ;  but  if  he 
take  money  of  him  to  favour  him,  whereby  he  efcapes,  this 
makes  him  accelFary.     i  //•  JV,  619. 

(12)  And  if  any  perfon  ihall  receive  or  buy  ftolen  goods; 
knowing  them  to  be  ftolen  i  or  fliall  receive,  harbour,  or 
conceal  the  thieves ;  he  fliall,  where  the  oriainal  offience 
admitted  of  accefTaries,  be  deemed  an  acce&ry,  and  be 
tranfported  for  fourteen  years.    3  py.  t.  9*  /  4*     i  ^^* 

/  2.  c.  9,  5  Ann.  e.  31.  /  5.  4  Geo.  c.  1 1.  And  buy* 
ing  the  goods  at  an  under  value,  is  a  prefumptive  evideoccy 
that  he  knew  they  were  ftolen.     i  //«//.  61 9, 

(13]  And  where  any  goods  (exeept  lead,  iron,  copper, 
brafs,  bell-metal,  and  folder)  fhall  have  been  ftolen,  where 
the  felony  fliall  amount  to  grand  larceny,  or  fome  greater 
offence,  and  the  perfon  actually  committing  fuch  felony 
hath  not  been  before  convifted ;  fuch  oflendcr  Ihall  be 
exempted  from  being  puniflied  as  accefltary,  if  the  prin* 
cipal  fhall  be  afterwards  conviSed.  22  G.  3.  c.  58. 
/.  I. 

(14)  It  feems  agreed,  that  the  law  hath  fuch  a  regard  to 
that  duty,  love,  and  tendcrnefs,  which  a  wife  owes  to  htt 
hijfbaod,  as  not  to  m^tke  her  an  acceflary  to  felony  by  any 
receipt  given  to  her  hu(b4nd  \  yet  if  flie  be  any  way  guilty 
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of  procuring  htr  hufband  to  commit  it,  it  Teems  to  make 
her  an  acceflary  before  the  fa£^,  iq  the  fame  manner  as  if 
Ac  had  been  fole.  Alfo  it  feems  agreed,  that  no  other  re- 
lation befidet  that  of  t  wife  to  her  hufband,  will  exempt 
the  receiver  of  a  felon  from  being  an  accefHry  to  the  fe* 
lony ;  from  whence  it  followsi  that  if  a  maiier  receive  a 
fervant,  or  a  feivant  a  mafter,  or  a  brother  a  brother,  or 
even  a  bulband  a  wife,  they  are  acceflaries  in  the  fame 
manner  as  if  tbey  bad  been  mere  ftrangcrs  to  one  another. 
2  Haw.  320. 

(15)  But  if  the  wife  alone,  the  hufband  being  ignorant 
of  it,  do  receive  any  other  perfon  being  a  felon  ;  the  wife 
is  acceflary,  and  not  the  hufband.     i  H.H.bzi. 

(16)  But  if  the  hufband  and  wife  both  receive  a  felon 
knowingly,  it  (ball  be  adjudged  only  the  aQ,  of  the  faufbind^ 
and  the  wife  (ball  be  acquitted.    Id. 

IV.  How  tbey  are  to  he  proceeded  againfi. 

By  3  Ed.  f.  €.  15.    Thofe  who  arc  accuftd  rf  iht  r/-  Aceeflarici  how 
uifi  9f  fglon$^  vr  •/ cwnmandmmt^  or  fora^  mr  of  aid  in  ft*  ^^^  ^"^^^^ 
hrtf  dmgy  JhaU  ht  hailahU  ;  but  this  feemeth  to  be  only  where 
it  fiaods  indifferent  whether  the  party  be  guilty  or  inno- 
cent :    for  if  there  are  ftrong  prefumptions  of  guilt,   it 
feemeth  that  be  is  not  bailable.     %Hauu  102. 

Where  a  perfon  is  felonioufly  ftricken  or  poifoned  in  in  whatccunfy 
one  county,  and  dies  thereof  in  another  county,  the  accef>  *®  ^  ^**^' 
fary  may  be  indided  in  the  county  where  the  death  fhall 
happen.     2^3  Ed.  6.  c.  24.  /.  %^  3. 

Alfo,  where  a  murder  or  felony  (hall  be  committed  in 
one  county,  and  the  perfon  fh^li  be  acc4;(rarv  \n  another 
county,  the  accefTary  may  be  indifted  in  the  county  where 
he  was  accc(rary  :  And  the  judges  of  aflifc,  or  two  of  them, 
of  the  county  where  the  offence,  of  the  acccllarv  ihall  be 
committed,  on  fuii  to  them  m^J*?,  fhall  write  to  the  keeper 
of  the  records  where  the  princi»<i!  (hall  beconvlA<d,  to 
certify  them  whether  fuch  prjncip.J  be  attainted,  C'jnvi<!t- 
cJp  or  otherwife  difch^^^'^-iJ  ;  which  he  fh^ll  certify. under 
hvk  feal,     %y  ^  td.b,  r,  24.  /.'  4. 

The  accefl'^iry  may  be  -ntiidtd  in  the  fame  indictment 
with  the  prmcipJ,    and  rH^t  is  the  heft  and  moil  ulu  I  -^ 

v.ay  *   but  hr  may  be  i(idir>ed  in  another  mJidmcnt,  br.' 
Ihtn  fuch  ir>di^!mer«i  nmlt  ontam  the  certainty  anu  lei*' 
of  the  principat  klony.      1  //,//,  623. 

tt  feemeth  thjl  the  accJUiy  may  be  put  to  anfw^.  .^^ 

fif  fhc  priodp^l  \int\  appeared  .  but  his  plea  cann'^^    » 
l"ifofc  fi;cha]jpc4r4i)cc,  u!>lgh  he  defires  it  himrcir 
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he  will  put  biiBfclf  upon  bis  triail,  before  the  principal  kf 
triedy  be  may)  and  his  acquittal  or  conviftioni  upoirfucb 
tfial,  is  good.     2  H^tw.  322.     i  H.  H.  623. 

fiut  it  feemeth  nc^eiTary  ip  fuc^  cafe  to  refpite  judgment^ 
till  (be  principal  be  convided  ;  for  if  the  principJ  be  aftef' 
icquitt?d»  that  conti£lion  of  tbe  acccfi'ary  is  annulled^  and 
no  judgment  ough(  to  be  given  againft  him  ;  BMt  if  he  be 
acquitted  of  the  acceflary,  that  acquittal  i«  good^  and  be 
ihaii  be  difcharged.  i  /f.  //•  623,  624. 
itth  trit^  by  It  feems  to  be  fettled  at  this  day,  that  if  the  principal  and 

wiw«««fti       g^ccQary  appear  togetbcr»  and  (he  principal  plead' tbe  ge- 
l^cr^l  ifiWs  the  acceflary  flia|l  be  put  to  ple^d  alfoi  and  that 
if  be  likewife  plead  tfie  general  {(Tise,  both  ip^y  be  tried  by 
PQ^  li^queft  ;  but  that  the  principal  muft  b^  fir(t  convid^d, 
«nd  that  the  jury  (hall  be  chargedi  that  if  they  find  the  priii^ 
cipal  not  guilty  they  fhali  find  the  acceflary  not  guilty*  liat 
it  fecms  agreed,  that  if  the  principal  plead  a  plea  in  bar,  or  . 
abatement,  ot  a  former  acquittal,  the  acceflary  ibail  not  be 
forced  iiif  anfwer,  till  that  plea  he  determined  :  far  if  it  be 
found  for  the  principal,  the  acceflfary  is  difcharged;  if  againft 
the  principal,  yet  be  (hall  after  plead  pver.  to  tbe  felopy, 
and  nay  be  acquitted.     %  Haw*  323.     i  //.  H.  ^24. 
Aceeflarywtf         Anciently  the  acceflTary  could  not  be  triedt  unkU  the 
the^iiwipirbe    P"n«»Pal  were  atiainted  {^Ed.  i.  r.  14.)  but  by  the  i  Jnn^ 
aot anaiiitcd,     ^^^8•  ^9.  /  i«    if  the  principal  ht  conyi£)cds   or  pe- 
remptorily challenge  above  twenty  of  the  jury,  the  ac- 
ceflary may  be  ttied  and  punilhcd  as  if  the  principal  had 
been  attainted  }  and  this,  altho'  the  principal  b^  admiitiNl 
to  bis  clergy,  pardoned,  or  otherwife  delivered  b^fpre  a(* 
tainder. 
ILecnver  oF  flo-      But  ia  the  Cafe  of  ftolen  goodf,  if  th^  principal  can- 
v'tril^befnc     ^^^  ^^  taken,  tbe  buyer  or  receiver  may  be  profeciited  as 
Che  priAdptl*      fo>^  ^  mifdemeanor;  to  be  punifbcd  by  fine  and  imprifop- 
oient,  or  other  fucfa  corporal  puniflinient  91s  the  court  (hall 
think  fit,  altho'  tbe  principal  be  pot  convii^ed ;  which 
(hall  exempt  theoSender  from  being  punilhcd  as  acceflary, 
if  the  principal  be  afierwards  taken  and  convi&ed.   1  Awn* 
fiau  2-  c.  9*  yi  2*     5  Ann.  c.  31*  /  6.    And  by  the  29 
G$§,  1.  r.  30.  the  buyer  or  receiver  of  (lolen  lead,  iron, 
copper,  brafs,  belUmetal,  or  folder,  may  be  convided,  al- 
tho* the  principal  hath  not  been  coovitSled ;  and  (hall  be 
tranfported  for  fourteen  years. 

And  by  the  10  6.  3.  <•  48.  Every  perfon  who  (hall 
buy  or  receive  any  flolen  jewel  or  jewels,  or  any  ftolen 
gold  or  filver  plate,  watch  or  watches,  knowing  the  fame 
to  have  been  (lolen»  (ball,  in  all  cafes  where  fuch  jewel 
or  jewels,  or  gold  or  filver  {ylate  fhali  have  been  feio« 
nioufly  liolen,  accompanied  with  a  burglary  aSually  com- 
mitted 


milted  in  dealing  the  (aine^  or  Ail)  have  been  febnioMfly 
taiccn  by  a  robbery  on  the  highwayi— >be  triable  as  wel| 
before  convi£)ion  of  the  principal  felpn  whether  he  b^\t\ 
or  out  of  cuftody,  as  after  hia  convi£iion :  and  if  fucl^ 
perfon  fo  buying  of  receiving  ihall  be  convi£lcd  thereof,  hn^ 
(hall  be  guilty  of  felony,  and  tranfportcd  for  14  years. 

It  feeoHfth  Bot  reafonable»  Mr.  Hawkins  fays,  where  ^  Cafe  where  ■ 
perfoQ  is  charged  9%  accefiary  to  more  nhan  one  principal^  p«rfonischir^. 
to  try  hlcn  on  the  conviflion  of  one,  before  all  of  tbeoj  *1^^^^^ 
have  appeared  ;    becaufe  hereby  he  may  be  fubjed  10  U19 
hardlbip  and  hazard  of  two  trials  for  his  life  for  the  fam^ 
offence,  which  is  contrsiry  to  the  general  coiirfe  of  the  law. 

B^t  if  a  man  be  indided  as  acceHary  to  two  or  more^ 
and  the  jury  find  him  acceflary  to  one,  it  is  4  good  verdift^ 
and  judgment  m^y  p^s  upon  him.     Fofi,  361. 

And  therefore  ihe  co^rt  in  their  difcretion  (Sir  Mlcbad 
Foftir  fays)  may  arraign  him  as  accefTary  to  fuch  of  the 
principals  who  are  coavided  ;  and  if  he  be  found  guiky  as 
acceilary  to  them  or  any  of  them,  judgment  (hall  pafs  upon 
him :  But  on  the  other  hand,  if  he  be  acquitted,  that 
acquittal  will  not  difcharge  him  as  acceffary  to  the  others, 
.  and  when  they  come  in  and  are  convid)ed  and  attainted, 
or  if  judgment  of  outlawry  oaiTeth  againft  them,  he  may 
be  arraigned  d$  novo  as  acceilary  likewife  to  theqi.  Altho* 
it  is  the  fafer  courfe  (according  to  lord  HaU}  to  refpite  tht 
arraienment  of  the  acceiTaryi  till  all  appear  or  arc  out? 
UWed.    foJl,^6t. 

If  the  principally erroneoufly  a^taint^  vet  the  acceifary  Ct(e «h«rt tbe 
(hall  be  put  to  anfwcrt  and  (faall  npt  take  advantage  of  ''"„"3'  ^l^' 
the  error  in  that  attainder;   but  fbc  principal  revcrfing  uUittS/*^* 
the  attainder,  reyerfeth  the  attaipder  of  the  acce/Tary. 
I  H.  H.  625. 

But  upon  thi^,  8ir  Aliibad  Fofter  diftinguifhetb  as  folr 
lows :  If  the  principal  and  acceilary  are  joined  in  one  in- 
dtdmcot  and  tried  together,  which  fcems  to  be  the  moft 
eligible  courfe  where  both  are  amefi^able  to  the  court  % 
there  ii  no  room  to  dc.ubt,  whether  the  acceflary  may  not 
t^tei  tnio  the  full  defence  of  the  principal,  and  avail  him- 
fdf  of  every  matter  of  hiX^  and  every  point  of  law  tending 
to  kit  acquttiaL  For  the  acceflfary  is  in  this  cafe  to  be 
confLdcitd  as  a  partner  in  the  fuit,  and  this  fort  of  de- 
fence Tvecef^ariJy  and  direflty  tendeth  to  his  own  acquittal* 

But  when  the  accelTdry  is  brought  to  his  trial,  afUr  the 
eanvidioo  of  the  principal  ;  it  is  not  neceiTary  to  enter 
into  a  dfiai)  of  the  evidence  on  which  the  conviSion  waa 

founded; 
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founded.  Nor  doth  tbt  iodtdment  aver  that  the  priocipll 
was  in  h&  guilty.  Ic  is  fufficienc  if  it  recitcth*  with  pro* 
ftt  certainty,  the  record  of  the  cooyidion.  This  is  €vi« 
dence  againfi  the  acceflary,  fufficient  to  put  him  upon  his 
defence.  For  it  is  founded  on  a  legal  prefuoiption,  that 
every  thing  in  the  former  proceeding  was  rightly  and  pro« 
parly  tranhdcd.  But  a  prcfumption  of  this  kind  muft, 
as  it  feemeth,  give  way  to  faOs  manifeftly  and  clearly 
proved.  As  againft  the  accefiary,  the  conviAion  of  the 
principal  will  not  be  conclufive  i  it  is  as  to  him  ns  iniir 
glhs  a3a.    Id. 

And  therefore  if  it  fhall  come  out  in  evidence  uppti 
the  trial  of  the  acceflary,  as  it  fometimes  hath»  and  fre- 
tquently  may,  that  the  offence  of  which  the  principal  was 
convified  did  not  amount  to  felony  in  him,  or  not  to  that 
fpecies  of  felony  with  which  he  was  charged ;  the  accef- 
fary  may  avail  himfelf  of  this,  and  ought  to  be  acquitted, 
FoJ.  365. 

'    And  as  in  point  of  Ano,  fo  al(b  in  point  ofA^,  if  it 

ihail  manifeftly  appear  in  the  courfe  of  the  acceflary's  trial, 

that  the  principal  was  innocent ;  common  juftiee  feemeth 

to  require  that  the  acceflary  fhouid  be  acquitted.    As  fup- 

pole  a  man  is  coriviAcd   upon  drcumftantial  evidence, 

llrong  as  that  fdrtof  evidence  can  be,  of  murder.    Aho* 

Iher  is  afterwards  indided  asacceflary  to  this  murder ;  and 

It  Cometh  out  upon  the  trial  b^  inconteftable  evidence,  that 

the  perfon  who  wu  fuppofed  to  be  murdered  is  ftill  living ; 

in  this  cafe  certainly  the  perfon  indided  as  acceilary  thai! 

be  acqiiitted.    Or  fuppofe  the  perfon  to  have  been  in  faA 

murdered,  and  that  it  (bould  come  out  in  evidence  to  the 

^  fetisfadion  of  the  court  and  jury,  that  the  witneiles  againft 

'  the  principal  were  miftaken  in  his  perfon  (a  cafe  of  this 

kind  Sir  Michael  Fffier  fays  he  has  known),  that  the  perfoa 

convicted  as  principal  was  not  nor  could  poffibly  havebeca 

prefent  at  the  murder.     Id.  367,  368. 

Awtibiy  ae*  If  one  perfon  be  iodtfied  as  principal,  and  another  as 

STdiSed'^PfiB-  ^cccffary,  and  both  be  acquitted  ;  yet  the  perfon  indified 

cipai.  as  acceflkry  may  be  indidlcd  as  principal,  and  the  former 

acquittal  as  aceefiary  is  no  bar.     i  H.  H.  625. 
^«L>^iKqwt-      ®"'  *^  *  perfon  be  indiSed  as  principal  and  acquitted  ; 
tea  mjiy  be  io-    lord  Hali  fays,  he  (hall  not  be  indided  as  aceefiary  before : 
dia<d  aft  accef.  And  if  he  be,  he  may  plead  his  former  acquittal  in  bar,  for 
Umj  btforc.        j^  J,  .„  fubftance  the  fame  offence,     i  H.  H.  626. 

But  Sir  Mubail  Fofttr  obferves  upon  this,  that  in  the 
eye  of  the  law,  the  offences  of  principal  and  aceefiary  do 
fprcificatly  differ;  and  if  a  perfon  indided  as  principal, 
cannot  be  convided  upon  evidence  tending  barely  to  prove 

him 


bim  lo  hrre  been  tcceflary  before  the  faA,  which  muft 
needs  be  admitted,  k  doth  not  appear  how  an  acquittal 
upon  one  indidment  can  be  a  bar  to  a  fecond  for  anof- 
fcftcc  (pccifipally  different  from  it.     Feft,  36a. 

So  if  a  man  be  indifted  as  principal,  and  acquitted  ;  he  Principal  tr- 
miy  be  indiaed  at  acceffary  after,  for  they  are  offences  of  |YJ-acdT'lc^ 
feveral  natures,     i  //.  H*  626.  cciiAry  after. 

And  fo  it  is  if  he  be  indided  as  acceffary  before,  and  Aecciftry  befoi« 
acquitted  ;  yet  for  the  fame  reafon  he  tniy  be  indiAed  as  •cquitteJ,  may 
K^eflarjraftir.     i  if.  fl.  626.  ^^^2^. 

Indiftment  of  an  acccflary  before  the  faft,  taken 
from  Cokc*%  report  of  Lord  Sancbar*s  cafe,  9  Co. 
116.  whicb>  as  the  profecution  was  by  the  king's 
fpecial  command,  was  probably  drawn  by  good 
advice  ;  and  on  which  Robert  Creigbtm  cfquircf 
(Lord  Sancbar  of  Scotland)  was  convidcd  and 
hanged i  viz. 

Middlefex.np  H  E  jwrtrs  d$  pnfent  fir  the  Iwrd  the  king 

''*    upon  tbiir  oatb,  fiat  wbinas  Robert  Car- 

ViAlaUofhonion^yiomaaj  and  J  attics  Irweng  latg  o/Lon* 

doQ  tf^efaii^  yeoman^  not  having  God  biforg  their  eya^  but 

fednud  by  tbt  infiigation  oftht  divil^  tbi  eUventb  day  c/Mzf 

in  tbi  year  of  the  nign  of  our  lord  James  by  tbi  graci  of  God  of 

Eng^nd,  France,  jv^/ Ireland,  king^  diftndiroftbojaitb^  and 

fo  ftrtbt  tbi  tenths  andofScodtnd  tbi  forty-fifth^  at  LondoOt 

ibat  isia  fay^  in  theparifb  of  St»  Dunftan  in  tbi  IVtJi^  and 

in  tbi  ward  of  Farringdon  without  London  afonfaid^  &c* 

vtttbfurci  and  armu  &c.  filonioufly  and  ofthar  aforithoughi 

nudia^  in  and  upon  ono  John  Turner  thin  and  thin  in  tbi 

ponii  of  God  and  of  the  /aid  lord  tbi  king  biing^  madi  an  afi 

fsiuU  and/ijfray^  and  tbi  afonfaid  Robert  Carliel  a  attain  gum 

[toroientum]  called  a  pifiol^  ofthi  value  of  j$j  thin  and  tberg 

charged  with  gunpowder  and  a  leaden  bullet^   which  gun  the 

faii  Robert  Carliel  in  his  right  hand  thin  and  then  had  and 

hild^  in  and  upon  tbi  afonfaid  John  Turner  thin  and  there 

plmoufif^  VQ!untmly%  md  ofhh  malia  fonthougktj  didjheet 

offend  ifihargt  \  and  the  afanjaid  Robert  Carhe),  with  tin 

itadtn  bullH  nfQrtjmd  from  thi  gun  afonfaid  thin  and  thin 

fiM  and  dtjihargfd,  the  ifartiaid  John  1  urner,  in  and  upon 

the  Ufi  part  pf  the  bnafi  af  htm  thi  f aid  John  Turner,  near 

the  if  ft  pup  tf  him  the  faid  John. Turner,  thin  and  then  fe^ 

knitvLpj  flfuik^  giving  ts  thg  fmd  John  Torncr  then  and  thin 

wiib  the  lead^/i  huhei  aftffifaid  out  of  the  gun  aforefaid  then 

^ndtbtn  ^«t  offend  difiba^-gid^  in  and  upon  tie  left  part  of 

the 
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th$  hna/icfbim  the  faid  ]ohn  Turner^  m/  mviiaiw^tfHidf^ 
ihi  bridJfk  of  half  an  inch,  ifnd  depik  offvi  ittcbtu  ^jf^ck 
mortal  woinat^  a/ar^aid  }ohn  T^irner  at  London  aforejpd^ 
in  the  parijh  and  v/ard  afkrefaid^  inftantly  died;  And  thai 
Jj^ix^s  hw^ngfeionioujlyt  and  of  his  forethought  malice^  then 
a^,  there  was  frefent^  asding^  ajfyiingy  abetting^  ^em/orting 
and  maintaining  the  afore/aid  Robe.ct  Carliel  to  thefeUny  and. 
nmxden  afonfaid  in  form  aforefifid  t^  he  done  and  £flmnutttd\ 
emAfo  the  aforMjd  Robert  Cai:liel  and  ^^mt^lT'wtng  the 
aforefaid  John  Turner  at  London  aforefaid^  in  the  parijh  an4 
ward  afore/aid^  in  manner  and  form  aforefaid^fefonioufly^  w- 
luntarily^  ane(  of  their  forethought  malice^  killtd  and  murdered^ 
a^cfinft  tht  pea^  of  the,  lord  the  now  king  his  crown  and  dig^ 
ntty ;  And  that  one  Robert  treighton^  late  of  the  parifli  of 
St.  Aiargaret  in  tVefiminfltT'^  in  the  county  of  MiddUfex^ 
cfquiie,  not  having  God  before  his  eyes,  but  being  (educed 
by  the  inftigation  of  the  devil,  before  the  felony  atnd  mur* 
|er.  aforefaid  by  tbe  ^fcf  qfis^id  Roker%  QarUel  atfd  James  Ir^ 
Wing  in  manner  and  form  aforefaid  done  and  committedt 
that  is  to  fay,  the  tenth  day  of  May  in  the  year  of  the 
feign  of  our  ford  faniei  by  (be  grace  of  God  of  England 
France^  and  ireland^  ki.Qg,  defender  of  the  faith,  and  fo 
forth,  the  i^n(h,  and  of  Sfot^kni  the  forty- fifth,  tbe  afore- 
faid Robert  Cariiel^  at  the  aforefaid  pariib  of  Sr.  Margaret 
in  WeftminfUK  aforefaid,  in.  tbecoi^oty  oiMddlefex  aforcCud^ 
to  the  felopy  an^  murder  iforefaid,  in  manner  anfl  form 
i^forefaid  U>  be  done  ap4  committed,  maliciopfly,  fdoni* 
pufly,  voluntarily  ancj  of  his  forethought  malice,  didiAcite, 
inove^  abets  f ounfel  and  procure,  againfi  the  peace  of  tbe 
jbid  lord  tbe  king  thj^t  now  \h  bis  crown  and  dignity* 

If  after  the  faft,  then  the  form  may  be  thus ; 


Jnd  that  A.  Q«  late  of^  in  the  eountf  of' 


fisman,  weU  knowing  the  faid  (offender)  to  have  dotso  and 
committed  the  faid  felony  in  manner  and  form  aforefai4%  afUr^ 
Wards^  to  wit^  on  the  «  day  of*  *  in  the     ■  ■     » 

fear  of  the  reign  of    ■'  at  ■■  aforefaid  in  the  cottnty 

aforefaid^  with  force  and  arms^  him  the  faid  ■  ■  ■■  did  tboa 
and  there  fekmoujfy^  and  of  his  maiiu  forethought^  roeeivo^ 
aidi  and  contort  i  againjl  the  peace  of  the  feud  lord  tba  Ung 
4hat  now  iSf  his  crown  and  dignity. 

A&ion  popular.    See  3ttfilinnAtfon; 


TO  prevent  the  inconvefiidnce  of  troubliog  one  perfbn 
for  mother,  it  is  enafied  bjr  i  //•  5.  t,  5.  that  ik 
mry  trigifml  writ  {fifQhns  per  finals  apptahy  and  indi^mentt^ 
in  which  tbi  ixtgent  JhaU  hi  atuar'Ai,  to  the  norms  of  ibi 
iifendants  ai£tioHsJbaU  be  mkdiy  of  their  ijftate  or  degree  or 
miftery^  ond  of  the  towns  or  hamlets^  or  places^  and  countiee^ 
$f  which  they  Wire^'h'  be:  dnd  if  by  procefs  upon  the  fatA 
origifisi  writsy  appeals^  or  indiffmentty  in  which  the  fdidad* 
ditions  be  omitted^  any  outlawries  be  pronounced^  tbeyJbaU  Ar 
wd  \  and  before  the  outlawries  promuncedy  the /aid  writs  and 
indi^ments  Jball  be  abated  by  the  exception  of  the  party. 

In  which  the  exigent  Jball  be  awardtd]  The  exigent  is  k 
writ  whereby  the  fberiff  is  commanded  to  proctaim  the 
party  in  the  county  court,  In  order  to  his  being  outlawed. 
And  by  thefe  words  the  kft  extendeth  only  to  cafes  where 
proccft  of  outlawry  may  be  awarded  ;  and  therefore  it  ex- 
tendeth  net  tt>  an  indidlment  for  encroaching  on  the  high- 
way,  bec^ufe  In  that  cafe  procefs  of  outlawry  lieth  no^ 
bat  a  difhefs.     Croke  Eiiz.  148. 

To  the  names  of  the  defendants]  ftegolarly  by  the  comittoh 
hw,  every  oatorsl  man,  having  fvo  rfame  of  dignity,  oughfc 
to  be  named  in  all  originals  and  other^uits  by  his  chriftian 
name  and  firname,  sind  that,  before  this  ad,  fufficed  i  bdt 
if  be  bad  a  name  of  inferior  dignity  (as  khight  or  banneret} 
lie  ought  to  be  named  by  tifs  chriftian  name  and  firnitnet 
and  by  the  addition  of  his  name  of  dignity,    a  Ififl,  66  s* 

If  thtfre  be  a  coi*pOracioh  Of  one  fole  perfon,  that  hath,  k 
fet  fittple,  and  may  tmve  a  writ  of  right,  he  may  be  name<{[ 
by  the  common  hw  by  bis  chriftian  name  without  any  (ir« 
name,  as  John  bifliop  of  P.    2  Inft.  666. 

If  it  be  a  torporation  sfggregate  of  many  aUe  pierfonf, 
as  ma^r  and  commdnahy,  dean  and  chapter  \  the  maydir 
or  dean  need  not  be  named  by  his  cbriftian  name,  becaufe 
that  fucfi  kcOr(kNiit?oft  AliMdth  in  lieu  both  6f  the  chriftian 
same  and  firAame.     A/. 

A  diiice,  marquis,  carU  vifcoynt,  or  blron  thightby  the 
vsommon  law  be  nimeti  by  his  chriftian  name,  and  by  tht 
nime  of  hii  dignity  \  as  ^ohn  doke  tX'M.     id. 

Aidimm  JI>jU  be  made]  The  a/idition  as  well  as 'the  eftattt 
degiee,  or  mifttry,  a^  the  town,  tiacntet,  or  pl*cc,  ought  by 
fefte  of  this  aci  to  be  alkdged,  in  the  firft  name;  for  ah 
aidlfiofi  after  the  alias  di^m  h  v\\  2  As'fdr  inftante,  whefe 
the  jodiamer>t  was  agamft  /F.  R,  dfherkife  called  ff^.  R. 
of  H*  for  without  the  alias  dn^ui  th<!re  is  'no  addition  of 
the  vill  I  and  if  the  party  1^  aqc  fufficiently  named  in  the 

firft 


»'3 
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firft  part,  the  alias  cannot  aid  or-Jhelp  it.    2/2^.669. 
3  SaU.  to. 

Where  there  are  feveral  defendants  of  diflFerent  namea* 
and  the  faoie  addiciont  it  is  fafeft  to  repeat  the  addiiioa 
after  each  of  their  names,  applying  it  particularly  10  every 
one  of  them.     2  Haw.  187. 

Where  a  father  hath  ibe  f^me  name  and  the  fame  addir 
tioA  with  a  defendant  being  his  fon,  the  adion  is  abateabl^ 
nnlefs  it  add  the  addition  of  the  younger  to  the  other  addi- 
tions ;  but  where  the  father  is  the  defendant,  it  is  faid  that 
there  is  no  need  of  the  ad^iition  of  ibg  ekUr^     Id.    • 

Pfthi  r  iftati  or  digrti\  Efyuirg  is  a  good  addition.  And 
the  eldett  Tons  of  peers,  in  the  llfe^time  of  their  fathers^ 
ihough  frequently  titular  lords,  yet  are  only  efquircs.  So 
aifo  the  younger  font  of  peers,  and  their  eldeft  fons  in 
'perpetual  fucceffion.  Alfo  the  eldeft  fons  of  knight»«  and 
their  eldeft  fons.  There  are  alfo  efquires  by  virtue  of  their 
Gffice,  as  juftices  of  the  peace,  and  others  who  bear  any 
office  of  truft  under  the  crown,     i  Blacl^.  405. 

And  it  feems  clear,  that  no  one  can  be  well  defcribed 
by  the  addition  of  a  temporal  dignity  of  any  other  nation 
befides  our  own  ;  becaufe  no  fucb  dignity  can.givo  a  man 
an  higher  title  bere»  than  that  of  an  efquire*  2  Haw.  x87» 

CUri  b  a  good  addition  of  a  clergyman  ;  and  be  |h4t 
hath  taken  any  degree  in  either  of  the  univeriliies,  may  be 
named  by  that  degree.    2  Infi.  668.    i  BUukflu  405. 

Gentleman  and  gmUwomaee  are  good  additions^  And  as 
for  gentleman,  fays  Sir  Tbomaa  Saiith,  they  be  made  good 
cheap  in  this  kingdom ;  for  whofeever  Audieth  the  lawa 
of  the  realm,  who  ftudieth  in  the  univerfities,  who  pro- 
jfefleth  liberal  fciences,  and  (to  b^  (borl}  who  can  live  idly^ 
and  without  manual  labour,  and  will  bear  the  port,  charge, 
aind  countenance  of  2  gentkman,  he  (hall  be  called  Mr, 
fuch  a  one,  and  (baU  be  uken  for  :a  gentleman*  i  Bhfkm 
406.  •-       . 

2V0itfjv  is ^a  good  addition ;  under  which  denominatioa 
are  comprehended  tbofe  who  have[  freehold  lands  of  40  a. 
a  year,  and  thereby  heretofore  could  fervc  upojp  juries, 
and  can  yet  vote  for  knights  of  the  (hire,  and  do  any  other 
oBl  where  the  law  requires  one  that  is  a  good  and  lawful 
man.    Id. 

IVidttm^  or  fmgUwonumt  or  (as  fome  iay)  wife  of  liich 
a  one,  are  all  of  them  good  additions  osf  the  eflate.or  d^ 
gree  of  a  woman ;  but  oo^ch  like,  addition  is  good,  for 
the  eftate  and  degree  of  a  man.  Alfo  /pifjfler  is  a  good 
addition  of  a  woman.    2  Haw.  |88« 

Or 


Or  miftity\  This  indudeth  all  lawful  arts»  tra<I«s  and 
occupations^   as  taylor^  merchant,   mercer,   parifli  clerk,, 
fchoolmafter,  bu&andman,  labourer,  and  the  like*     id* 

Butftrvant,  groom,  or  farmer,  are  not  additions  within 
this  afi,  becaufe  they  are  not  of  any  miftery.  And  cham- 
bcrer,  butler,  pantler,  or  the  like,  are  additions  of  officeSf 
aad  not  of  any  miftery  or  occupation.     2  Injl.  668. 

Neither  doth  this  a6l  extend  to  unlawful  pradices,  as 
extortioner,  maintainer,  thief,  vagabond,  herettck,  and 
fuch  like,     %  Haw.  i88. 

If  a  man  hath  divers  arts,  trades  or  occupations,  he 
may  be  named  by  any  of  them ;  but  if  a  gentleman  hj 
birth  be  a  tradefman,  he  (hall  not  be  named  by  his  trade, 
but  by  the  degree  of  gentleman,  becaufe  it  is  worthier 
than  the  addition  of  any  miftery.  And  in  general  ^  man 
fluU  be  named  by  bis  worthieft  title  of  addition.  2  Inft. 
668,  66q. 

Jnd^ftbt  icvms  or  hamlets]  In  there  be  two  towns  in  a 
county  of  the  fame  principal  name,  with  difterent  additions 
to  diftingulfli  them  from  one  another,  as  Gnat  Dali  and 
UtUi  Dakj  or  Upper  Dale  znd  LcwerDa/iy  and  the  defend- 
ant named  only  of  the  principal  town  without  any  addi* 
tion»  as  of  Dali  only,  the  defendant  oiay  plead  that  there 
are  two  Dafis  in  the  fame  county,  and  none  without  an 
addition.  But  if  there  be  two  towns  of  the  fame  name 
in  a  county,  without  any  addition  to  diftinguifh  them,  it 
may  be  fufficicnt  in  ftich  cafe  to  name  the  defendant  gene- 
rally of  cither  of  fuch  towns,  without  adding  any  thing  to 
diftiDguifli  it  from  the  other*     2  Haw.  189. 

h  the  defendant  live  in  a  hamlet  of  a  town,  it  is  faid  to 
be  in  theeiedion  of  the  party  to  name  him  either  of  the 
binlet  or  of  the  town.    Jdi 

But  the  addition  of  a  parifli,  if  there  be  two  or  more 
towns  in  it,  is  not  good  |  but  if  there  be  but  one  town» 
the  addition  of  parifh  is  good.     2  Inft.  669* 

The  addition  of  the  place  of  habitation  of  a  wife,  is 
fuSciently  fliewn,  by  (hewing  that  of  the  hufband ;  be- 
caufe it  ihall  be  intended  that  the  wife  lives  where  the 
hu(band  doek     2  Haw.  190. 

Or  pkcis}  If  the  defendant  lives  in  a  place  known  by  a 
fpedal  name,  and  lying  out  of  any  town  or  hamlet,  he 
maybe  well  named  ol  fuch  place  j  but  if  he  live  in  any 
place  known  within  a  town  or  hamlet,  it  is  faid  to  be  fafeft 
tf>  tiame  him  of  the  town  or  hamlets     2  Haw,  189,  190. 

OfxMih  ihiy  wtrt  *r  hi^  The  addition  of  theeitate,  de* 
%m^  or  m  Ikpy,  oirght  to  be  as  the  defendant  was  of  at 
tfaediy  of  the  indidlmeni  brought,  and  not  latt  of  fuch  a 

dfgree 


i6  imittm. 

Htgttt  or  thiftery  i  but  it  is  a  good  additroti  to  tntttt  tbe 
defendant  hrti  of  foch  a  town  or  place,  btcattlfc  nieti  da 
often  remore  their  haUtatron.     2  Infi.  670. 

So  iti  the  cafe  of  lord  Balnurm^  after  the  reMIbn  in 
the  year  1^%$*  '^^  indiAment  tharged,  that  Arthur  lord 
Baioierino,  latt  tfthe  city  tfCarSJk  in  iht  comty  9f€umh^* 
land^  did  (o  and  (o ;  lord  Baltneriiio  obje£ted  that  ihi^  Was  nb 
fitle  belonging  to  him ;  upon  which  the  lord  hieb  fteward 
tnformed  him,  th^t  tbefe  words  were  not  made  pan  of 
bis  title,  but  only  an  addition  of  place  which  the  law  for 
good  reafons  requires  to  be  infertcd  by  way>of  defeription 
of  defendants  in  all  indiflments,  and  it  is  uoft  commonly 
taken  from  that  place  where  the  crime  is  by  fucfa  indid* 
ftient  charged  to  have  been  committed.  Lord  Balmnino^s 
Trials  p*  la.     Statt  Trials^  vol.  9* 

Sbail  be  vo!J]  This  being  a  judgment  in  law,  is  inter- 
preted to  be  made  void  by  a  writ  of  error,  or  by  the  plea 
of  the  party  coming  in  upon  a  capias  utlagatum  \  for  tho' 
the  flatute  faith  they  IhaU  be  void,  yet  they  are  but  voidable 
by  a  writ  of  error  or  plea.    2  Inft,  670* 

By  ibt  ixcepthn  tf.ihi  forty']    But  if  the  defendant  ap* 

peareth  upon  prbcefs,   and  plead,  taking  no  advanuge 

y  thereof  by  exception,  he  hath  bft  the  benefit  hereof :  but  it 

leemeth  that  the  bare  appearance  of  the  party,  without  plea, 

dolb  not  falve  tht  want  of  a  good  addition.    1  Haw.  190. 

AdulterjTw    See  ILCtOtmefilf 


/.  ff^bat  h  an  affray. 
,  //•  H<mfarUmafbeJUppr$Jlfeilyaprhaieftrfin. 

III.  How  far  by  a  confiabU. 

IV.  How  far  k)  ajufiice  of  the  peace. 
V.  Punift^ment  of  an  affray. 

L  fVbai  is  an  affray., 

AN  affrt^  is  a  ptiblic  offhui  id  thi  terror  of  the  Ung^i 
fubjiUs ;  fo  called  (according  to  lord  Coke)  beeaufe  k 
affrigbieth  and  mahtb  men  afraid.    3  Inft.  158. 

From  whence  it  feemelh  clearly  to  follow,  that  there 

may  be  an  offoulty  which  will  not  amount  to  an  affray ; 

as  where  it  happens  in  a  private  place  out  of  the  bear* 

ing  or  feeing  of   any,  except  the  parties  concerned  ; 

I  in 
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in  which  cafe  it  cannot  be  f^id  to  be  to  the  (error  of  the 
people.     I  Haw.  134. 

Alfo  it  Is  faid,  that  no  quarrelfome  or  threatening 
words  whatfoever,  (ball  amount  to  an  affray ;  and  that  no 
one  can  juftify  laying  his  hands  on  thofe  wbffiball  barely, 
quarrel  with  angry  words,  without  coming  to  blows  |  yet 
if  recmecb,  that  the  copftable  may,  at  the  requeft  of  the 
|»rty  threatened,  carry  (he  perfon  who  threatens  to  beaC. 
him,  before  a  juftice  in  order  to  find  fureties.  i  Haw. 
135. 

Alfe,  it  is  certain,  that  it  is  a  very  high  offence  to 
challenge  another  either  by  word  or  letter,  to  fight  a  duel, 
or  to  be  the  mcfienger  of  fuch  a  challenge  $  or  even  barely 
to  endeavour  to  provoke  another  to  fend  a  challenge,  or  to 
fight ;  as  by  difperfing  letters  to  that  purpofe,  full  of  re- 
flefiions,  and  infinuating  a  defire  to  fight.     U. 

But  altbo'  no  bare  words,  in  the  judgment  of  law,  canv 
in  them  fo  much  terror  as  to  amount  to  an  affiray,  yet  it 
feems  certain,  that  in  fome  cafes  there  may  be  an  affray, 
where  there  is  no  adual  violence ;  as  where  a  man  aroi^^ 
himfelf  with  dangerous  and  unufual  weapons,  in  fuch  a 
manner  as  will  naturally  caufe  a  terror  to  the  people  ; 
which  is  faid  to  have  been  always  an  ofllence  at  the  com- 
mon laWy  and  is  firidly  prohibited  by  ffatute  :  For  by 
2  Ed.  3.  c.  3.  it  is  enaded,  that  919  man  of  what  conMthn 
foevir^  ixcipt  ibg  king's  fetvanli  in  his  pn/encij  and  his  mi" 
ntftirs  im  ixtcsiting  their  office^  and  fuch  as  he  in  tbiir  companf 
affijiing  tbiMj  and  alfi  stfon  a  crj  madi  pr  arms  t$  hip  tbi 
feaci^fialljccmi  befwt  thi  king* s  juftius%  9r  othtr  §fthi  king*i 
winifiirs  doing  their  cffice^v^ith  forci  and  arms^  nor  bring 
any  force  in  affray  of  peace f  nor  go  nor  ride  armed f  by  night 
or  £bj^  in  fairs  or  snarkets^  or  in  the  prefence  of  the  king's 
jffijcest  or  other  minifiers^  or  elfewhere ;  upon  pain  to  forfeit 
their  armosar  to  the  king^  and  their  bodies  to  prijon  at  the  ktng*s 
pUafnre.  And  the  kings  jufiices  in  their  prefence^  Jberiffs  and 
other  miniflirs  in  their  bailiwicks^  lords  offratuhifes  and  their 
boiliffs  in  the  fanu^  and  mayors  and  batbffs  of  cities  and  ho^ 
rntgbs  within  the  Jame^  and  borongh'holdert^  confiabUs  and 
Vfordens  of  the  peace  within  their  wards ^  Jhall  have  peiwer  to 
iittaae  this  aff.  And  the  judges  ofaffm  may  ptmijbfuch  of* 
furs  as  hove  not  darn  their  duty  herein. 

Upon  a  cry  modi  for  arms  to  keep  the  peace]  It  is  bolden 
upon  thefe  words  of  exception,  that  no  perfon  is  withi(i 
the  intention  of  this  ftatute,  who  arms  himfelf  to  fuppreb 
^angeroiit  rioters,  rebels,  or  enemies,  *and  endeavours  to 
fppprefs  or  refift  fuch  difturbers  of  the  peace  and  quiet  of 
the  realm.     1  Haw.  136. 
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in  offiray  tf. peace']  En  fffray$r  di  la  fees  ;  L.  Cdie  has 
it  pqis^  of  the  country,  or  the  people  ;  and  fo,  he  obferve^^ 
that  the  writ  grounded  upon  this  iRatute  faith,  In  quoruti- 
dam  ir  p^^^^errorcfi) ;  and  therefore  the  printed  bookf 
in  affray  ifpeatt^  ought  to  be  amended.     3  hft^  i^%» 

And  i^  is  holdcn  upon  thcfe  words,  that  no  wearing  of 
arms  is  within  the  meaning  of  this  fiatute,  unlefs  it  be  ac- 
companied with  fuch  circumftances  as  are  apt  to  terrify  the 
people  }  from  whence  it  feems  clearty  to  follow,  that  per- 
fons  of  quality  .a^e  in  no  danger  of  offending  againft  this 
ftatute,  by  yrearing  common  weapon?,  or  having  their 
ufual  number  of  attendants  with  them,  for  their  ornament 
or  defence,  iq  fuch  places,  and  upon  fuch  occafions,  in 
which  it  is  the  commpn  faihion  to  make  u^e  of  them^ 
without  caufing  the  lead  fafpicion  of  an  intention  to 
commit  aqy  a6l  of  violence,  or  diflurbance  of  the  peace. 
I  Haw.  13$. 

Ner  to  go  Jior  ride  armed]  It  is  bolden,  that  a  man  can- 
not excufe  the  wearing  fuch  armour  in  publick,  by  alledg- 
tng  that  fuch  a  one  threatened  him,  and  that  he  wears  it 
for  the  fafety  of  his  perfon  from  his  afiault  r  h*it  it  hath 
been  refplved,  that  no  one  (hall  inpur  the  penalty  of  the 
faid  fta^ute  for  aflfembling  his  neighbours  and  friends  in 
bis  own  houfe  againft  thofe  who  threaten  to  do  him  any 
violence  therein,  btcaufe  a  man's  houfe  i^  hi^  caftle.     Id, 

Their  bodies  i^prifin]  The  ftatute  of  aoii.  a.  c.  1.  adds 
i,  fine  likewife. 

IFardcHs  of  the  peace]  It  i^  bolden  thaf  any  jujUice  of 
the  peace,  or  other  perfon  who  is  impowered  to  execute 
Ibis  ftatute,  may  proceed  thereon  ex  officio ;  and  if  be  find 
any  perfon  in  arms^  contrary  to  the  form  of  the  fiaiufc, 
be  may  feiae  the  arms,  and  commit  the  offender  to  pri- 
(on  s  aqd  that  he  ought  alfQ  to  make  a  recprd  of  the  whole 
^roceedin^,  and  certrfy  the  fame    into  the    €xche<^uer. 

II.  .How  fat  il  mof  U  fnfpriffki  fy  #  frivesfi^ 
ferfan^ 

\t  fipeips  agreed^  i^xzt  a^y  one  who  ftes  others  fight- 
ings may  lawfully  part  them,  an^,  alfo  ftay  them  till  ih# 
heat  be  over,  and  then  deliver  them  to  the  conftabk  Co' 
be  carried  befbr^  a  juftice,  to  find.  Afretles  for  the  peace« 
I  Haw.  I  j6. 

And  the  law  dotli  encourage  hFm  hereunto ;  fi>r  if  he 
rtptfiTt  any  barn  by  the  amycri>  he  fluiU  have  bia  rc« 
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mtij  by  law  again  ft  them ;  and  if  the  afFrajeili  receive 
hurt,  by  the  endeavouring  only  to  part  them,  the  ftanders 
by  may  juAify  the  fame,  and  the  afiVayers  have  no  remedy 
by  law.      3  /rjf.  158. 

put  if  either  of  the  parties  be  flaip,  or  wounded,  or 
fg  flricken  that  he  falleth  down  for  dead;  in  that  cafe  the 
flandera  by  ought  to  apprehend  the  party  fo  flaying, 
wounding,  or  fliiking,  or  to  endeavour  the  fame  by  hue 
and  cry  J  or  elih  for  his  efcape,  they  fhall  be  fined  and 
knprifoned.     Id. 

IIL    Hoio/ar  hy  a  conjlahle* 

tt  feeni^  agreed,  that  a  conftable  is  not  only  impower« 
ed,  as  all  private  perfons  are,  to  part  an  aflray  whic|> 
fiapnem  in  his  prefence;  but  is  alfo  bound  at  his  peril  ta 
uFe  bis  beft  endeavours  to  this  purpofe  ;  and  not  only  tod9 
his  timioR  himfelf,  but  alfo  to  demand  the.affiftance  of 
others,  which  if  they  refufe  to  give  him,  they  are  punilh« 
able  by  fine  and  impriroomeot.     I  H^w.  137. 

And  it  is  f<*id,  th^t  if  a  conAable  fee  perfons  either 
adualiy  engaged  in  an.  affray,  as  by  ftriking  or  offering  to 
firike,  or  drawing  their  weapons,  or^  the  like ;  or  upon 
tbe  very  point  of  entering  upon  an  affray/  as  where  ono 
fiull  threaten  to  kill,  wound,  or  beat  another,  he  may 
either  carry  the  offender  before  a  judice  to  find  fureties  for 
the  peace,  or  be  may  imprifon  him, of  his  own  authority 
for  a  reafonable  time,  till  the  heat  fhall  be  over,  and  alfo 
afterwards  detail^  him  till  he  find  fMch  furety  by  obligatioa. 
But  it  feems,  that  he  has  no  power  to  imprifon  fuch  an  of- 
fender in  any  other  manner,  or  for  any  other  purpofe;  for 
be  cannot  juftify  the  commjting  an  affrayer  to  gaol,  till  he 
liiifll  be  puni(hed  for  his  offence:  And  it  Is  faid«  that  he 
Gt«|gbt  not  to  lay  hands  on  thofe,  who  barely  contend 
with  hoc  words!,  without  any  threats  of  perfonal  hurt : 
and  that  all  which  he  can  do  in  fuch  cafe  is  Co  com* 
mand  them  under  pain  of  imprifonment  to  avoid  fight* 
ir.g.     Id, 

Sill  he  is  (o  far  enCruded  with  a  power  over  all  aQual 
iffrayi,  that  tbo'  he  himfelf  is  a  fufferer  by  them,  and 
thtrefote  Jubic  10  be  objected  agiinft,  as  likely  to  be  partial 
in  his  own  caufe,  yet  he  may  fupprefs  them;  and  therefore, 
if  to  alJjuU  be  made  upon  him,  he  may  not  only  defend 
hioiJHf,  but  alfo  imprifon  the  offender,  in  the  fame  man* 
ncr  11  if  he  were  no  way  a  party  p     Id. 

And  if  an  affray  be  in  an  houfe,  the  coniiaUe  may  break 
open  the  doors  to  pEcfave  the  peaces  and  if  affrayera 
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f  f  to  in  houfe,  and  he  follow  wich  frcfli  fiiit,  he  oMy  break 
open  (be  doors  Co  take  Cheoi.     Id, 

But  ic  is  faid  that  a  coaftaUe  bath  no  power  to  arreft 
%  mm  for  an  affrajr  done  out  of  hit  own  view^  without 
a  warrant  from  a  juftice,  unleft  a  felony  were  done,  or 
liftely  to  be  done ;  for  it  is  the  proper  bufinefa  of  a  con* 
ftaUe  to  preferve  the  peace,  and  not  to  punifli  the  brcadi 
of  it.    Id. 

IV.  How  far  hy  ajufike  of  the  peace. 

There  is  no  doubt,  but  that  a  juftice  of  the  peace  may  and 
mud  do  all  fuch  things  to  the  aforefatd  purpofe,  which  n 
private  man  or  confiabie  are  cither  enabled  or  required  by 
the  law  to  do :  But  it  is  faid,  that  he  cannot  without  a 
warrant  authorise  the  arreft  of  any  perfon  for  an  afiray 
out  of  his  own  view ;  yet  it  feems  clear,  that  in  fuch  cab 
he  may  make  his  warrant  to  bring  the  offender  before  hioi^ 
in  order  to  compel  him  to  find  fiireties  for  the  peace. 
I  Haw.  137. 

V.  Punijbment  of  an  affray. 

All  affriys  in  general  are  puniihable  by  fine  and  impriw 
fenment.     1  Haw,  138. 

And  they  are  inquirable  in  the  l^et,  as  common  nufanclBS. 
3A5/?.  158. 

Warrant  10  apprehend  affrayers. 

Weftmorhnd.   \  To  the  confiabie  of  ■ 

rrrHEREAS  A.I.  cf  ■  yfrnauj  hath  thh  daf 

^^    madi  oath  hiffre  mi  J.  P.  ifyuirg^  $ni  tf  his  majejly^s 
jvjlicis  sf  ibi  fioci  for  the  faid  tounty^  that  en  the      .^ 
JSijr  of.  ,  in  the  '  ^^^  *f  ^^  ^^^^  ^f  ' 

A.  O.  (f  — —  yiman^  and  B.  O.  ef yeeman^  a$ 

"  in  the  faid  ceunty^  in  a  tumuiiutms  manmr  made  am 

affray i  wherein  the  perfen  ef  the  fmd  A.  I.  was  iiaten  and 
abujid  by  them  the  faid  A.  O.  and  B.  O.  tvitkut  any  lawful 
erfufficieni  prevecaiieu  given  u  them^  er  e»  either  ef  them^ 
by  htm  the  faid  A.  I.  Tbefe  are  therefmre  te  eemmand  yen 
ferthwith  te  apprehend  the  fiid  A.  O.  and  B.  O.  andhriteg 
them  before  me,  cr  feme  ether  ef  his  faid  majeftysjuflices  of 
ehepeaufor  the  fdid  ceunty^  te  anfwer  the  premifeSf  and  ta 
find  ftereties  as  well  fet  their  perfenal  appearance  at  the  meeti 
general  quarter  fefftms  ef  the  peace  te  be  heidcn  fer  the  fend 
eenaty^  then  and  then  te  anfwer  te  an  indi^mtnt  tebepre^ 
8  ferred 


firni  ^gmmfi  Otm  If  tbefmi  A.  I.  fir  iU  foii  efftme.  m 
^fir  tbnr  kapimg  tbi  pHKt  in  thi  mt^n  iime^  Uvmrds  bis 
fittd  maj^j  mid  att  bis  lif£i  fe$fUf  ^Md  t/fieialfy  tswardi  bim 
tbtfoid  A.  I.  Hmtffiil  n^i^  m  ym  will  anjwtf  ib§  smLtitry 
9ij9Mrf9rit.    Gtwrn  mwdsr  my  band  tmd  ftal  ni  ■  in 

ihifndisnnijy  tbi  m       day  #/"—  in  tbeytmr  — ^ 

IndiftmcDt  for  an  afiray. 

CT//£  jwrsrs  fir  ntr  UrdAs  Kng^  mpM  tbtir  sathpnfimt^ 
-*   tbat  A.  O.  if  ■  in  the  csnnty  •/  — —  Uylor^ 

ndB.  O.  9/ in  tbifiid  icmnty^  blaci/mitb^  tuitb  fires 

sndarmsj  sn  ibs day  §f  ■  in  ths yetnr  0/  ibi 

rngn  sf  swt  fiottnin  l^rd  (George  ihs  thirds  by  tht  gran  $f 
G$d^  tf/"  Great  firicain^  France,  and  Ireland,  i/n^,  dtfindsr 
tf  tbe  fiitby  and  fs  firtb^  at  — r—  aforefaid  %n  the  esanty 
sfirt/aid,  hsini  arrayed  and  unlawfilly  afftmbled  tcgetber  in  a 
UiorHJte  manner^  did  mate  an  affray^  to  the  terrsr  and  difturb^ 
once  •/  divers  ef  tbs  fubjeHs  efsur  faidfivsreign  lord  tbe  kir.g 
then  and  tbsre  beings  and  to  the  evil  example  of  alt  other  lbs 
fuhjeQi  of  our  fmd  fovereign  lord  the  king^  and  agai^/i  tbi 
fiMi  ofonrfaiabrd  tbe  king^  Ins  crown  and  dignify. 


For  matters  relating  to  tbe  excife  on  beer  an^  ale, 
fee  titk  CKlcife* 

/•  Concerning  inns  and  akhoufis  in  general. 
11.  Ueenfing  aleboufes. 

III.  Selling  ale  witbont  licence. 

IV.  Recognizance^  and  forfeiture  thereof. 
V^  (fences  in  brewing  of  ale. 

VL  Innkeepers  obliged  to  receive  guefts. 
yiL  Soldiers  quartered  in  aleboufes. 
yilL  Concerning  ale  vejfels^  and  tbe  meafure  of  ale.. 
IX.  Enhancing  tbe  price  of  ale. 

X.  Innkeepers  fuffering  tipling  or  gaming  in  theitr 

boufes* 

XI.  Perfons  guilty  of  tipling. 
XIL  Concerning  drunkennefs. 

XIIl.  Detaining  goods  for  the  reckoning, 
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XTF.  Qp$ds  of;  a  guejijitflen  ouf  of  aviim^ 
XV.  Guejfsj^aling  gofids. 

/•  Concerning  inns  and  qleboufes  in  gemraf, 

DiAmnceb^  T^VERY  inn  is  not  an  alchoufe,  nor  every  alehou/W 
ScbMlbr  P^  *n  i'^P  •  ^^^  if  an  in"  "^"  common  felling  of  ale, 
it  i»  then  alfo  an  alehoufef';  arid  if  an  aiehoufe  lodges  and  en- 
tertains travellers,  it  is  alfo  an  inn. 
ticciiMtoercft  It  was  refolved  by  all  the  judges,  that  any  perfon 
'"^  might  ereA  ^n  inn  to  lodge  travellers,  without  any  licence 

'or  allowance  for  fuch  eredioo*     Dalu  c.  56.     Bla^kitby^ 

ItoUidiAaUc*  Bat  it  feems  to  be  agreed,  that  the  keeper  of^  ^n  inn 
may  by  the  common  law  be  indided  and  fined^  at.  being 
guilty  of  a  publick  nufance,  if  he  ufuaUy  harbour  thievea« 
or  peribnsof  fcandalous  reputation,  or  fufFcr  frequent  djf- 
orders  in  his  houfe,  or  take  exorbitant  prices,  or  fet  up  a 
new  inn  in  a  place  where  there  is  no  manner  of  need  of 
one,  to  the  hindrance  of  other  ahcienr  and  well  governed 
inns,  or  keep  it  in  a  place  in  refpe^t  of  its  lituation  wholly 
unfit  for  fuch  a  purpofe.  i  Haw.  '225* 
Tfibketpcriftt*  And  if  an  inn  ufeth  the  trade  of  an  aiehoufe,  as.^Joi.oft 
iag  lie.  all  innkeepers  do,  it  (ball  be  wiihin  the  llatutes  made  about 

alehoufes.    Dalt^  133. 
Ijinitobtli-         It   bath   been   alio  agreed   by   law,    that    innkeepera 
ce«M.  ought  to  have  licence,  and  be  bound  by  recognizance 

for  keeping  good  order,  as  alehoufekeepers  are.'    DaAm 

Fvwtr  of  Joyces '   By  the  commiffion  of  the  peace,  two  jufticcs  (1  J^.) 

^v  the  copuau-  may  inquire  of  innholders,  and  of.  all  and  fingutar  other 

perfons,  who  (hall  oFend  in  the  abufe  of  weights  an^  mem- 

fures,  or  in  the  fale  of  vid^Mals,  againil  the  form  of.tliQ 

ordinances  in  that  behalf  made. 

IL  Licetifing  alehoufes. 

Bytwojttfticei        By  the  5  W  6  Ed.  6.  c.  25.    anjr  two  jufticcs,  i  ^. 
»t  a  general       might  lijocncc  alchoufes ;  but  now  by  the  2  G  2.  r.  28.  and 
'**"*•  i6  Cj.  2*  c.  3r.  it  is  enafied*  that  whereas  many  inconve* 

nipncies  have  ariftn  from  perfons  being  iicenfi^d  to.keep  Inns 
and  comoiori  alehoufes,  by  jufiices  who,  living  remote  from 
the  places  of  abode  of  fuch  perfon%  may  not  be  truly  in- 
formed as  to  the  occafion  or  want  of  fucfi  inns  or  co  inon 
althoufes,  or  the  cbaraQers  of  the  perfons  applying  for 
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licences  Co  keep  the  fame;  therefore  from  henceforth  no 
licence  (ball  be  granted  to  any  perfon  to  keep  a  common 
inn  or  alehoufey  but  at  a  general  meeting  of  (hejuIHcct 
t(3ing  in  the  divifion  where  the  faid  perfon  dwells*  to  be 
holden  for  that  purpofe,  on  the  firft  day  of  September  yearly^ 
or  within  twenty  days  after,  and  not  at  any  other  time. 
Excepting  that  thU  flball  not  aicer  the  power  or  the  time 
of  granting  licences,  in  cities  and  towns  corporate.  2  G. 
2.  r.  28./  II,  12.     2^G.  2.  <.  31-/  4*  1^' 

To  hep  a  copjm$n  inn  vr  aiebay/e]    In  the  cafe  of  Parier  Houfei  wblch 
zti6  Flifttf  M.  10  W.  it  was  determined,  that  houfes  at  ««*«  i»  lodgert 
Effmy  where  they  take  in  lodgers  and  boarders,  coming  be*ieeSb4?*** 
to  drink  the  waters  thert  during  the  feafon,  and  drefs 
viduais,  and  fell  them  ale  afhd  beer,  and  entiertain  their 
horfes  at  8d  a  day,  but  fell  to  no  other  perfons*-  are  not 
ioos  nor  alehoufes  within  the  meaning  of  thefe  ads* 
J2  MoL  254. 

At  a  gtmral  meethtg  of  ibejufiices  holden  for  thi  divijion'}  what  jofticet 
But  it  is  not  neceflary  to  fet  forth  fpcicially  in  the  liCfericc;  A*"  fc«  ieeme4 
that  it  was  granted  at  a  general  meeting  of  thtjofiites  hoi-  ^^^^^''^^ 
den  for  the  divifion ;  and  thet^efore  a  convidion  for  keep- 
ing  an  aleboufe' without  ftich  licence,  is  not  good  uport 
ttve  evidence  of  the  liceofce  only,  but  there'rffuft  be'othet 
evidence.    M.iiG.  2.  King  and  Bryan.  2  SeflT.  Ca;  183. 
Aodr.  8 1. 

M.J2G.3,  K.  V.  Sir  7.  P.  Price  Bart.  The  defend- 
ant had  convidcd  a  woman  of  felling  ale  in  New  Town^ 
Momgomry/birij  without-  a  licence.  In  fad  (he  had  a 
licence,  granted  by  two  juftices  (both  of  them  living  m/ 
rftbo  di^fan^  one  of  them  till  this  occafion  never  aSing 
there,  and  the  other  only  occafionally  and  in  very  few  in* 
ftaacfs),  at  a  meeting  which  the  defendant  and  another, 
joftice  of  the  divifion  had  appoimed  \  but  at  which  neither 
of  them  attended.  '  The  two  juftices  who  came  for  that 
purpofci  proceeded  to  bufinefs  without  the  jufiices  ok  the 
divifion,  and  granted  licences  to  this  woman  and  fome 
others.  Previous  to  the  convidion,  the  defendant  con- 
fohed  Sir  FUuher  Norton  upon  the  cafe ;  who  being  of 
opinion  that  the  licence  was  void«  not  havingbeen  granted 
by  two  juftices  ading  in  the  divifion,  advifed  the  con^ 
vidioo.  She  applied  to  the  court  for  an*  information, 
which  was  granted,  and  the  defendant  was  convidied  a| 
^'twJbwFyztti^x^  l^^\t  before  Leigh  Strjt.  judge  of  affize. 
At  the  trial  there  was  fome  evidence  of  ill*  wiil  from  the 
delendAut  towards  the  woman ;  and  the  opinion  of  Sir 
C  4  F.  Norton 
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jF.  Nert9n  was  ghren  in  evidence  for  the  defirndant. — Bfor* . 
iroft  moved  for  a  new  trial  on  two  grounds  ;  firfl,  that  the 
defendant  having  taken  the  opinion  of  counfef,  under  wbo^ie 
advice  he  had  proceeded,  could  not  be  faid  to  have  aded 
malicioufly  ;  and  if  erroncoofly  only,  could  not  be  crimi* 
nal.  And  fecondiy,  that  he  had  a^ed  legally,  the  licence 
being  abfolutely  void,  not  having  been  granted  by  two 
jufiices  a£iing  in  the  divifion.  The  ferjeant  who  tried  the 
caufe,  reported  againft  him  upon  the  firft  ground,  and  that 
there  was  evidence  of  malice;  and  the  court  thought  the 
licence  granted  by  the  jufiicee,  tho'  not  thofe  who  gene- 
rally aded  for  that  divifion,  was  legal)  for  ptr  Afim  J. 
Any  juflice  of  the  county,  going  to  the  meeting  in  the  di« 
vifion,  is  for  that  purpofe  a  juRice  of  the  divifion.  Cd. 
Caf.  305. 

Excepting^  that  this  fiall  not  ahir  thg  pnver  9r  thi  time 
§f  granting  lictnas  in  cities  and  towns  corporati]   In  the  cafe 
of  K.  v.  Downs  and  another,  H.  30  G.  3.  it  was  adjudged, 
that  the  above  exception  does  not  exempt  fuch  places  from 
the  operation  of  the  other  parts  of  the  s£l ;  but  magiftratc^ 
in  fuch  diflri£ts  muft  grant  licences  at  a  publick  meeting, 
and  give  the  Jike  notice  of  their  meeting  to  grant  licences, 
as  juflices  of  a  county  give.     Dumf.  and  £^,  3  V.  560. 
And  the  day  and  place  for  granting  licences  (hall  be 
bow  to  be  afccr.  appointed  by  two  or  more  juftices  for  the  divifion,  by 
"     ^  warrant  (A)  under  their  hands  and  feals,  at  leaft  ten  daya 

before  fuch  meeting  direded  to  the  high  conflables,  re- 
quiring them  to  order  (B)  their  petty  conftables,  or  other 
peace  officers,  to  give  notice  to  the  feveral  innkeepers  and 
akhoufekeepers  within  their  refpeAive  con(lablewick$,  of 
the  day  and  place  of  fuch  meeting.  And  all  licencea 
granted  at  any  other  time  and  place  &all  be  void,  26  G.  a. 
<.  31.  /•  4. 

And  no  licence  (hall  be  granted  to  any  perfon  net  li^ 
cenfed  the  year  preceding  (except  in  cities  or  towns  corpo* 
rate)  unlefs  he  produce  a  certificate  (C)  under  the  hands  of 
the  minifter  and  the  major  part  of  the  churchwardens  and 
overfeers,  or  elfe  of  three  or  four  reputable  and  fubftantial 
houlbolders  of  the  place,  fetting  forth  that  fiicb  perfon  is 
of  good  fame  and  of  fober  life  and  converfation ;  and  ic 
ihall  be  mentioned  in  fqch  licence  that  fuch  certificate  waa 
produced,  otherwife  the  licence  (ball  be  void.  %t  G.  2. 
r  31.  /.  2.  16. 

Except  in  cities  and  towns  corporate']  In  cities  and  towna 
corporate,  fuch  certificate  is  fuppofed  not  to  be  neceflary, 
\f^  rcafoQ  of  the  propin<juityof  the  perfons  to  be  liocnfed. 
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Unbfs  hf  fr^Jyce  c  certificnte  under  thg  hands  •f  ihi  mU 
mfiir  mid  major  part  %f  the  churchwardens  and  everfeers  ;  «r 
dfi  of  three  or  four  reputabii  and  fuhflanlial  houMden  of 
the  plate]  In  the  cafe  of  K  v.  Taung  and  Pitts.  £.  31  G.  2. 
The  court  faid,  that  a  certificate  being  figned  by  three  or 
four  reputable  and  fubftantial  hou(boldcr9«  without  the 
minifter  and  churchwardens,  bfc  was  fuffideat.  Burr. 
Mausf.  556. 

Neverthelefs,  ahho'  a  certificate  in  fach  places  is  not  Whetlm  ainB«-» 
rtquitite  by  this  aA,  yet  it  is  difcretionary  in  the  juRices  tfaamt  will  lie 
nihom  they  will  licence,  and  Oimandamus  in  fuch  cafe  will  j^j^'^ll^ 
sot  lie  to  compel  the  juftices  to  iiccnfe  any  perfon  ;  and  aUcowc, 
ooaconvidion  for  felling  without  licence,  the  want  of 
fiich  licence  can  only  come  in  queftion,  and  not  the  reafoa 
why  it  was  denied.     Strange  88 1. 

So  in  the  cafe  of  the  King  againft  ibe  jufiices  of  JVor^ 
tefier^  Af.  4  (?•  2.  a  mandamus  was  moved  for  to  be 
direSed  to  them,  to  grant  a  licence  to  a  vidualler  to 
fell  ale.  Affidavits  were  offered  to  be  produced,  of  the 
juftices  declaring  that  they  would  grant  no  licences,  to 
any  of  the  inhabitants  who  figned  a  petition  to  the  par- 
liament for  erefiiog  a  workhoufe  there  ;  and  that  the  per* 
fon,  on  whofe  behalf  the  motion  was  now  made,  had 
been  a  Tidualler  in  the  town  for  above  thirty«five  years. 
The  court  faid,  that  they  never  knew  a  motion  of  thlh 
fort  granted ;  but  if  there  was  fuch  a  grievance,  as  is 
mentioned,  another  fort  of  motion  would  be  more  proper* 
I  Barnardifi.  402* 

In  the  cafe  of  the  King  againft  Young  and  P!tts»    E.  31  whether  an  in. 
G.  2.  a  motion  was   made   for   an   information  agamft  fnrmatton  wilt 
thefetwo  juftices,  for  arbitrarily,  obftinateiy,  and  un-  *»e»  fo''«^-W 
icaronably  refuting  to  grant  a  licence  to  one  Henry  Day  ^^ 
to  keep  an  tnn  at  Everjley^  Wilts.     On  (hewing  caufe,  it 
waiinfifted,  that  the  legiflature  has  made  the  juftices  the 
fole  judges ;    as  being  fuch  who,   from  the  refidcnce  on 
the  fpot,  muft  bed  know  the  perfons  and  their  cbarac* 
ters,  and  the  circumftances  of  the  place.     And  the  legifla- 
ture has  even  excluded  the  juftices  of  other  divifions. 
And  the  jufticrs  thus  intrnfted  have  a  right  to  judge  for 
tbemfelves.     No  man  can  judjge  for  another.     And  this 
power  is  intrufted  to  them  by  the  conftitution,  by  the  le- 
giBature.     It  may  be  very  dangerous  to  them  to  be  obliged 
to  give  their  reafons  publickly ;    though  they  may  have 
very  fafficient  ones  to  fatisfy  their  own  minds,  and  to  di- 
reft  their  own  judgments.     And  if  they  are  thus  intrud- 
ed, why  are  they  liable  to  be  called  to  an  account  by  any 
6thcr  Jurifdiftiopy   unlefs  they  a^  faultily  and  wilfully 
*   .  '    vroogf 
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wrong  ?  Indeedt  if  ibey  do  wilfully  wroog  let  them  be 
puniihed  ;  but  where  they  ad  confctenuoufl/,  they  are 
not  accountable  to  any  body.  By  L.  MamfitU  Cb.  J. 
It  is  certain,  this  court  has  no  power  or  claim,,  to  review 
the  reafons  of  juftices  of  the  peace,  upon  which  they  form 
their  judgments  in  granting  licences,  by  way  of  appeal 
from  their  judgments,  or  overruling  the  diR:retion  in« 
trufted  to  them.  But  if  it  clearly  appears,  that  the  juf^ 
ikes  have  been  partially,  maUcioufly,  or  corruptly  in- 
fluenced in  the  exercife  of  this  difcretion,  and.  have  confe- 
quently  abufcd  the  truft  repofcd  in  them  ;  they  are  liable 
to  profecution  by  indiiSlment  or  information  ;  or  even 
poffibly  by  aflion,  if  the  malice  be  very  grof&  and  injurioug. 
If  their  judgment  is  wrong,  yet.  their  heart  and  intention 
pure,  God  forbid  that  they  Ihould  be  puniflied.  And  he 
declared  that  he  ibould  always  lean  towards  favouring 
them ;  unJefs,  partiality,  corruption,, or  malice  (hall  dearly 
appear.  And  having  gone  through  all  the  particulars 
both  of  the  charge  and  of'  the  defence,  he  concluded  with 
declaring  it  as  bis  opinion,  that  there  was  no  fufficient 
ground  for  a. criminal  charge  againft  ihefe  jiiftices*  AikI 
by  the  court  unanimoufly,  the  rule  was  difcharged  with 
Cofts.     BuxT.  Mansf.  556. 

A/.  32  6.  2.  K*  and  Aibay.  On  (hewing  cau(e  wby  a: 
yule  ^ould  not  be  made  abfolute,  foi  9a  intbrmaiioar 
sgain(l  a  juftice,  for.  a  mifdcmeanor  in  refufing.to  gram 
a  licence  to  one  fVancis iSirms  (who  bad  been  licenfed  for 
feveral  preceding  years}  to  fell  ale,  as  ufual ;  and  afterwards 
conviding  hioi,  without  any  previous  fummons,  for  having 
fold  it  without  a  licence :  it  appeared,  that  the  pretended 
grounds  upon  which  this  rule  had  be^n  applied  for 
and  obtaineci,  wt<«  either  falle  or  fallacious.  The  iirft 
was,  that. this  only  reafpn  why  the  licence  was  refuCed  bios 
was,  his  declining  to  pay  a  fum  of  money  (viz.  5I), 
which  was  claimed. of  him  upon  a  diftiniS  and  collateral 
aocouaf,  and  whicd  h^  <}enied  tp  be  duti  from  him ;  tbo 
payment  of  which  fum  of  money  was  (as  he  alledged) 
infifled  upon  by  the  juftice,  as  a  condition  precedent  to 
bit  granting  the  man  a  licence.  The  fecomi  pretended 
ground  of  the  motion  was,  that  the  juftice  had  convided 
him  of  the  oflFcnce,  without  any  rprevious  fiimmons.«;-^A9  ta 
the  firft :  The  court  were  unaninious,  that  the  allegatioa 
appeared  to  be  falfe  in  fa^ ;  but,  at  the  fame  time,  they 
declared  explicitly,  that  the  juftices  have  no  fort  of  author 
ricy,  10  annex  any  fuch  conditions  to  the  grant  of  thefia 
lioencesr  As  to  the  fecond  :  They  eftieeaied  it  to  be  fal« 
lacious,  as  the  fad  came  out  i^on  (jewing  caufe ;  for  the 
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Ifpan  was  aJSually  pferent  before  the  juftlcc  (who  had  fent 
for  htm),  and  was  fo  far  from  offering  at  making  any 
defence,  that  he  feem,ed  rather  to  apply  for  mercy  ;  declar- 
ing, however,  that  if  the  jufiice  did  convi£l  him,  he  would 
not  pay  the  penalty.  Thirdly,  the  court  obferved,  that 
the  roan  had  not  any  whiere  alledged,  that  he  was  innocent 
of  the  offence;  which  they  thought  it  incumbent  upon 
him  to  have  done,  to  entitle  himfclf  to  make  this  applica- 
tion againft  the  juftice. — And  the  rule  to  ihe^  caufe  was 
difcharged.     Burr,  Mansf,  653. 

£•  26.  3*  K.  V.  Williams  and  Davis*  An  information 
was  granted  againft  the  defendants,  asjuBicesof  the  peace 
for  the  borough  of  Penrjn^  for  refufing  to  grant  licences 
to  tbofe  alehoufekeepers  who  voted  againft  their  recom- 
mendation of  candidates  for  members  of  parliament  for 
that  borough.  It  appeared,  that  they  had  aSed  very 
grofsly  in  this  matter  ;  having  previoufly  threatened  to 
^uin  thefe  people,  by  not  granting  them  licences,  in  cale 
they  (hould  vote  againft  thofe  candidates  whofe  intereft 
thefe  jufi ices  themfelves  efpoufed  ;  and  afterwards  actually 
refofing  them  licences,  upon  this  account  only.  And 
L.  Mwspdi  declared,  that  the  court  granted  this  informa- 
tion againft  the  juftice8,^ot  for  the  mere  refufing  to  grant 
the  licences  (which  they  had  a  difcretion  to  grant  or  re* 
fafe,  as  they  (hould  fee  to  be  riaht  and  proper);  but  for 
the  corrupt  motive  of  fuch  re^fal,  for  their  oppreffive 
and  unjuft  refufing  to  grant  them,  becaufe  the  perfons 
applying  for  them  would  not  give  their  votes  for  members 
of  parliament  as  the  juftices  would  have  had  them.  Burr. 
Ahnsf.  1317. 

T.  5  G.  3.  Km  V.  Hann  and  Pria^  tuftices  of  the  peace 
for  the  borough  of  Corfe  CaftU.  On  (hewing  caufe  againft. 
an  information  which  had  been  prayed  for  againft  them, 
for  a  mifdemeanor  in  the  execution  of  their  office,  in  re- 
fufing to  grant  a  licence  to  fell  ale  to  one  Ingram,  an  inn- 
keeper in  that  borough,  merely  from  a  motive  of  refent* 
ment  againft  him,  for  having  efpoufed  an  oppofite  intereft 
in  the  eledion  for  members  of  that  borough ;  the  defence 
wii,  ihat  they  did  noi  act  from  any  refentment  or  cor* 
nips  motive,  but  folcly  becaufe  Ingram  was  an  improper 
peffon,  and  hid  kept  a  diforderiy  houfc,  and  continued 
Tfi  keep  11  after  full  noiice  to  iSie  contrary,  and  in  partr* 
cjlar,  that  he  encouraged  g.iming  and  cock-fighting  at 
bjs  houfc.  By  L.  Mamfiild  Ch.  J,  The  court  fliould 
nciff  interpofe  againft  magiRratcs,  urileffl  they  have  aflcd 
frwn  bid  motives  and  mdu fiii\  trpecially  in  fuch  a  cafe 
a^thtti  where  they  are  imrufted  with  an  abfolute  difcre- 
tion: 
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tion :  bur  for  tbat  very  reafoo,  this  is  the  firongcft  cali 
for  the  interpofition  of  the  court,  if  it  appears  that  tbey 
kave  a£ted  upon  corrupt  motives*  If  it  did  appear  clearly 
that  this  fomn  kept  a  diforderly  houfe,  it  would  be  a  jreafon 
againft  the  court's  interpofing  againft  the  juflttes.  But 
this  docs  not  clearly  appear.  And  upon  che  whole  he 
thought,  pn  a  full  diicudion  of  the  aflUavits,  thai  the. 
charge  upon  the  juftices  was  not  fatisfa&orily  anfwered  bj 
them.  And  be  declared  it  to  be  of  very  dangerous  con- 
fequence  to  permit  the  due  difcretion  of  the'juAices  to  be 
influenced  by  confiderations  of  thb  kind.  The  court 
■■  thought  it  a  proper  cafe  for  an  information)  and  nade  the 
rule  abfolute. 

After^Fards,  it/.  6  G»  3.  the  jufllces  confeffing  tbeot- 
lelves  guilty  of  the  information,  it  was  moved  for  a  rule 
to  difpenfe  with  their  perfonal  appearance,  on  the  under- 
taking of  their  clerk  in  court  to  anfwer  for  their  fines. 
But  the  court  upon  full  debate  were  unanimous  in  refufing 
the  motion.  The  general  doArine  laid  down  by  the  court 
was,  tbat  though  luch  a  motion  was  fub)c£l  to  tbe  difcre* 
tion  of  the  court,  either  to  grant  or  refufe  it,  where  it  was 
clear  and  certain  that  the  punifbment  would  not  be  ct»r* 
poral;  yet  it  ought  to  be  denied  in  every  cafe  w.^re  it 
was  either  probable  or  poilibie  tbat  the  punilhinent  would 
be  corpora}.  And  this,  for  the  example  fake  ;  as  tbe  no- 
toriety of  their  being  called  up  might  deter  others  from^ 
the  like  offences.  And  finally,  upon  their  appearance  ia 
court,  the  fentence  was,  that  they  Oiould  be  committed 
for  a  month,  fined  50 1  each,  and  imprifoned  till  the  fi(t% 
be  paid.     Burr.  Mans/.  1716,  1786. 

E,  27  G.  3.  K,  V.  Halland  and  F§r/ler.  An  information 
had  been  moved  for  againft  the  defendants,  who  wcrejuf- 
tices  for  Middle/ex^  for  improperly  granting  an  ale  licence 
to  one  Harrifony  who  had  been  refuled  one  by  the  juflices, 
at  their  laft  general  meeting,  on  account  of  mi(behaviour. 
It  appeared  that  the  defendant  FBrJlrr  had  been  prefent  at 
that  general  meeting,  at  the  time  when  the  licence  was 
refufcd;  but  he  had  afterwards  told  the  other  de&odaiK 
Holtnndy  who  was  not  piefent  at  the  general  meetings 
that  the  only  reafon  why  a  licence  bad  not  bescn  granted 
then,  was,  that  they  might  have  an  opportunity  ofeii'^ 
quiring  into  the  charaf^er  of  Havfifon^  and  had  accord- 
ingly prtvailtd  upon  Halland^  at  a  private  meeting  held  by 
thofe  two  orily,  to  join  in  granting  a  licence.— The  £$ttri 
were  clearly  of  opinion,  that  an  information  (bo\ild  be 
granted  againft  a  juftice,  as  well  for  granting  a  licence 
improperly,  as  for  refufing  one  in  the  fame  manner.  That 


it  hid  already  been  <lone  in  the  cafe  of  JT.  v.  Pikwtodi 
and  iodecd  the  mtfchief  of  granting  a  licence  impro- 
perly, was  infinitely  greater  than  that  of  refufing  one  i 
for  in  the  former  cafe  it  might  be  produdive  of  injury  to 
the  whole  community,  while  in  the  latter  the  grievance 
was  felt  only  by  the  individual.  That  the  only  ground  of 
thcie  applicationa  was  the  improper  condud  of  the  nia* 
g'Jrates*  But  as  it  appeared  in  this  cafe  that  H^Uand^ 
tho'  not  altogether  blamelefs,  had  been  deceived  by  Forfttr^ 
they  difcharged  the  rule  as  to  the  former,  upon  his  paying 
thecofts  of  the  application  as  agaitift  himfelf ;  and  as  to 
fvffitTy  ihey  granted  the  information,  Durnf.  and  Eaji^ 
1V.692. 

By  the  z6  G.  2.  €.  13.      No  jufttce  of  the   peace,  Whit]«iKiet 
beii^  a  oommoo  brewer  of  ale  or  beer,  innkeeper,  or  dif-  ^  pK^^Hbue^ 
Hller,  or  a  felJcr  of  or  dealer  in  ale  or  fpirituous  liquors,  [jj^^^*""*** 
or  iQtercfted  in  any  of  the  faid  trades,  or  being  a  viduailer 
or  maltfter,  (ball  be  capable,  or  have  (any  power  to  grant 
liceoces  for  felling  ale  or  beer  or  any  other  liquors,  but 
the  (aiDc  (hall  be  void.    /.  1 1. 

And  all  mayors,  town  clerks,  and  other  perfons  whom  Umf* 
k  may  concern  (bail  make  out  ale  licences  (D)  duly 
damped,  before  the  recognisance  be  rakm ;  on  pain  oif 
10 1,  half  to  the  king,  and  half  to  the  profecutor,  with 
cofts.  6G.  c.  %u  f.  56.  I  Am.  flat.  a«  <•  22.  /  6. 
Which  ftamp  duty  by  9  Arm.  .  ^,  /•  i.  £,  t.  d. 
f.  23.  fliall  be  — —  010 

And  more  by  29  G.  2.  r.  1 2«  100 

Ditto  24  (?.  3.  c.  30.  o  I0    6 
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And  if  any  perfon  (hall  write  any  licence  without  fuch 
ilaoip,  he  (hall  forfeit  10 1  with  cofts,  to  be  recovered  as> 
fiacnp  penalties  ;  and  the  licence  (hall  not  be  available  till 
the  duty  (hall  be  paid,  and  alfo  a  penally  of  5  1.  29  G.  2. 
«.  12.  /  20. 

And  the  juffices  clerk  (hall  have  2,s  6d,  and  no  more,  juaketcfeifct 
for  fuch  licence.  96*.  2.  c,  23. /•  14.     %J^G.  z.  c,  40.  tU. 
/  23,  29. 

And  to  prevent  frauds  therein,  every  vidualier  or  ah*  Licence  to  bv 
houfekeeper  (hall,  on  demand  by  any  officer  of  the  ftamp  produced  to  th« 
dttiics,  produce  his  licence,  and  permit  him  at  his  own  ^p'*dt!iic^* 
expcnce  to  have  a  copy  thereof;  on  pain  of  4O8.     5  (r.  3. 

U  46.  /•  20« 

And  every  clerk  of  the  peace,  town  clerk,  common  a  lift  ©file- 

eterk^  or  perfon  afling  as  fuch,  (hall  on  deinand  by  any  houfeitrcperff# 

officer  pf  the  ftamp  duties,  or  within  three  days  next  after,  t^eoffiMrtof* 

^ctiver  to  fuch  officer,  a  true  lift  of  the  names  and  places  the^ftamp*dg. 

of    ucf. 
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tof  abode  of  all  the  v  id u alters,  alehoufekeepers,  and  offlter 
perfons  then  iicenfcd  to  ftll  ale  or  beer,  or  other  excife- 
able  ]i^uors,  by  retail,  within  the  refpeflive  diftri£ls$  and 
on  dehvery  thereof,  futh  officer  (hall  pay  to  bim  after  this 
rate  of  one  farthing  for  eVery  licenfed  perfon  inferted  in 
the  lift :  And  if  he  fhati  refufe  or  neglcd  to  deliver  ftsch 
lift,  or  not  infert  tbferetn  a  full  and  true  account}  he  (hail 
forfeit  5 1.  /  2r. 

But  no  litrence  fhall  in  title  any  perfon  to  keep  an 
alchoufe  in  any  other  plate  than  that  in  which  it  was 
firft  kept  by  virtue  of  fuch  licence ;  and  fuch  licence  with 
regard  to  all  other  places  (hall  be  void.     26  Geo.  a.  r.  314. 

And  all  licttices  granted  at  the  general  licenfing  day  (hall 
be  made  for  one  year  only,  to  commence  on  the  29th  dajr 
of  SipUmher.    /  4. 

And  by  31  G.  3.  c.  59.  fo  much  of  the  faid  a£k  o^ 
16  Ged.  2.  r.  31.  ,and  of  the  29  Geo.  2.  c.  12.  as  relates 
to  any  licenfed  perfon  dying  or  removing ;  or  to  the  em-, 
powering  his  executors,  adminiftrators,  or  affigns,  or  the; 
occupier  of  fuch  licenfed  houfe,  to  continue  during  the 
rcfidue  of  (he  term  without  any  new  licence  or  certifi- 
cate) are  repealed.  And  after  31ft  Juij^  1792»  >f  ^JT 
(uch  licenfed  petr6n  (halt  die  before  the  expiration  of  bis 
Hc^ence  i  or  if  'he,  or  his  executors,  admmiftrators,  or 
affign%  (hall  remove  from  fuch  licenfed  boufe,  and  (hsul 
p^gn  fuch  licence ;  cr  in  cafe  any  fuch  houfe  Jball  ^z- 
come  empty  cr  unouupUd^  (he  late  occupier  whereof  was. 
duly  licenfed  th^  year  preceding  \  then  (except  as  herein 
i#  ctherwife  ptovidVd)  two  juftices,  at  a  petty  feffions 
bolJen  in  and  for  the  divifiOn  where  fuch  houfe  is  (ituate«- 
may  grant  a  licence  to  th6  executors,  adminittrators,  or 
affigns  of  the  perfon  fo  dying,  who  (ball  be  poflefled 
of  fuch  houfe^  or  to  any  new  tenant  or  occupier,  upoa 
fuch  removal,  or  (he  houfe  becoming  empty  or  unoocii- 
]pied  as  aforef^id;  to  open,  o^  continue  open  fuch  houfe 
ss  an  alehoufe  xmtil  the  next  genefal  liccnliog  dajr,  fo  st 
fuch  licence  bo  (tamped  as  before  direded.  Or  the  faid 
jullites,  in  their  difcretion,  may  allow  fuch  executora  or 
adminiftratoTS,  or  other  perfons  aforefaid,  poflefled  of  any 
fuch  licence^  to  continue  open  fuch  houfe  for  the  pur- 
pofe  aforefaid,  uAder  and  by  virtue  of  fuch  licence,  iintii 
the  expiration  thereof;  ^^ry  fuch  executor,  admiiu* 
ftrator,  or  affign,  and  every  fuch  tenant  or  occupier  re- 
fpeAivdy,  obtaining  within  thirty  days  after  fuch  dteA 
or  removal,  ot  cnccrmg  upon  the  pofleffion  of  fuch  hoa(e^ 
•Ad  producing  tailHr  &id  jufticei  fuch  certificate^  and  oi- 

taiog 


tering  per(bnally  info  fuch  fccognizance,  w>th  fuch  Cure- 
ties  as  IS  dire£led  by  the  faid  ad  of  26  G.  2.  Which 
certificate  and  recognizance,  with  the  condition  thereof, 
arteded  by  fifch  juflices,  (hall  forthwriih,  or  at  the  next 
feffions  at  fartheft  after  granting;  fuch  licence,  be  fcnt  to 
the  clerk  of  the  peace^  to  be  filed  amongft  the  records  of 
tbe  feifions.    /•  I. 

Sball become  empty  or  unoccupied']  That  h,  as  it  feemeth, 
by  the  removal  of  the  former  tenant ;  for  in  many  places 
the  tenants  change  their  habitations,  not  in  September 
when  the  licence  is  required  to  be  granrrd,  but  at  fomc 
future  time,  as  at  May-day^  or  irhitfunticie.  In  thrscafc, 
fvbere  the  tenant,  intending  to  remove,  hath  not  taken 
out  a  licence  for  that  year,  his  fucceffor  may  obtain  a  li- 
cence until  the  next  gencrailicenfir.g  day  by  applying  to 
two  juftices  at  a  petty  feflions,  and  making  it  appear  to 
them  by  certificate  that  he  is  a  pcrfon  fit  to  receive  a  li- 
cence, and  alfo  making  it  appear  that  the  houfe  is  proper 
to  be  licenfed,  whereof  the  proof  muft  be  by  its  having 
been  licenfed  the  year  next  before. 

But  nothing  in  this  aft   (hall  extend  to  the  granting  Not  to  evteai 
any  new  licence  to  any  houfe,  the  occupier  whereof  was  \^^^f^^^^ 
not  duly  licenfed   the   year  preceding.     Nor  to  alier  the  pj^^eding,  ncT* 
lime  of  granting  licences.     Nor  to  oblige  pcrfons  not  li-  t»  alter  the  tirnc 
crnfed  the  year  preccdinrg  to  produce  certificates  in  tbe  <»^  S'^^^^^ng  U- 
city  of  London,     3a  G.  3.  c  59.  /  4,  5. 

And  every  perfon  entcrirg  into  any  fuch  licenfed  houfe,  Penalty, 
who  (hall  fell  beer,  ale,  or  other  excifeable  liquors,  un- 
lefs  author ifed  by  the  jufiices  at  the  petty  fclTioas  next 
enfuing  after  the  expiration  of  fuch  thirty  days  in  manner 
aforefaid  ;  (hall  be  liable  to  all  the  penalties,  puniih- 
meats^  and  forfeitures,  of  perfons  felling  ale  without  li- 
cence.   /  6.  ' 

But  every  perfon  who  (hall  have  obtained  fuch  certifi-  Perfons  obtam. 
cate  as  aforefaid,  (hall  be  indemnified  for  felling  beer,  ale,  «ng  fuch  ceniA- 
or  other  excifeable  liquors,  till  after  fuch  petty  feflions  (hall  fiVd  tin  the °*' 
have  been  held.    /.  7.  petty  feiiioaf. 

And  the  clerk  of  the  peace,  upon  the  continuance  of,  Recoratobt 
or  granting  a  new  licence  as  aforefaid,  (hall  record  the  "**^* 
'uHi^,  iof  which  he  fhail  be  paid  i  s.    /  8. 

And  within  MidJhfex  an/1  Surry^  the  juftices  at  the  ge-  lA'\^iAtk%mA 
ueral  liccnfing  meetings  (ball  appoint  not  lefsthan  fix,  nor  ^"'T* 
&»ofe  than  eight  fpecial   days  of  meeting  yearly,  at  diffe- 
'ent  equal  periods,  ^^  near  as  may  be  next  enfuing  fuch 
I?neri1  meeting;  and  (hill  caufe  due  notice  to  be  given 
of  the  times  and  places  of  fuch  fpecial  meetings';  at  which 
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flifcitiogs  two  jofticcs  of  cbe  divifioo  may  atUki  td  dH 
executors^  adminiftrators,  or  aifigns  of  fu^b  Ticenfod  pei«> 
foDS,  or  the  perfon  coming  ioto  amy  boufe  which  hub  bet* 
come  empty  or  unoccupied  as  aforefaid  j  a  licence  to  fuck 
new  tenant  or  occupier  (on  bis  producing  a  conificacc* 
and  entering  into  a  recognisance  as  aforefaid)'}  of  id  tbdr 
difcrecion  may  allow  a  continuance  of  any  licence  befofe 

?;ranted  in  manner  aforefaid^  until  the  next  general  licciif* 
ng  day.  /  a,  3.  . 
#^rfeoillceiifed  ^q  perfon  fbalj  retail  any  dUiillcd  fpirituousMiqutfrsy  or 
tidk^Sa  li.  ^''^^E  waters,  without  a  licence  from  the  officers  of  c«^ 
ieoftd  (0  kU  cife,  taken  out  ten  days  before  he  (ball  begin*  And  fitch 
tic.  perfon  flball  be  firft  licenfed  to  fell  aleor  (pirituouslk|tioff« 

by  tWo  juRices  of  the  peac^.  2  G.  2.  £•  a8«  f  ii.  9^«  a. 
r.  23.  /  14.  16  G.  2.  £.  8.  /.  6,  11.    24.  (j.  2.  r.  40.yi  9. 
'     ^g  &.  2.  ^.  12.  /  22. 

[Note,  here  is  a  ^(9«j/^  licerice  required  for  retailiiigcrf 
fpirituous  liquors  i  firft,  a  licence  from  ih^  juflices  lo  Ml 
ale  or/piriiufus  liquors ;  and  then  a  licence  by  thd  officcri 
6f  excife  to  fell  fpirituous  liquors.  And  therefore  the  ale 
licence  ougjht  to  run  fo  as  to  include  fpirituous .  liquors, 
or  elfe  the  law  fhould  be  altered  in  this  particular.  The 
printed  aleboufe  licences  from  the  ftam|>  office  endeavour 
to  prefervi^  the  jurifdidions  diftin^,  by  e^iccfiing  thefe- 
'  veral  kinds  of  fpiritaous  Ijquors  by  nan^icj  out  of  the  li* 
cence  by  the  juftices.  But  this  is  againft  the  ftatutes  ;  iter 
was  it  intended  perhaps  by  the  legifiature,  that  tbe  officer^ 
of  excife  fbould.  have  thd  fole  jurifdi£tion  in  this  mattcx* 
but  rather  that  tht  primary  judgment  concerdng  the  fiune 
ihould  be  rtfcrred  to  the  juftices.} 

Which  licence  for  retailinfi;  fpiritaous  liquors  is  treated 
of  at  large  un'der  titi?  (fltCIU,  Spintu$ks  Lifk$ru 
Wine  Licence.     See  (£fitittt  If^ine. 
Licence  for  Made  Wines.    See  C^sCfCe,  SwitUi 

III.  Selling  ale  without  a  licence. 

tftma  peailtiei      %  35  G.  3.  r.  1 13.  fo  much  of  5  G.  3.  f .  46-  as  relates^o 

N^cd.  the  penalties  for  felling  ale  without  licence  is  repealed^  and 

.        other  penalties  are  inflided  in  lieu  thereof,  as  follows:  After 

bSud!  '^^  2^^^  ^^P^'  '79S»  ^^^/y  P^' '^"  ^^^  ^**^  fell^.or  fuflfer  to 

be  fold,  a!e  or  beer,  or  any  other  excifeable  liquors,  by  retail^ 
without  being  duly  licenf<d,  and  ihall  be  coRvi£tcd  thereof^ 
(ball  forfeit  aol.  and  alfo  the  cofts  and  expences  atteodiog 
the  convit^lon;  and  for  a  fecond  offence  (hall  moreover 
be  rendered  incapable  of  being  afcerWards  licenfed  to  keep 
-  *     "     II         *  *    *'       '   aat 


itt  dehoofey  or  to  fell  ulcy  beer,  or  other  excifeable  U« 
qoors,  by  retail.    /  i. 

And  onejuftice  may  hear  and  determine  the  fame  in  t  Penaltiabowt* 
fammafy  way,  who,  upon  information  (E)  exhibited,  or  be  recovered  m4 
complaint  made  to  htm,  may  fummon  (G)  the  party  ac*  W^*^« 
cufed,  and  alfo  the  witnefTes  on  either  fide  ;  and  upon  ap- 
pearance, or  contempt  by  not  appearing,  (hall  proceed  to 
hoi  the  matter,  and  examine  the  witnefles  on  oath,  and 
to  give  judgment  therein  ;  and  upon  confeffion,  or  oath  of 
one  witnefs,  may  convifi  (H)  the  party  accufed,  and  if  he 
be  then  prefent,  (or  if  abfent,)  within  three  days  after  no- 
tice {1}  either  perfonally,  or  left  for  him  at  the  place  where 
die  c^nce  was  committed,  fliall  not  pay  the  faid  penalty^ 
tog^ber  with  the  coftt,  to  be  afcertained  by  fuch  juftice; 
the  faoie  (hall  be  levied  by  djflrefs  (K)  of  the  ^oods  and 
chajtels  of  fuch  offender  whereToever  found  within  the  ju<* 
fifiJidion  of  fuch  juftice,  or  in  any  entered  place  of  fuch 
offender,  in  the  like  manner  as  direded  by  27  G.  2»  e.  20. 
&  33  G*  3-  c.  55.  (a)  as  far  as  the  fame  relate  to  executing 
warrants  of  diftiefs,  as  fully  as  if  the  powers  in  the  faid  ads 
bad  been  repeated  herein  :  and  (hall  be  applied  half  to  the 
informer  and  half  to  the  poor,  in  fuch  manner  as  fuch  juf« 
tice  (hall  dired  ^  and  if  a  return  (hall  be  made  that  fufficient 
diftrefs  cannot  be  found  whereon  to  levy  fuch  penalty  and 
cofla,  any  juftice  of  the  county  or  place  where  fuch  onence 
was  committed,  upon  producing  to  him  fuch  warrant  and 
return,  or  (if  fuch  juftce  (ball  brof  any  other  county  or 
place,  then  upon  oach  made  of  the  hand  writing  of  the  juf- 
tice granting  fuch  warrant,  and  of  the  truth  of  fQch  return) 
may  commit   (L)   fuch  oftender  to  the  common  gaol  or 
other  prifon  within  his  jurifdidion,for  any  term  not  exceed- 
ing fix  nor  lefs  than  three  calendar  months,  unlefs  fuch  pe* 
nalty  and  co(^s  be  fooner  paid*    /  2'  5* 

Provided,  chat  on  the  rcqueft  of  the  ovvner,  fuch  diftrefs  O'lArefii  mai  b« 
may  be  fold  within  the  four  days  allowed  by  the  faid  a^  of  ^^^  •'*^*°  ^*"'* 

27G.3./.3.  ^  d.,..o«re,ac(U 

And  there  (hall  be  atlowed  to  the  ofRcer  executing  fuch  Al1o«ranceio 
warrant  of  diltrefs,  for  the  fafc  keeping  of  the  goods  dif-  f^'^'J^^^^ 
trained,  any  lum  not  exceedmg  5  s^  fir  day,  and  for  every 
alEftant  not  exceeding  2  s.  pir  day  for  each,  as  fuch  juftice 
(bali  dired,  on  proof  on  oath  that  there  was  fufficient  caufe 
for  calling  in  fuch  afliftance.    /  4. 

And  whereas  many  perfoos  carry  on  the  trade  of  ale*  wbtt  (h%\\  U 
boufc  keepers  atid  vi^ftuallcra,  and  retailera  of  beer  and  decme4lts»ln«- 
ak,  without  licence,  and  make  entry  of  places  for  keeping  ^^^J^^^ 

{n)  See  27  G.  2.  r.  20.   and  33  G,  3.  r.  55,  poll,  title 
t^rt/i  by  'utarrant  of  juftim  ^f  feaa. 
Vot.  I.  D  cho 
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•Ac  fame,  by  feigned *nt>ne§,  and  fuch  bcaran^  aTe  U  ft*- 
quently  retailed  in  houfes  and  phces  detached  from  their 
placeof  rtfidencc^  whereby  the  taw  hath  been  evaded  ;  it 
is  enad^fd,  that  wherie  any  fmnnions  (hall  be  iflued,  for  aity 
perfon  to  appear  to  anfwer  tO  any  complaint  fdr  felling  by 
retail  any  beer,  ale,  or  other  excifeable  liqtior,  without  If^ 
cence,  the  diredion  of  fuch  fuoimons  to  fuch  perfoh  by  the 
name  he  made  fuch  er)try,  or  is  ufually  known,  whether 
the  fame  be  his  real  name  or  not,  and  leaving  fuch  fum- 
Riohs'at  fuch  hoafe  or  place  where  fuch  offence  was  cotrr- 
mitred,  and  affixing;  a  copy  thereof  on  the  door  or  other 
confpicucus  pan  on  the  outfide  thereof,  (the  fame  being 
proved  on  the  oath  of  the  perfon  who  ferved  or  afHxed  op- 
fuch  ftimmons,)  (hall  be  deemed  a  fufficient  notice  or  fum- 
mons  to  all  intents  and  purpofes.    /.  6. 

And  every  alehoufc- keeper,  vi<^ualler,  or  rc^tailcr  of  beer 
or  ale,  who  (ball  have,  or  receive  into  his  cuflody  or  power^ 
any  beer  or  ale  to  fell  by  retail,  (hall,  three  days  at  Icaft  before 
he  begin  to  fell  or  difpofe  thereof,  m^ke  entry  in  writing 
at  the  next  cxcife  office,  of  every  houfe,  out-houfe,  cellar, 
vault,  room,  ftotehoufe,  or  other  place  to  be  ufed  for  keep* 
ing  or  Telling  the  fame;  which  faid  entry  fcalj  fet  forth 
his  trii^  nime,  and  whether  he  be  a n^alehoufd- keeper, 
Yi6^tialler,  or  retailer ;'  a^d  fuch  perfon  (ball  be  deemed  the 
occupier  and  proprietor  t)f  every  fuch  place,  fo  long  as  fuch 
entry  (hall  remain  in  force  ;  on  pain  of  forfeiting  50I.  robe 
recovered,  levied,  mitigiit^d  and  diftributed  as  by  the  laws 
of  cxtrife ;  and  every  fuch  ftorehoufe,  cellar,  room,  or  place 
(b  ufed  without  beipg  fo  entered,  (hall  be  deemed  private 
and  concealed  places,  within  the  meaning  of  this  and  every 
other  a6^.    /  7. 

And  all  excifeAble  liquors  and  other  ^oods  and  chattels 
found  in  any  houfe  or  place  where  any  fuch  oSence  (half 
have  been  commiited,  or  in  any  pUce  belonging  thereto 
or  occupied  therewith, or  which  hath  been  knitted  as  afore* 
faid,  by  whom,  or  by  what  title  foever  fuc^  goods  fiiall^ 
be  claimed,  ihallbe  liable  to  fuch  diftrefs  in  lilce  manner 
as  if  fuch  offender  had  beei)  the  real  owner.    /  8. 

And  evtry  perfon  who  (hall  make  fuch  entry  as  afore* 
faid,  (ba)l  be  deemed  a  feller  by  retail ;  and  any  juftice  may 
fummon  before  him,  or  before  any  other  juHice,  any  entry 
keeper,  gauger,  or  other  cxcife  officer}  having  the  cuflody 
of  entries,  who  (^all,  when  required,  produce  every  entry 
made  within  his  divifion^  and'^alfo  hfs  (lock  book  and 
other  account  of  furvey,  and  any  fuch  juftice  may  ex* 
xmine  QiLPath.  apjLfach  nffirrr  refpe^Siag  fuch  entry,  or-re- 
fpeding  tbe  ftock  of  any  fuch  perfon ;  and  if  it  (hdll  appear 
that  any  perfoo  faaib  m^e  CQtry  ac  afordaid>  oris  fufv^ed 
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as  an  akhoufe^keeper,  vii9ua}]er,  or  refailer,  and  his  nr^t 
receivedi  or  is  not  entitled  to  the  abatement  allowed  to 
commoo  brewers,  then  fuch  juflice  niny  fummon  Tuch  m^  ret: Pen  to 
perfon  to  produce  his  licence  to  ft!I  beer  and  ale,  and  proJuce iiccncet* 
if  he  (hall  not  at  the  return  of  fuch  rummcns  appear,  or 
appearing  (hall  not  produce  his  licence,  fuch  juliice  (on 
proof  of  due  fervice  of  fuch  fummons  if  fuch  perfon  (hall 
not  appear)  may  adjudge  him  guilty  of  felling  beer  or  ale 
by  retail  without  licence.    /  9. 

.  And  if  any  perfon  ihall  be  fummoned  as  a  witnefs,  and  wltnefTei  not 
(hall  negle^  or  refufe  to  appear  at  the  time  and  place  ap-  •PP«5i'''ng  for^ 
pointed,  without  a  reafonable  excufe  (to  be  allowed  b^  fuch  *'^'  '^  ' 
juflice,)  or  appearing  (hall  refufe  to  be  examined  on  oath 
and  give  evidence,  he  ihall  forfeit  10).  10  be  levied  by  dif- 
trefs,  to  be  applied  to  the  poor  where  fuch  offence  was 
comuiittcd  in  fuch  manner  as  fuch  juftice  ihall  dired ;  and 
for  want  of  fufficient  diftrefs,  fuch  offender  ihall  be  com- 
mitted Co  the  commoo  gaol  or  other  prifon,  for  any  term 
not  exceeding  fix  calendar  months,  unlefs  fuch  penalty 
fluU  be  Iboner  paid.   /  io«  '       ^ 

And  if  any  perfon,  after  fervice  of  any  fummons  to  appear  coodf  eo»vfyc4 
to  aay  charge  of  felling  ale  or  beer,  or  other  excifeable  li-  •^ay  may  be  di- 
quors,  without  a  licence,  ihall  convey  away  any  goods  or  ^"j"*^  Ther*^ 
chattels  herein  before  made  liable  to  didrefs,  from  the  houfe  evu  fouad. 
or  place  wherein  fuch'ofFenee  (hall  have  been  committed, 
or  belonging  thereto  or  occupied  therewith,  or  which  hath 
been  entered  as  aforefaid  ;  it  ihall  be  lawful  for  the  officer 
to  whom  fuch  warrant  is  dire^ed,  or  other  perfon  adling 
in  his  aid,  within  30  days  after  fuch  conveying  away,  co 
fe/zcthc  fame  wherever  they  may  be  found,  and  difpofe  of 
ibem  in  fuch  manner  as  if  ibcy  had  been  dirtrained  on  the 
prfmifcs.     And   if  carried  out  of  the  jurifdidtion  of  fuch  Warrants  may 
jjtficc,  any  jxi^ke  of  the  county,  ciry,  liberty,  or  place  bcin<ioifcd» 
inio  which  the  fsmc  ihall  be  fo  conveyed,  is  required,  on 
proof  on  oath  of  the  hand-writing  of  fuch  juftlce  originally 
^znmg  fuch  warrant,  to  indorfe  his   name  on  the   back 
hereof,  which  Giall  be  fufficient  authority  to  the  perfon 
^  brioging  fuch  w:2.rraat,  and  co  all  other  perfons  to  whom 
the  fame  was  originally  direded,  to  execute  the  fame,  and 
to  proceed  in  fuch  manner  as- if  fuch  goods  had  been  feized 
within  the  jurifdi£lion  of  the  juftice  who  figned  the  bri- 
ginil  warrant.    /  li. 

And  if  any  perfon  ihall  think  himfelf  aggrieved  by  the  AppetL 
juf^grocnt  of  fuch  ju({ice,  he  may  appeal  againft  any  fuch 
tnnvitlion  to  the  next  feffions,  (and  fuch  jullicc  rtiall  make 
Known  the  fame  to  fuch  perfon  at  the  time  of  fuch  convic- 
^'^"Ouniefs  fuch  fei&ons  be  holden  within  itx  days  next 
alui  fuch  convi^lion,  and  in  fuch  cafe  10  the  next  (iibfe- 
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quent  reilions  and  not  afterwards,  fuch  perfon,  at  the  time 
of  fuch  convidion,  giving  to  fuch  juflice  notice  in  writing 
of  his  intention  to  appeal,  and  alfo  giving  fecurity,  to  the 
fatisfadion  of  fuch  juftice,  for  the  payment  of  the  penalty 
and  coils  in  cafe  fuch  judgment  be  affirmed ;  and  alfo  fur- 
ther entering  into  a  recognizance  at  the  time  of  fuch  notice,' 
with  fufficient  Aireties,  to  try  the  appeal,  abide  the  judg- 
ment, and  pay  fuch  cofts  at  fhall  be  awarded  at  fuch  feffions. 
And  the  judgment  of  fuch  fcffions  (ball  be  final  and  con* 
.dufive  to  all  intents  and  purpofes  whatfoever;  and  if  Tuch 
ifeiSpns  ihall  adjudge  fuch  appeal  to  be  frivolous  or  vexa- 
tious, they  may  give  cofts  to  the  party  aggrieved  by  fuch 
appeal,  not  exceeding  5I.  in  the  whole.   /  12. , 

And  the  convidioo  ihall  be  in  the  form  or  to  the  effe^ 
exprefled  in  26  G.  2*  r.  31.  mutatit  mutandis  as  the  cafe 
may  be,  and  fiiall  be  good  without  ftating  the  cafe,  or 
fa£ls  or  evidence,  in  any  n  ore  particular  manner  (H),  and 
(hall  be  certified  to  the  next  feffions  to  be  filed  among  the 
records,    yi  13. 

Provided,  that  where  it  ihall  be  proved  to  the  fatisfafiton  ^ 
of  fuch  juilice,  that  fuch  offender  hath  not  been  before  con- 
vidled  of  any  offence  againft  this  ad,  fuch  juflice  may  mi- 
tigate any  penalty  hereby  impofed,  10  cafe  of  fuch  firft 
offence,  but  not  01  her  wife,  and  hot  to  lefs  than  xol.  f.  14. 
And  any  inhabitant  of  any  pariih,  townihip,  or  place  in 
which  any  fuch  offence  iball  be  committed,  (hall  be  deemed 
a  competent  witneih  notwithftanding.    f.  i5« 
Provided  always,  that  all  penalties  within  this  a£l,  (hall 
Wis  6moDthi.  ^  fy^j  f^^  ^^^  determined  within  fix  months  after  the  of- 
fence is  committed,    /f  16; 

Alfo  where  any  juftice  (ball  fufpeA  that  any  perfon  (ells 
without  licence,  he  may  call  fuch  perfon  before  him,  and 
.  alfo  any  excife  officer  or  eauger  to  produce  his  flock  book 
or  other  account  of  the  charge  or  furvcy  of  fuch  fufpefied 
perfon,  and  may  examine  fuch  officer  on  oath  in  what 
manner  he  charges  fuch  perfon,  and  how  fuch  perfon  p  tys 
the  duties^  and  if  it  (hall  appear  by  fuch  fiock  book  or 
account,  or  oath  of  the  officer,  that  fuch  perfon  is  furveyed 
as  a  vidlualler  or  retailer,  and  is  charged  with  the  fame 
dutj^»<hat  vidualters  and  retajlers  are  charged  with  and 
^y  for  any  the  liquors  aforefaid,  and  is  not  inticlcd  to  the 
allowance  or  abatement  given  to  common  brewers,  be  (hall 
be  .deemed  an  alehoidieiceeper,  vidualler,  retailer,  or  feller 
hereof.     2f>Mn.  2.  r.  31.  /  9. 

The  cij^ufe  excepting  j|biVi,  in  the  ieveral  ads,  is  from 

the  n^ieffity  of  the  thing,  refpeAing  the  accommodation 

.^0f  fcrfans  rtfofting  tHkher.    But  thofe  who  (hall  brew 

fuoli 


FcAahitt  ntf 
be  mirigatt^  for 
ihtfrfi  offence. 


Inhabitanta  may 
IttwitAcilci. 


Profecu*ioM  to 


FeribfisCofpeA- 
od  of  feU'iog 
ale  without  a 
lictnee* 


Sdiifli^drt. 


3l!e|jOttftjBf.  37 

Tuch  alf  or  beer^  to  be  fold  by  them  in  fairt ,  muft  take 
care  to  give  notice  to  the  gaugen,  chat  the  fame  may  be 
furveyed  ;  for  tho*  they  are  exempted  from  talcing  licence, 
yet  they  muft  neverthelefa  pay  the  duties  of  excife.  And 
Ibis  indulgence  feemeth  to  be  incended  only  in  the  place, 
where  the  common  fair  is  held )  and  not  in  any  private 
houfe,  which  may  be  within  the  limita  of  the  town  where 
fuch  bir  (hail  be  kept,  efpecially  wherein  there  are  licenfed 
alehouies  fuflkient. 

And  by  35  G.  3.  c.  1 13.  Nothing  therein  (ball  extend 
to  prohibit  any  perfon  from  felling  ale  or  beer  in  booths  or 
other  plaaes  at  the  time  and  place  of  holding  any  lawful 
and  accuRomed  fair,  in  like  manner  as  ibey  were  before 
authorized  to  do,    /  17.  x        ' 

BY  the  ftafute  of  the  4  7.  ^.  4.  If  any  perfon  (hall  fell 
or  deliver  any  beer  or  ale,  to  any  perfon  that  (hall  then 
fell  beer  or  ale  as  a  common  tipler  or  alehoufekeeper,  the 
fame  perfon  not  having  licence  to  fell  ale  or  beer  (except  ^ 
it  be  for  the  ufe  of  his  houfhold  only)  i  he  (hall  forfeit  for 
every  barrel  6s«  8  d*  and  fo  proportionably  for  other  quan- 
tities i  half  to  the  poor,  and  half  to  him  that  (hall  fue  in 
fcffions,  by  action  of  debt,  information,  indidment,  or 
prefentment. 

IK   Recogmzance,  and  faxfeliurc  ibireof. 

On  granting  licences  for  keeping  any  common  ale*  RMngoitaact. 
boufe  or  tippling  houfe,  the  perfons  licenfed  (hall  enter  into 
a  recognizance  in.jol.  \«ith  two  fureiies  in  5 1,  each,  or 
one  furety  in  10  L  (E)  as  well  againft  the  uiing  of  unlaw- 
ful games  as  affo  for  the  uftng  and  rhaintenance  of  good 
order  and  rule  to  be  had  and  ufed  within  the  fame,  as  by 
their  difcretion  (hall  be  thought  neccflary  andconvenicnt^ 
and  if  fuch  perfon  (ball  be  hindred  thro*  (icknefs  or  infir* 
mitj,  or  other  reafonable  caufe  to  be  allowed  by  the  juf- 
tices,  to  attend  in  perfon,  they  may  grant  the  licence,  on 
two  fureiies  entering  into  fuch  recognizance  in  10  K  each* 
S^hEd.b.  c.is^  /.  I.     2tG.  a.  r.  31.  f.  i. 

A  ty  thiir  diftrethn  Jhall  b«  thought  ntctjfary  and  (onvi' 
mnt]  Mr.  Dalton  obferves  upon  the(e  words  in  the  ftatute 
of  5  &r  6  Ed.  6.  that  the  matter  pf  the  condition  of  the  re- 
cognizance is  by  the  ftatute  partly  rekrrcd  to  the  difcntion 
•f  tbt  juftiiis.  And  he  fays,  in  fome  (hires  the  jufiices  have 
agreed  upon  certain  articles  framed  by  their  difcretion,  and 
generally  to  be  propounded  if^  all  common  ale  felleni 
taking  dieif  bond  for  performance  of  |he  fame :  a  copy 

D  3  whereof 


38 


zii^aue. 


To  be  file^  at 
the  feiSoos. 


P-Ddlty  f<ir  H- 
ceofing  other- 
wiie. 


Recognizancei 
to  be  calcndrcd. 


Fee  for  the  re- 

cpsoisaoce. 


ProceA  on  the 
Kcognixaiicc. 


whereof  they  ufed  to  deliver  to  every  of  them  ;  whicli 
manner  (he  fays)  had  been  allowed. 

And  amongft  articles  of  this  kind,  he  recommends  to 
the  jufticcs  cape  thcfc  threcxfpecially.  i.  That  no  alc- 
houfekeeper,  upon  the  Lord's  day,  (hould  receive  or  fufFer 
to  remain  any  perfons  whatforever,  as  their  guefts^  in  any 
their  houfes  or  other  places,  to  tipple,  eat  or  drink ;  other 
than  travellers,  and  fuch  as  come  upon  neceflary  bufmefs, 
2. '  That  they  fufFer  no  perfon  whatfoevcr,  reforling  to 
their  houfes  only  to  eat  and  drink,  to  remain  there  after 
tjie  hour  of  nine  in  the  evening  in  winter,  and  fen  in  fum- 
racr.  3.  That  they  fuffer  no  perfon,  reforting  to  their 
houfes  only  to  eat  and  drink,  to  remain  tippling  there  above 
one  hour,  other  than  travellers.     Dalt.  c,  176. 

Which  faid  recoj^nizance,  with  the  condition  thereof, 
fairly  wHiren  or  piinted,  (haH  forthwith,  or  at  the  next 
feffions  at  f-artbeO,  be  fent  or  returned  to  the  clerk  of  the 
peace,  under  the  hands  of  the  juftices,  to  be  by  him  en- 
tered or  hied  among  ihc  records.  26  G.  2.  r.  31.  f,  r, 
,  And  foi*  every  licence  granted,  without  taking  fuch  re- 
cognizance I  and  for  every  fuch  recognizance  taken,  and 
not  fent  or  returned  ;  every  juAice  figning  fuch  licence, 
(hall  forfeit  3 1.  6  s.  8  d.  5  flT  6  J?i.  6.  c.  25.  /.  2.  26 
C  2.  f.  31.  /.  I,  , 

Which  faid  forfeiture,  for  granting  licences,  without 
taking  recognizances,  (hall  be  to  him  who  fhatl  fue,  to- 
gether with  cofls.  26  G.  2.  f.  31.  /.  6,  But  it  is  not 
laid  who  dial)  have  the  penalty  tor  not  returning  the  re* 
cognizance  tb  the  clerk  of  the  peace,  thcirefoie  that  (hall 
go  to  the  king. 

And  the  clerk  of  the  peace  (hall  keep  a  regifler  or  ca- 
lendar of  all  (uch  recognizances,  and  (hall  deliver  tu  th« 
juftices,  at  the  meeting  for  granting  licences,  a  true  copy 
of  fuch  rcglHer  or  calendar.     16  G.  2,  f.  31,  /  5. 

And,  for  every  recognizanoe  (hall  be  paid  by  the 
clerks  of  the  judices  taking  fuch  recognizances,  to  the 
'  clerk  of  the  pejce,  for  filing  or  recording  the  fame,  and 
for  niakmg  and  delivering  the  copies  of  the  regifter  or 
calendar  1  s  ;  which  (hall  be  paid  to  the  clerks  of  the  faid 
juflicss,  by  the  perfons  licenfed,  over  and  above  the  fees 
payable  to  the  faid  juflices  clerks*     IJ, 

By  the  5  far  6  Ed.  6.  c.  25.  /I  3.  The  juftices  (hill 
have  power,  in  their  quarter -femons,  by  prefentment,  in« 
formation  or  otherwife  by  their  difcreiion,  to  inquire  of 
ill  fucH  perfons  as  (hall  be  admitted  and  allowed  to  keep 
any  alchuufe  or  tippling  houfe,  and  that  be  fo  bound  by 
recognizance!  if  ihcy  have  done  any  a£t  whereby  they 
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Ijavc  forfeited  tlie  fame  recognizance,  and  they  (hall  upon 
ftich  prcfentaient  or  information  award  procefs  aeainfl, 
every  fuch  perfon  fo  prcfenrcd  or  compla.ine*!  upon  before 
tbeaiftofliew  vfhy  he  (hould  not  fortpit  his  recognizance  ; 
and  (hall  have  power  to  hear  and  determine  the  fame,  by 
ill  fvch  ways  and  mesri^t  as  by  their  difcretipn  fiiali  be 
thought  good. 

And  by  the  26  G,  2.  •^.  31.  Any  jufiice  on  complaint 
or  ioforniation  thax  finrh  licenfed  perfon  hath  committed 
aoy  ad,  whereby  in  the  judg^nent  of  fuch  juftice  the  re- 
cognizance may  be  forfeited,  or  the  conditicin  broken,  may 
by  ruiDm<^ ns  under  hand  and  feal  req.iire  Cach  perfon,  to  ap- 
pear at  the  general  or  quarter  ftffiun3,  then,  and  there  to 
&nrwer  to  the  matter  of  fuch  complaint  or  information  ;  and 
alio  may  btod  the  complainant,  or  any  other  perfon^  in  a 
recognizance  to  s^ear  and  give  evidence ;  and  th^  lelTioni 
n)iy  dired  the  jufy  which  (hall  there  attend  for  the  trial 
of  traverfes^  or  fome  other  jury  of  twelve  boneft  and  fvih*. 
ftantial  men,  to  be  then  and  there  impannelkd  by  the(^e- 
riff  without  fee^  to  inquire  thereof;  and  if  the  jury  find 
that  fuch  perfoa  hath  done  any  ad  whereby  the  recog^ni* 
zarice  is  broken,  fuch  ad  being  tpeci£ed  in  (uch  complain^ 
or  iofoima^on,  the  court  may  adjudge  him  guilty  i  ^l^ich 
verbid  and  adjudication  Iball  be  final ;  and  thereupon  ib^ 
court  (hall  order  the  recognizance  to  be  eilreated  into  |h^ 
exchequer,  to  be  levied  to  his  majcAy's  ufe;  an^  the  fai<| 
perfon  (hall  be  dirnbled  to  fell  any  ale,  beer,  cyder,  pe/^ry^ 
or  fpirituous  liquors  for  three  years,  and  any  licence  grantr 
ed  to  him  for  fuch  term  (ball  be  void.  Provided,  th^t  (he 
jufticcs,  at  the  requed  of  the  profecator,  or  of  the  party 
complained  of,  or  either  of  bis  fureties,  may  adjourn'  the 
(rial  to  the  then  next  (eilions.    /  7,  8. 

And  if  any  perfon  (hall  be  difabieJ,  by  convidion,  to  Spirit liotnce k 
fell  ale,  beer,  cyder  or  perry;  he  (hall  by  the  fame  con-  ^o'tJoyfon*"- 
vidion  be  djfabled  to  fell  any  fpirituous  hquors,  any  liccnefc  "leVithouta* 
before  obtained   for  that  purpofe    notwuhQandingj    and  licence. 
->^i;  liccnt-c  granted   10  him  for  felling  ale,   beer,   cyder, 
perry.  Of  fpiiKuous  liquof^,  thall  be  void;  and  if  be  (hall 
kli  dyrnig  fuvh  difabiiiiy,  he  Oiall  be  punifhcd  as  for  (ell- 
iiig  without  licence  J    and   a  certificate  froTi  the  cleric  of 
(be  peace  (which  he  (hall  giant  without  fee)  of  fuch  cot\- 
vkUoA  Qiall  be  legal  evidence*     Id^  J\  11. 

Wbicti  coavtdiaii  (hall  be  in  this  or  the  like  form  i 
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Middlefex.  A    0»  is  conpiSlid  on  his  cxvn  fnfijj^n^  (or 

•^*    •«.  fA#  oaih  of r— ;  of  bawng  fold 

dli^  bar^  or  oihtr  liquors^  in  tht  parijb  of*  in  Ms 

county^  OH  tht  ■  "  ■         day  of^  after  Mng  difMed  to 

filtthifami.     7l/|  is  the  firfi^  focond^  or  third  poivi^ion^ 
Oiven  undtr  my  hand  and  foed  ibit  — r'—  day  of***  ■■»    ■ 

Which  ioki  conirj^lion  {ball  tc  certified  Co  the  next 
:f€fions,40  be  filed  ambngft  the  rectrd^;    /  13.  ^ 

V.  Offniies  in  brcwini  of  ale.  - 

,  By  the  i  W.fe^.  i.  u  24.  /  17-   No  common  brewer 
«r  f etailct  of  beer  or  ale,  (hall  ufe  in  the  brewing  or  worfc- 
^g  thereof  any  jnelafles,  coarfe  fugar^  hooey,  or  cooi- 
^fition  or  extraA^of^gar  \  on  pam  of  ferfeiring  tfaeili* 
uquor,  and  alft  icoL  haJf'to  the  king,  and  half  tor  bun 
that  fiiall  fue  in  fix  months. 
,  '  And  by  the  10  C!f  1 1  W.  c.  %u  f  34*'  If  any  common 

brewer  ox  retailer  of  beer  or  ale,  ihal!  tife  any  mctaJles, 
coaift  fugar,  honey  or  compoStion  -or  esiira^t  of  fugar«  in 
the  brewing,  making,  to  working  of. any  ale  or  beer  ;  wr 
if  any  common  biewer  (ball  receive  into  his  cuilody  nny 
quantity  of  any  of  (he  faid  materials  exceeding  ten  pounds, 
lie  (hall  forfeit  loo.L  to  be  recovered  and  mitigated  as  by 
the  laws  of  excife ;  and  the  fervant  or  other  aflifiing  there- 
in, (hall  forfeit  20 1.  in  like  manner,  and  in  default  of  pay- 
ment (ball  be  imprifoned  three  months. 

And  by  .9  Ann.c.  12.  No  common  brewer,  inolaiepfr, 
or  viSualler,  (hall  ufe  any  broom,,  wormwood,  or.^any 
ether  bitter  ingredient  (to  ferve  inftead  of  hops)  10  any 
beer  or  ale  for  fale  (except  infufing  the  fame,  after  it  is 
brewed  and  tunned,  to  make  brcom  or  wormwood  ale 
or  beerj  ;  on  pain  of  20  L  half  to  the  king,  and  half  to 
the  'profecutor,'  to  be  levied  as '  by  the  laws  of  exclfe. 
/  24,  26. 

Aird  by  12  Ann.  fiat.  1.  c.  2.  No  common  brewer  or 
letailer  of  beer'  or  ale,  (hali  ufe  any  fu^ar,  hon^,  foreign 
'f^ain's,'guinea  pepper,  efTentia  bine,  cpeulns  indiae,  <ft  any 
unwholefome  ingredients  m  the  brewing  of  beer  or  afe,  or 
-  tnix  any  of  them  therewith,  on  pain  of  20  L  to  be  re- 
covered and  mitigated  as  by  the  laws  of  extife,  half  to 
the  king,  and  half  to  bim  that  (hall  fue.    /.  32. 


FI.  Inn^ 
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FL  hmke€f€rs  dhUged  to  rnehe  guejis. 

If  one  who  keeps  a  coimnoa  inn,  refufe  either  to  re* 
cetve  a  traveller  as  •  gueft  into  bis  houfe,  or  to  find  him 
Ytdnaif  or  lodging,  upon  hU  tcndring  htm  a  reafonabfe 
price  for  the  fame ;  he  is  not  only  liable  to  render  6^* 
msget  for  the  injury,  in  an  adion  on  the  cafe  ac  the  fuit 
of  ihe  party  grieved,  tet  may  alfo  be  indited  and  fined  at 
the  fuit  of  the  king.     I  Haw.  225. 

Alfo  it  is  faid,  that  he  may  be  compelled  by  the  con- 
ibbie  of  the  town,  or  by  a  juftice  of  the  peace,  to  receive 
aod  entertain  fuch  a  perfon  as  his  gueft  ;  and  that  it  is  no 
way^  material  whether  he  hath  aiignr  before  hisdoorornott 
if  he  make  it  bis  ctHnmoo  bufinefs  to  entertain  paflengera« 
fiot  how  the  officer  may  compel  him  may  be  a  queftrone 
It  ftemeth  that  all  the  officer  can  do,  is  either  to  caufe  fuch 
aiefaoufe  n>  be  fupprefled,  or  eHe  to  prefent  fuch  ofience  a^ 
the  affixes  or  feffions,  that  fo  fuch  ofiFender  may  be  tbert« 
upon  indtdcd.     Dalt*  r.  7. 

And  alfo  that  be  mky  be  compelled  to  receive  a  borfe, 
alcho*  the  owner-does  doc  lodge  in  htshoofc ;  becaufe  by 
keeping  of  the  borfe  he  has  gain,  but  it  would  be  ocfaerWife 
of  a  parcel  or  <yther  dead  thing.     1  SaU.  388. 


VIL   ScUiers  quartered  in  aleboufes. 

By  the  yearly  afis  againft  mutiny  and  defertion^  the 
ccrtffsble,  and  in  h'd  default,  a  juftice  of  the  peace,  may 
t|uarter  foldiers  in  inns,  livery  ftables,  dlehbufes,  and 
viOualling  houfes  t    as  is  fet  forth  more  at  hrg^  in  title 

Wi/.  Concerning  ale  vejels^  and  the  meafure  of  ale. 

The  juftlces  in  Bt^tr  feflions .  yearly  (and  mayors  in  jofttcct  to  nm 
corporations)  (hall  rate  the  price  of  all  barrels,  kilderkins,  the  prkt  of  ttf- 
firkins,  and  other  vcflels  to.  be  fold  for  ale  or  beer  to^be  ^*''* 
uttered  therein  :  And  if  any  cooper  (hall  not  fell  the  lame 
according  to  fuch  rate,  he  Ihall  forfeit  3  s.  4  f|«{  half  to  Uie 
king,  and  half  to  him  that  (hall  fue.    8  El.  c.  g. 

tvery  barrel  of  beer,  ^thin  the  bills  of  mortality,  Baml,  what, 
(hall  be  36  gallons,  aod  the  barrel  of  ale  32  gallons }  and 
iu  all  other  places,  34  gallons  (haU  be  reckoned  for  a  bar* 

lel 
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rcl  of  beer  or  ale.   'laCi.  f-24.  /  34.    ^  Z?'.  jf.  f* 
r.  24t  /•  5.  ^ 

^intt  and  piDU  By  ir(^  iZ  IV.  c  i5«  which  is  reciuired  to-be.  given 
tabemaikea.  Jn  charge  at  the  fcflions  to  the  grand  jury,  it  is  enadcd« 
that  aiUnnkeepers^  aleboufekeepers^  Cutlers^  vidualleraaAd 
other  retailers  of  ale  or  beer,  and  every  perfon  keeping  anf 
publick  houfe,  and  retailing  and  ielling  ale  qr  beer,  (hall 
retail  and  £dU  the  faOie.'LQ  and  froiri.  their  houfes,  by  a  full 
ale  quart  or  ale  pmc,  according  to  the  ftandard  of  the  ex- 
chequer, in  a  vefTcl  niade  of  wood,  earth,  ^tafs,  horn,  Iqa- 
ther,  pewter,  or  of  fome  other  qoo4  and  wholc£)me  metal* 
made  and  fized  to  the  ftandard,  and  figned,.  ftamped,  or 
marked  to  be  of  the  content  of  the  faid  ale  quart  or  ale  pint, 
"^  according  to  the  faid  ftandard,  either  from  the  exchequer, 
or  from  Tome  city,  town  corporate,  borough,  or  market 
town  where  a  Handard  ale  quart  or.  pint,  majle  from  the 
faid  ftandardt  (ball  be  kept  fur  that  purpole  ;  and  Oiall  noc 
retail  and  utter  any  ale  or  beer«  in  any  other  veflbl.  not 
figned  and  marked  ;  on  pain  of  forfeiting  not  above  40  s. 
nor  uoder  loa.  for  every  offence,  half  to  the  poor,  aqd  hal£ 
to  him  that  ftiall  profecute  or  fue  for  the  fame,  to  be  ce- 
covered  before  one  jufiice,  by  the  oaxb  of  one  witnefs,,  and 
to  be  levied  by  warrant  of  diftrefdy.reodring  the  overplus* 
deduding  thereout  the  reafonable  cb;irge8«  Theprofecu**' 
tion  to  be  within  thirty  days.    /  .1,  6. 

And  moreover  he  (hall  «not  detain  any  ^oods  for  the 
reckoning,  but  ftiall  be  left  to  his  afiion  at  law.    /.  2. 

But  it  is  not  nece0ary  that  beer  or  ajis  fold  to  be  fpent 
out  of  the  houfe,  be  carried  away  in  ftandard  meafures  ; 
but  it  is  fufficient  if  it  be  meafureJ  out  by  the  ftandard. 

urho  fliill  mark      And  every  mayor,  or  chief  officer  of  every  city,  town 
them.  corporate,  borough,  or  markejt  town)  ftiall  on  requeft  t^ 

him  made,  caufe  all  ale  quarts  and  ale  pines,  madeof  wood^ 
earth,  glafs,  horn,  leather,  pewter,  or  other  good  and 
ivholefome  metal,  which  ftiall  be  brought  to  him,  to  be 
meafurcd  aoJ  fized  with  the  ftandard  In  his  cufiody,  and 
(hall  then  caufe  the  fame,  and  every  of  them,  to  beplainlf 
and  apparently  figned,  ftamped,  and  marked  with  W  R 
and  a  crown,  for  which  they  ftiall  not  receive  above  one 
farthing  for  each  meafnre  ;  on  pain  of  5 1,  to  be  recovered 
as  aforefaid,  and  he  fliali  alfo  pay  to  the  party  grieved' ireb^ 
damages  with  cofts,    by  adtioa  at  law.      11  (sT  12  /r, 

c.  IS-/ 5* 

Note,  Moft  of  the  books  do  frt  forth  that  the  fub- 
commiffioners  or  collectors  of  excife  ftiall  procuie  ftandard 
quarts  and  pints  oat  of  the  exchequer,  for  every  market 

towns 
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towti ;  but  this  was  only  required  of  them  htforejum  249 
1700,  and  not  tince.     /.  3. 

An  indidoient  wiil  lie  for  felling  ale  in  pots  unfealed,  indlQineBC. 
ahho'che  (latute  appoinis  another  method  of  proceed  ings 
becaufe  mcafures  are  by  the  common  law,  and  the  flatates 
only  direA  the  manner  of  afcertaining    them.      Black'-* 
erlj  10. 

But  in  fuch  cafe  the  indidment  muft  not  be  upon  the 
flarute,  but  at  the  common  Uw;  and  theofFence  ought  te 
be  laid,  not  for  felling  in  pots  unfeali/d,  that  being  no  of- 
fcAce  at  comman  law,  but  in  pots  wanting  meafure. 


IX.  EKbancing  the  price  of  ak. 

By  the  1  £3^  3  Ed.  6.  c.  1 5*  If  any  brewers  fhall  cto- 
fpire  to  fell  their  viduals  but  at  certain  prices  ;  they  (hall, 
on  convi^ion  in  the  fcffions,  or  leet,  by  witnefs,  confef- 
fion,  or  otherwife,  forfeit  lol.  to  the  king  for  the  firft 
offence,  and  if  not  paid  in  fix  days,  they  (hall  be  impri* 
foned  twenty  days ;  for  the  lecond  oiFence,  20 1,  in  like 
manner,  or  the  pillory ;  for  the  third  offence  40  i.  in  like 
manner,  or  the  pillory,  lofs  of  an  ear,  and  to  become  in* 
fjmotts.  But  by  the  2  G*  3.  c.  14.  No  brewer,  inn* 
keeper,  vidualler,  or  other  retailer  of  flrong  beer  or  ale, 
(hall  be  fued  or  molefted  by  indidmenr,  information,  po- 
pular adiorr,  or  otherwife,  for  advancing  the  price  of  firong 
beer  or  ale,  in  a  reafonable  degree. 


X.   Innkeepers  fuffering  tippling  cr  gaming  in  their 

tou/es. 

'By  the  i  J.  c.  9.     If  any  innkeeper,  vi£)ualler,  or  ale-  Penalty  on  ftif. 
boufekceper,  or  tavernkceper  keeping  an  inn  or  visual-  ^"'"6  i»pp'»nfo 
linghourc,  (hall  fufFer  any  perfon  inhabiting  in  any  city,  *' **'*"**"«• 
town  coiporaie,  maiket  town,   village,  or  hamlet,  where 
fuch  inn,  iippting  houfe,  or  althoufe  (hall  be  [and  by  i  C. 
f.  4.  wherever  he  (hsM  inhabit]  to  continue  drinking  or 
tippiiag  therein  (except  fuch  as  {hall  be  invited  by  any 
tr^vclitrp  and  (hall  accompany  him  only  during  his  ne-*  ' 

tt^ATf  abode  there :  and  except  labouring  and  hand- 
djctairfirren  in  titiei*,  towns  corporate,  and  market  towns, 
upon  the  ufual  working  day&,  for  one  hour  at  dinner  time, 
to  ukf  their  diet  in  an  alchoufe;  and  except  labourers 
mil  WQikmn^  which  f^r  th?  followiDg  of  their  work  bjr 
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the  day  or  by  the  great,  in  any  city,  town  corporate,  mar* 
ket  town  or  village,  fliall  for  the  time  of  their  faid  con- 
tinuing in  work  there,  fojourn,  lodge  or  vifhial  in  any 
inn,  aleboufe,  or  other  victualling  houfe ;  and  except  for 
urgent  and  neceflary  occafions  to  be  allowed  by  two  juf- 
tices) ;    he  (hall,  on  convidion  thereof  before  the  mayor 
or  a  juftice  of  the  peace,  on  view  or  confeffion,  or  oath  of 
one  witnefs,  forfeit  los.  to  tht  poor,     i  J,  c.  9-/2. 
I  C.  €.  4.     21  J.  e.  7. 
feiiftltiet  bow  to  -   The  fame  to  be  levied  by  the  conftables  or  church  war- 
btrflcovttc4.       j^„5  jjjy  ^^y  ^f  Jiftrcfs;  and  for  default  of  fattsfaflion 
in   fix  days,  the  diftrefs  to  be  appraifed  and  fold,  ren- 
dring  the  overplus  ;  and  for  want  of  fufficient  diflrefs, 
the  party  offending  to  be  by  fuch  mayor  or  juftice  com- 
mitted to  the  common  gaol,  there  to  remain  until  the  pe- 
fiilty  be  truly  paid.     }  J.  c.  9.  f.  3. 

And  if  the  conftables  or  churchwardens  do  negled  their 
duty  in  levying,  or  do  not  levy  the  penalties ;  or  in  de- 
'  fault  of  diftrefs,  do  negled  to  certify  the  default,  by  the 
fpace  of  20  days,  to  fuch  mayor  or  juftice ;  every  perfon 
fo  oflFending  (hall  forfeit  40  s.  to  the  poor,  to  be  levied  hf 
way  of  diftrefs  by  warrant  from  fuch  mayor  or  juftice ;  the 
diftrefs  to  be  detained  fix  days;  in  which  time  if  payment 
be  not  made,  the  goods  to  be  apf  ^-aifed  and  fold,  return- 
ing the  overplus  ;  for  want  of  fufficient  diftrefs,  the  con- 
ftable  or  churchwirden  fo  offending,  to  be  by  fuch  mayor 
or  juftice  committed  to  the  common  gaol,  there  to  reox^in 
until  the  penalty  be  truhr  paid.     1.7.  r.  9.  /•  4. 

And  alfo^  the  faid  off^ence  may  be  inquired  of  and  pre- 
fented  before  juft ices  of  afiize,  juftices  of  the  peace  in  their 
feiBons,  mayors  in  corporations,  and  in  the  leet;  and 
thereupon  fuch  due  proceedings  (hall  be  had  for  the  con- 
vidion, as  in  fuch  like  cafes  upon  any  indictment  or  pre- 
fentment  is  ufed .    ^J*€.  5.  /.  5. 

And  all  conftables,  churchwardens,  aleconners  and  fide- 
men,  (ball,  in  their  f^veral  oaths  incident  to  their  offices, 
be  charged  to  prefent  th^  faid  ofFence.     Id,  /  7. 
lankeepcrt  fuf.        And  moreover,  if  any  alehoufekeeper  (hall  fufix^r  any 
ftring  tippling,     perfon  inhabiting  in  any  city,   town  corporate,   market 
dirabied  from       jown,  village  or  hamlet,  where  fuch  inn,  tippling  houfe, 
houfe  for  3  yean.  Or  alchoufe  Ihall  be,  tocontmue  drmkmg  or  tippnng  there- 
in as  s^forefaid  ;  he  (hall  be  difabled  for  the  fpace  of  three 
years  to  keep  any  fuch  alehoufe.     7,1  J.  r.  7.  /T  4. 
Unkeepcrs  f^f-        By  the  30&.  %\  c.  24.     If  any  per  ion  licenfed  to  fell 
Iciiog  gaming,     ^^y  (^,^5  ^f  llquors.  Or  who  (hall  fell  or  fufler  the  fame  to 
be  fold  in  his  houfe,  out-houfe^  ground,  or  apartment 
therto  belonging,  fiail  kmwinglf  fufftr  any  gaming  witli 

cards. 


card5,  Jice,  draughts,  (huffle  boirdst  niffiffipi,  or  billiard 
.ubUs,  (kitties,  nine  pins,  .or  with  any  other  implement 
of  gaining  in  his  houfe,  out-houfe,  ground,  or  apartment 
thereunto  belonging,  by  any  journeymen,  labourers,  fer- 
vants,  or  apprentices  ;  and  (hall  be  convided  thereof  on 
confeffion,  or  oath  of  one  witnefs,  before  one  juftice 
within  fix  days  after  the  offence  committed ;  he  fhall  for- 
Teit  for  the  iirft  oficnce  40  s.  and  for  every  other  ofFence 
10 1,  by  diftrefs  by  warrant  of  fuch  juftice;  three  fourths 
of  which  fliail  be  to  the  churchwardens  for  the  ufeof  the 
poor,  and  ooe  fourth  to  the  informer.    /.  14. 

And  if  any  journeyman  labourer,   apprentice,  or  fer-  VtrtontpUty  nt 
vant,;Sbtfi/^«m/in  anyhoufe,  out-houfe.  ground,  or  apart-  f«ming  in  pak- 
oient  thereto  ;be)onging,  wherein  any  liquors  (hall  be  fold,  '^^'^^*'*** 
and  complaint  thereof  mall  be  made  on  oath  before  one 
juftice  where  the  offence  (hall  be  committed ;   he  fliall 
iflue  his  warrant  to  the  conftable  or  other  peace  ofHcer  of 
the  place  wherein  the  ofFrnce  is  charged  to  have  been  com* 
nitted,  or  where  the  ofFcnder  (hall  re(ide,  to  apprehend 
and  carry  the  oiFeoder  before  fome  juftice  of  the  place 
wftere  the  ofience  (hall  be  committed,  or  where  the  of- 
fender (hall  refide  i  and  if  fuch  pcrfon  (hall  be  convlfled 
thereof  by  the  oath  of  one  witnefs  or  confeffion,  he  (hall 
forfeit  not  exceeding  20  s.  nor  lefs  than  5  s.  as  the  juftice 
(hail  order,  every  time  he  (ball  fo  ofiFend  and  be  convided 
as  aforefaid,  one  fourth  to  the  informer,  and  three  fourths 
to  the  overfeers  for  the  ufe  of  the  poor  ;  and  if  he  (hall  boC 
forthwith  pay  down  the  fa>ue,  fuch  juftice  Ihall  commit 
him  to  the  houfe  of  correilion  or  fome  other  prifon  of  the 
place  where  he  (hall  be  apprehended,  to  be  kept  to  hard 
labour  for  any  time  not  exceeding  one  month,  or  until  he 
(ball  pay  the  forfeiture.    /•  15. 

And  any  juftice  unto  whomcomplaint  upon  oath  (hall  Power  .of  tlit 
he  made,  of  any  oftcnce  committed  againft  this  afl^  (hall  i^^^^^ 
iflue  bii  warrant  for  bringing  before  him  or  fome  other 
juftice  of  fuch  phce,  the  pcrfon  charged  with  fuch  of- 
fence ;  and  the  juflice  before  whom  be  is  brought  (hall 
hear  and  determine  the  matter,  and  proceed  to  judgment 
and  conviAion :  and  if  it  (hall  appear  upon  oath  10  the 
fatisfadion  of  fuch  juftice,  that  any  perfon  within  hisju* 
rifdiction  can  give  material  evidence  on  behalf  of  the  pro- 
fecutor  or  of  the  perfon  accufed,  and  who  will  not  volun- 
tarily appear  i  he  (hall  ifTue  his  fummens  to  convene  him 
to  give  his  evidence  ;  and  if  he  (hall  negled  or  refufe  to 
apptar  on  fach  fummons,  and  no  juft  excufe  (hall  be  of- 
fered, then  (on  proof  upon  oaih  of  the  fummons  having 
been  ^dulj  fervcd  upon  bimj  he  (hall  idue  hi)  warrant  to 
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bring  Aieh  witneFs  before  him  ;  and  on  his  appearance,  if 
he  fliall  refufe  to  be  examined  on  oarb,  without  oiFering^ 
juft  cauie  for  fuch  refufal,  the  juftice  (ball  commit  him  to 
the  public  {^rifon  for  any  time  not  exceeding  three  months. 
/.  16. 

And  in  all  proceedings  on  this  dd,  any  perlbn  Oiall  be 
admitted  to  be  a  witnefs,  notwithftanding  his  being  an  in- 
habitant of  the  place  wherein  the  offence  (hall  have  been 
committed.    /.  18. 

And  the  juftice  before  whom  any  perfon  (hai)  be  con- 
Tidled  upon  this  ad,  (hall  caufe  the  convi6^ion  to  be  drawn 
up  in  the  form,  or  to  the  effcA  following  ; 


To  wit. 


B 


it  rememhreiy 
in'  thi  — 


A.  B.  is  eonviSiid  htfore 

the  peace  for  the  J  aid  county  of  - 


that  on  ibis  ■  Jay  of 

—  ;[ear  of  his  nifijeftys  nign 

—  of  his  majeflfs  jujlices  of 
[or,  for  the 


ridings  or  divifion  of  the  f aid  county  of or  ^  for  the  city^ 

liberty  J  or  town  tf as  the  cafe  (hall  ht]  for  ■ 

and  the  fatd  do  adjudge  him^  or  her,  to  pay  and  for  <^ 


feitfor  ihefomtj  the  fum  of 
day  and  year  afortfaid* 


Given  under 


the 


The  fame  to  be  written  upon  parchment,  and  tn^nfr 
mitted  to  the  next  feflions,  to  be  filed  amongft  the  records: 
and  if  any  perfon  (hall  appeal  to  the  faid  feffions,  the  juf« 
tices  there  (hall,  upon  receiving  the  faid  convidion,  pro* 
cced  to  hear  and  determine  the  matter..  /  19. 

<  And  no  certiorari  (hall  be  granted,  to  remove  any  pro- 
ceedings on  this  a£t.    /.  20.  " 

And  if  any  perfon  convifled  of  any  offence  punilhable 
by  this  ad,  fiiall  think  himfelf  aggrieved  by  the  judgment 
of  the  juftice  before  whom  he  (hall  have  been  convided, 
he  may  appeal  to  the  next  feflions,  and  the  execution  of 
the  judgment  (hail  in  fuch  cafe  be  fufpended,  the  perfon 
convided  entering  into  recognizance  at  the  time  of  the 
convidion,  with  two  furetics  in  double  the  fuon  he  (hall 
have  been  adjudged  to  pay,  upon  condition  to-profecure 
fuch  appeal  with  efFed,  and  to  be  forthcoming  to  abide 
the  ju'^fvment  and  determination  of  the  faid  felTions  ;  and 
the  feflions  (ball  award  fuch  cofts  as  (hall  appear  juft  and 
reafonable  to  be  paid  by  either  party  ;  and  if  the  judgment 
(hall  be  affirmed,  the  appellant  (h^Il  immediately  pay  the 
fum  adjudged  to  be  forfeited  together  with  fuch  cofts  as 
the  court  Oiall  award,  or  in  default  thereof  (hall  fuffier  the 
pains  and  penalties  by  this  a£l  inflicted  upop  perfons  re- 
13  \  fpeitivcly 


rpeSivety  who  Ihall  neglc£l  to  pay  or  (hall  not  pay  tkc 
forfeitures  by  (his  a£t  to  be  paid.    f.  2i. 

And  no  perfon  paniQied  by  this  ad,  (hall  be  puniihed 
by  any  other  law.    /  22*  ' 

XL  P erf ons  guiUy  of  tippling. 

If  any  perfon  (unlcfs  thofe  excepted  ander  the  fore*  Penalty  of  Of* 
going  head,  by  i  J.  €.  9.)  (hall  continue  drinking  or  tip*  ("''"S* 
ling,  in  any  inn,  vi<3ualling  ht}ure,  or  alehoufe,  or  any  ta» 
vera  keeping  an  inn  or  victualling  houfe ;  he  (hall,  on  c(mi- 
virion  thereof  before  the  mayor  or  a  juftice  of  the  peace, 
on  view,  confcflk)n,  on^ath  of  ^ne  witnefs,  forfeit  for  every 
•fFence  3  s.  4d.  to  be  paid  within  one  week  next  after  the 
conviAion,  to  the  churchwardens,  who  (ball  be  account- 
able for  the  fame  to  the  ufe  of  the  poor  :  And  if  he  (hall 
refufe  or  negled  10  pay  the  fame,  it  (balP  be  levied  by  di- 
ftrcfs:  And  if  he  be  not  able  to  pay  the  forfeiture,  then 
the  mayor,  juftice,  or  court  where  the  conviflJon  (hall 
be,  may  puni(h  the  offender,  by  fetting  him  in  the  flocks 
for  every  offence  by  the  fpacc  of  four  hours.     4  y,  c*  5. 

/  4*     1  y»  ^"  9-     ^  *  7'  ^*  ?•     '  ^*  ^-  4- 

The  faid  offence  may  alfo  be  inquired  of  and  prefented, 
before  jufticcs  of  affize,  juftices  of  the  peace  in  fefGons, 
mayors,  and  in  the  leet;    and  proceeding  (hall  be  had, 
thereupon  for  the  convidion,  as  upon  indidment  or  pre- 
ientiDent.     4  y.  u  5.  f*  5. " 

The  offender  to  be  prefented,  indided,  or  convided  in 
fix  months.     Id.  f.  ii. 

And  all  conftahles,  churchwardens,  aleconners,  and 
fidemen,  (hall  in  their  feveral  oaths  incident  to  their  of- 
fices, be  charged  to  prefent  the  faid  offence,     ai  J.  c.  7, 

And  if  any  alehoufekeeper  (hall  be  convi£led  of  the  faid  Alehoufekecper 
offence,  be  (hall  moreover  for  the  fpace  of  three  years  be  g«>ity  ofiip- 
^ifabled  to  keep  any  fuch  alehoufe.     7  J.  t.  10.     21  J.  ^^'""^ 
r.  7.  /.  4. 

XIL  Comermng  drunkeijnefs* 

Drcnkcn^^efs  c*cijfeth  no  crime;    but  he  who  is  guilty  Drwkennefc  n* 
of  any  crime  whaiever,  thro'  his  voluntary  drunken nefs,  "cuJc, 
(biU  be  puni&ed  far  it  as  much  as  if  he  had  beeil  fobbr. 
t  Hitw,  "^^ 
If  liny  offend  their  brethren  by  drunkcnnefs,  the  church-  Splrltua!  t«n- 
.  wardcni  and  kd^mcn  (hall  prciVnt  the  fatne  totbe  ordinary,  ^^«« 
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Ptiulty  for  the 
Ib^  offisnce* 


Second  oflfcBce. 


Who  nay  in* 
^ttirt  thercoff 


lo  wta  tiiHt 


tbat  Aey  may  be  puniihcd  by  (be  fcverily  of  tbe  laws,  ac- 
cording to  their  deferts ;  aad  fach  notorious  oiFeaders  fliall 
not  be  admitted  t<r  the  holy  communion,  till  tbey  be  re- 
formed.   Can.  109. 

And  all  conftables,  churchwardeot,  aleconners,  and 
fidemen,  (hall  be  fworn  to  prerenttbeo0eoce  of  drunken- 
nef».     4  J.  c.  y  f.  7.    .. 

Every  perfon  who  (hall  be  ^runk,.  ^nd  thereof  (ball  be 
convidtd  (M  N)  before  one  juflice,  or  mayor,  on  view, 
confeffion^  or  oath  of  one  wttnefs,  ihall  forfeit  for  .the  firft 
ofience  51.  to  be  paid  within  one  week, after  conviftion^ 
to^he  churchwardens  (O),  wboibali  be  accountable  for 
the  fame  to  the  ufe  of  the  poor;  and  if  he  (hall  refwfc  or 
negled  to  pay  the  fame  a^  aforefaid,  it  (hall  be  levied  by 
diflrers,(P};  and  if  tbe  offender  be  not  able  (Q^)  to  pay 
the  faid  fum  of  ^  s.  he  (hall  be  committed  to  the  ftcxks 
(R),  there  to  remain  by  the  fpace  of  (ix  hours*  4  Jm  c,  5. 
/.  2.     21  J.  e.  7.  /.  I,  3,  , 

And  if  any  conftable,  or  other  inferior  officer  to  whom 
that  (h|ill  be  given  in  charge  by  the  precept  of  any  mayor 
or  juftice,  do  negle£i  the  due  corrediion  of  the  offiender^  or 
the  4lue  levying  of  the  penalties  where  diftrefs  may  be  had  ; 
every  perfon  fo offending  (hall  forfeit  iO  s.  to  be  levied  by 
diftrefs,  by  any  other  perfon  having  warrant  from  any 
mayor*  juiiice,  or  court,  where  any  fuch  convifiion  (ball 
be,  to  be  paid  to  the  churchwardens,  who  (hall  account 
for  the  fame,  to  the  ufe  of  the  poor  where  the  oiFcnce  (hall 
be  committed,     4  J.  e,  5*  /  3. 

And  if  any  perfon  once  conviSed  of  drunkenoefs,  (hall 
after  that  be  again  convi£led  of  tbe  like  offence,  he  fhall 
be  bounden  with  two  furetics  in  a  recognizance  or  obli- 
gation of  lol.  with  condieion  to  be  f/om  henceforth  of 
good  behaviour.    4  jf   ^.  5-  /  6«     *'  7«  ^«  7-  /  3- 

To  be  of  good  bihaviour'\  Lord  Hali^  fpeakiog  of  the  fta- 
tute  of  34  Ed.  3.  e,  i.  which  gave  juffices  power  to  bind 
malefadtors  to  ibegnod  behaviour^  generally,  without  any 
time  limited*  fays,  that  it  is  not  meant  that.the  fame  (hall 
be  perpetual,  but  in  the  nature  of  bail,  vix.  to  appc;ar  at 
fuch  a  day  at  their  feiTions^  and  in  the  mean  time  to  be  of 
good  behaviour*     2  H.  i/*  136.  .  ^ 

The  faid  offence  may  alfo  be  inquired  of  and  prefented 

,  before  jufiices  of  aflia^  juOices  of  tbe  p^ace  in  tbetr  (ef- 

fipns,  mayors,  and  in  the  l^i^et ;.  and  thereupon  procefsihaU 

,  be  had  ifor  the  conviction,  as  upon  indictment  or  preieat- 

mcnt.    4  J.  €.  5.  /  5. 

But  the  o&nders  (hall  be  prelentcd,  indited  or  convid* 
ed  in  fix  months.    Id.  /.  n. 
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Uh  alfo  t)yo^ed,  that  this  a€k  (hdl  not  abridge  tbeoc- 
Cicritftkal  jurifdiaiofi.     A/.  /  8. 

But  when  thebfibrider  hach  been  once  puniibed,  by  any  None  to  bt 
the  ways  before  mentioned,  he.ihall  not  bepuni(hed  again  ^^^d^for  the 
by  any  other  ways  or  means.     Id.  /  9.  famr  off/nce. 

If  any  alehoufeke^par    fliall    be  Nconviiled    of  being   Alchoofckeeper 
drunk  ;  he  (halK  befidcs  the  penalties  abovemcntioned,  be  dfuak« 
utterly  dtfabled  to  keep  any  fuch  alehoufe,  for  the  Cpace  of 
three  years  next  enluing  the  convidion.     7  J.  u  10. 

Every  perfoif  In  his  majeftyV  pay  in  the  navy,  being  Navy. 
guilty  of  drunkenhefsi  (haU  irtturfuch  punifliment'as  a 
court  martial  ibal)  think  fit  ft>  impofe*     aa  G.  %%  t.  33. 

XIII.  Detaining  goods  for  the  reckomg. 

An  innkeeper  may  detain  the  perfon  of  the  gueft  who  Ceoenl  powct 
eats,  or  the  horfe  which  eats,  till  payment.  And  this  he  of  dctaimog. 
may  do,  Without  any  a'greement  for .  that  pufpofe.  For 
men  that  get  their  livelihood  by  entertainment  of  others^ 
cannot  annex  fuch  dlfobliging  condition,  that  they  ftall 
retain  the  party's  property  in  cafe  of  nonpaynient ;  nor 
malte  fuch  difadvantageous  and  imprudent  a  fuppofition, 
that  they  (faould  nnt  be  paid.  And  therefore  the  law  an- 
ncTces  fuch  a  condition,  without  the  exprtfs  agreement  of 
the  parties.     Bac.  Mr.  Inns. 

For  it  would  be  hard  ro  oblige  him  to  foe  for  every  little 
debt;  and  a  greater  h;fr1(hip,  that  he  might  not  be  able 
to  find  who  was  his  guefl.     Id.  .  * 

But  an  horfe  committed  to  an  innkeeper,  may  be  de-  ^orfe  lo  be  <i^. 
tained  only  for  his  own  meat,  and  not  for  the  meat  of  the  J*["**  *^"*''  ^"^ 
gffcft,  or  of  any  other  horfe:  for  the  chattels  in  fuch  cafe     ' •*''*■*" 
arjB  oti\y  in  the  cudody  of  the  law  for  the  debt  that  arifes 
fmm  the  thing  iif^lf,  and  not  for  any  other  debt  due  from 
the  fame  party  1  for  the  law  is  opt  n  far  all  fuch  debts,  and     . 
doth  not  ;idniir  private  pcrfons  to  take  reprifalsl    Bac.  Abr. 
Inni*     I  BkljL  207. 

A'fo,  tf  any  innkeeper,  alehoufekeeper,  viAualler,  qr  Reckoning  t«  bt 
faUer^  in  giving  any  account  m  reckoning  in  writing,  or  '"/*l!^'**i. 
ciherwkle,  fliall  rcfufc  or  deny  to  give  m  the  particular  J^ie^.  **  * 
imiiiber  of  quarts  or  pints,  or  fliaJl  fell  in  meafures  un- 
marked \  it  Oiit!1  not  be  lawful  for  himi  for  default  of  pay- 
ment oF  fuch   rerkoningi  10  dcrain  any  g(X>dt  or  4ther 
thing,  belonging  to  the  perfoo  or  persons  from  whomfuch 
reclonijiE  {hall  bedur^  but  he  (hall  be  left  to  hisaSion  at 
law  for  ifte  Cime,  any  cuftom  or  ufage  to  the  contrary  not-  '  ^ 

wittiftanding.     11  t^  la  f#^,  r,  15*  /  a* 
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Goods  felse^y 

not  to  be  ufed. 
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Innkeeper  an* 
fwerabie  f^t 


In  like  manner  if  the  innkeeper  gives  credit  to  the  partf 
for  that  time«  and  lets  him  go  without  payment ;  then  be 
hath  waived  the  benefit  of  the  cuftom,  and  muft  rely  on 
his  other  agreement.     8  M9sL  172. 

An  innkeeper  that  detains  a  borfe  for  hi3  meat,*  cannot, 
ttfe  him ;  becaufe  he  detains  him  as  in  cuftody  of  the  law : 
and  by  confequencfr  t^^  detention  muft  be  in  the  nature 
of  a  di(lrefs^  which  cannot  be  uTed  by,fkt  diftrainer.   Bae. 
jtbr.  Inns.  *  •      , 

But  by  the  cuftom  of  L$ndoH  and  ExiOr^  if  a  man 
commit  an  horfc  to  an  innkeeper,  and  be  e^  out  his  price  i 
the  innkeeper  may  take  him  as  his  own^  upon  the  reafon** 
able  appraifement  of  four  of  his  neighbours  5  which  was 
it  feems,  a  culiom  arifing  from  the  abundance  of  traSck 
with  flrangers,  that  co^ld  not  be  icnown,  to  charge  ihen^ 
with  the  adtion.  But  the  innkeeper  hatb  no  power  to  fell 
the  horfey  by  (he  general  cuftom  of  tbe.realim    B^cm  4^m 

Inns.  ^  .  **     .  ^  «     *  x^      T 

So  in  tbc  cafe  of  JcuiS  and  Pdarli^  E.  9  Qf, ,  Ip  troirpr 
for  tbrcc  horfcs,  the  defendant  pleaded  th^a  he  kcffi  ^  mb- 
lick  inn  %i  Gbjhnburj^  and  that  the  plaintiff  was  a  caa- 
ricr,  and  ufed  to  fct  up  hi^borfes  there;  Zfd  36 U. being 
due  to  him  for  keeping  the  borfes,  which  was  more  thaa 
they  were  worth  |  he  detainet)  and  fo)d  theoif  a$>  well  >ie 
might:  But  on  demurrer,  judgment  was.  given  for  if  be 
plaintiff;  an  innkeeper  having  no  power  to  fell  horfca,  ex- 
cept by  ^ial  cuftdmi  as  in  tbc  city  of  Londofi.  And  be* 
fides,  when  the  horCes  had  been  once  out,  the  power  of 
detaining  them  fcr  what  was  due  before  did  not  fubfift.at 
their  coming  in  again.    5^.  556. 

XIV.  Goodi  of  a  guefiftoUn  euiofanim.     ' 

Inna  were  allowed  for  thft  benefii  of  travellers,  «pho 
have  certain  privilegea  wbilft  they  af»  Sn  tbejr  }ourMy«, 
and  are  in  a  more  peqMiiar  manner^foteaed  by  the  i»w: 
it  is  for  this  reafon,  that  the  ipnkoeper  0iall  aoTwef  fpr 
Ihofcthiega  which  areilol^  witbin^he  iootthoiighiiQt  de- 
livered to  him  to  keep,,  m^  tho*  he  yfaa^notaoquaintedihit 
the  guefts  brought  the  goofis  to  tbeinai  %t  i«i&aU«be 
ncended  to  be  throj'^is  M^ligenoe,  ^r  acif#fiooe4  by  ihe 
hultofhimorbisfcfu^nts*    tC9.    Carey's  cafe,     . 

So  if  he  puts  a  horfe  to  paftufet.witho^t|be  diredion 
«f  his  gucft.  and  tfe^  borfe  is  ttolen,  he  muft  make  fati(- 
faaton.    (But  oiherwifo,  if  wjtb  biadireaion.)  •  Id, 

in  Uke  manner,  if  ao  innkeeper  bida  bia  gueft  take  t(tt 
key  of  his  chamber  and  locl^.  the  door,  andleUa  hmi  ib^t 

^  be 


ht  WiU  not  tatt  Ihc  charge  of  the  goods  J  yet  If  they  are 
ftolcn  he  (ball  be  anfwerable :  becaufe  he  is  charged  by 
law  for  all  things  whtch  come  to  his  inn  ;  and  he  cannot 
difcharge  htmfeif  by  fuch  or  the  like  words.  Dait,  c.  56* 
Bhektrby.  1 69. 

H$tt  C.  J.  doubted  Whether  a  man  is  a  giieft  by  fctting  J^''^'^^^ 
up  bis  horfc  at  an  tnn,  though  he  never  went  into  the  \^^  refptO. 
inn  himfelf  3  but  the  other  three  juftices  held,  that  fuch 
pcrfnn  is  a  ^ueft  by  leaving  his  horfe,  as  much  as  if  he  had 
ft^id  himfelf,  becaufe  the  horfe  muft  be  it6^  by  which  the 
ionkeeper  his  gain  ;  otherwife  if  he  had  left  a  trunk,  or  a 
dead  thing,      l  Salk.  388. 

So  if  a  tnan  comes  to  an  inn,  with  a  hamper,  in  which 
he  h»h  certain  goods  (to  wit,  hats,  as  the  cafe  was),  and 
departs  leaving  it  with  the  hod,  and  two  days  after  cornea 
•gain;  whereas  in  the  time  of  his  abfcnce  thisf  was  ftolen; 
he  (hall  not  have  any  adion  againft  the  hoft^  becaufe  he 
was  not  a  gueft  at  the  time  of  the  dealing,  and  the  hoft 
bad  no  benefit  by  the  keeping  thereof,  and  therefore  (hall 
net  be  charged  for  the  lofs  thereof  iii  his  abfcnce.  1  Roff$ 
^hf.  1. 

If  an  attorney  hires  a  chamber  in  an  inn  for  a  whole 
term,  tbc  boft  is  not  chafgeable  with  any  robbery  in  it^ 
bfcaufe  the  party  is  as  it  Were  a  lelfee.     Mo,  877. 

If  one  comes  to  an  inn,  and  makes  a  previous  contra^: 
for  lodging  for  a  fet  time,  and  doth  not  eat  or  drink  there  } 
he  is  no  gue(f,  but  a  lodger,  and  fo  not  under  the  inn- 
keeper's protef^ion  ;  but  if  he  etts  and  drinks,  or  pays  for 
bit  diet  there,  it  is  otherwife.     il  Mod.  255. 

B.  33  G.  3.  Btftnet  V.  Melbr.     The  defendant  was  an  Yf^^^^^ 
innkeeper,  againft  whom  the  plaintiff  brought  his  aflion  ch«?^*^a<»dt 
for  the  value  of  goods  ftolen  out  of  the  inn.     At  the  trial  becaufe  hit  bouft 
before  Buiitr  J.  at  the  laft  Lancajler  affixes,  it  appeared  that  "  ^"^.^/^'^'j^ 
the  pUiiitiff's  fervam  had  taken  the  goods  in  qucftion  to  J^p*,)  Ig^tft^ 
iirarket  zi  Afamh^fier^  and  not  being  able  to  difpofe  of  md  tbcgoudi 
them,  iwent  with  thtm  to  the  defendant's  inn,  and  aflced  ^^^^""^  |^* 
the  defeddtint's  wife  if  he  could  leave  the  goods  there  till  Sabkiriiiiitt 
-:  week  foJIowmg  [mt^antng  the  ne?ct  market  day];  Ihc  good  tharlgft. 
f  1*1,  (he  could  not  tct!,  for  they  were  very  full  of  parcels. 
The^plsintiff's  fcrvant  then  fit  down  in  die  inn,  and  had 
fomc  fiqtior,  and  put  ihc  goods  on  the  floor  immediately 
tehind  him*     When  he  gtit  up,  «fter  fittfng  there  a  littte 
while,  the^oods  were  mifTing.     A  verdi£l  was  fooird  for 
l^c  pltlmifn  ^"d  in  reporting  tbi^  cirfe  opOn  a  thotion  tor 
a  aew  irialf  Butkr  J.  ohferved  that  he  was  of  opinioh,  that 
'A  the  defend  jtni's  wife  h^ct  accepted  the  charge  of  the 

£  %  g9ods 


52  ail^.oal^0« 


goods  upon  the  fpecial  requeft  made  taber,  he  IhoM  Hu 
confidered  her  as  a  fpecial  bailee,  and  notanfwerable  inthii 
cafe,  haying  been  guilty  of  no  adual  negligence ;  bat  ihat 
not  being  the  cafe,  he  confidered  this  to  be  the  comoioa 
cafe  of  goods  brought  into  an  inn  by  a  gueft,  alid  flolcil 
from  thence;  in  which  cafe  the  innkeeper  was  liable  to 
make  good  the  Ms, — /IJhhurft^  J.  {a)  it  does  not  appear 
to  me  that  there  is  any  ground  for  a  new  trial.  If  it  had 
appeared,  as  the  defendant's  counfel  have  fuggefied,  that 
thefe  goods  were  loft  through  the  mere  negligence  of  the 
plaintiff's  fervant,  the  cafe  might  have  deferved  greater 
confideration ;  but  nothing  of  that  icind  appears  on  the 
jiidge^s  report.  According  to  the  report,  the  cafe  was 
iimply  this :  the  plaintiff's  fervant  came  to  the  inn,  and 
tfcfired  to  have  the  liberty  of  leaving  the  goods,  which  he 
could  not  difpofepf  in  the  marker,  until  the  next  week| 
that  propofal  was  rejedcd  ;  then  be  fat  down  in  the  inn 
as  a  gueft,  with  the  goods  behind  him.;  and  during  that 
time,  the  goods  were  taken  away.  But  although  hts  re- 
queft was  not  complied  with,  he  was  entitled  jo  proteAio;i 
for  his* goods  during  the  time  he  continued  in  the  inn  as  a 
gueft.— i?fti^r  J.  Although,  the  defendant  refufed  to  take 
charge  of  the  goods  until  the  next  week,  the  circumftancea 
of  this  cafe  diftinguifli  it  from  that  cited,  where  the  inn* 
keeper  faid  his  houfe  was  full,  and  refufifd  to  rake  ir^  the 
gueft;  that,  if  true,  is  a  gopd  excufe;  and  if  falfe^  the 
innkeeper  is  liable  to  an  afliph  for  refufing  to  take  in  the 
gueft.  fiut  here  the  requeft  was  merely  to  take  care  of 
the  plalntiiPs  goods  until  the  next  week  :  if  the  defendant 
had  taken  the  goods^  upon  that  requeft,  he  could  only 
have  been  liable  as  a  bailee ;  bttt  that  propofal  was  not 
.accepted,  and  then  this  cafe  flands  on  general,  grounds. 
It  is  clear  that  the  goods  need  not  be  in  the  fpecial  keep* 
ing  of  the  innkeeper  in  order  to  make  himJiable:  if  they 
be  in  the  inn,  that  is  fufBcienc  to  charge  him.  la  d* 
Ijiz  [hi)  cafe,  it  is  faid,  «*  Although  the  gueft  doth  not  dc« 
*'  liver  his  goods  to  the  innholder  to  keep,  nor  acquainu 
^*  him  with  them  ;  yet  if  they  be  carried  away,4)r  fiolen, 
^^  the  innkeeper  fliall  be  charged  ;  and  therewith  tgreet 
<*  43  Ed.  3.  11.^'  There  it  is  faid,  that  on  the  words 
of  thd  Writ,  the  innkeeper  is  anfwerable  for  t^txy  thing  in 


(«)  L.  jfCt/ijom  was  atifent. 
(*)  Above. 

.        ,     t .  .  hi; 
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Us  ion,  but  not  for  a  horfc,  which  the  owner  orders  tol>e 
put  out  to  pafture.  One  of  the  paflages  cited  from  C$m. 
Dig.  cani^ot  be  fupporced^  if  taken  in  a  general  fenfe ; 
for  all  the  auchoricies  agree,  that  it  is  noi  neccfiary  to 
prove  negligence  in  the  innkeeper. — Grofg  J.  Cafye's 
cafe,  which  is  a  good  comment  on  the^  writ  which  gives 
this  aftion,  decides  this  prefent  cafe.  According  to  that, 
if  a  man  go  into  an  inn,  and  b  accepted  there  as  a 
gueft*  the  innkeeper  is  bound  to 'take  care  of  the  goods 
of  the  gueA ;  and  fo  favs  the  cafe  in  Dyin  .  If  indeed 
the  ifiDkeeper  had  refufed  to  take  in  the  plaintiff's 
fcrvant  as  a  gueft,  and  he  had  ootwithftanding  gone  into 
the  inn«  the  plaintiff coilld  not  have  charged  the  defendant 
with  the  lofs  of  his  goods  |  in  fuch  a  cafe,  the  innkeeper  rt* 
fulb  at  his  peril ;  and  if  it  be  without  reafon,  an  adion 
lies  for  the  refufal ;  but  in  this  cafe  there  was  no  refufal  of 
the  perfon  ;  the  defendant  merely  refufed  to  take  care  of 
the  goods  until  the  next  week.  And.  when  the  plaintiff^a 
fen^ant  was  fitting  in  the  inn,  with  the  conrcnt  of  the  inn- 
keeper (for  the  latter  did  not  objed  to  receive  him),  be 
was  in  the  fame  fituation  as  any  other  gueft,  and  entitled 
to  the  fame  proteSion  for  bis  goods.  Rule  difcharged. 
Duntf.  &  J?^/,  5  V.  273. ' 
Soldiers  billetted  are  guefli*    Clajt.  97. 

Jf^.  Guifis  fieaiing  goods. 

A  gueft  in  a  common  inn,  arifing  in  the  night  time; 
and  carrying  goodaout  of  his  chamber  into  another  room« 
and  from  thence  to  the  ftable,  intending  to  ride  away  with 
them,  is  guilty  of  felony,  altho'  there  was  no  Crefpafs  in 
the  uking  of  ibem  (which  yet  is  generally  required  ill 
cafes  of  felony  )•  ^Dali.  c.  40. 

[NOTE,  The  univcrCties  arc  generally  excepted  out 
of  thele  aSs  ^o^oer^in^  aleboafcs.J 


^3  A.  B.  Pre*^ 
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f  To  yjkn  Bowftefi,  gentleman,  high  cob- 
Weftfnorland.<     ftable  of  the  Sq/l  fVard  within  the  ftid 
X     couoty. 

jN  purfaana  tf  th§  flaiutes  in  that  cafe  madi^  ihfi  or*  t9 

•*   require  yeu^  onjsgbt  hereof^  to  ijfue  out  yfinr  warranti  t9  «/* 

'  petty  eonfliMes  belonging  to  the  fev^ral  confinbltwich  tvi'f^in 

your  /aid  wordy  in  the  fbrm,  or  fo  the  /^/7  herecH  imdorjed^ 

Given  undtr  our  bands  andfiah  the day  of  * 

j.p- 

,K.P. 


Form. of  the  warrant  as  abovfr  dire^ed  : 

jy  Y  virtue  if  a  warrant  from  bis  ntajefly*s  jaftieei  of  the 
^  peace  a&ing  within  thejaid  ward  to  me  dirthed^  you  au 
hereby  required^o  give  fiotiu  to. all  liunfed  inn- keepers  and  ale* 
boujekeefers  within  your  confiabiiwici,  and  al/o  to  alt  perfons 
tinli'cenjed  (fofar  as  ibe  fame /hall  come  to  your  knowledge)  who 
dio  intend  to  e/fer  them/ehes  to  he  Ifcen/ed  at  the  next  general 
meiting  of  the  /aid  jufiices  for  that  purpofe^  that  they  d^  per* 

fonally  appear  before  the  faia  juftUesdt  ■    ■    ■   '  on  the day 

of  jSeptember  next^  at  the  hour  of  — '  in  the  forenoon  of 
the  fame  day^  to  take  or  renew  their  licences  for  tie  year  en/u* 
ing ;  and  alfo  to  give  them  notice^  that  every  pcrfon  tben  and 
fbere  to  be  Ihenfed^  mufl  per/onatly  enter  into  a  recognix^nek  in 
'  thefum  of  loVy  together  witb  two/ureties  in  5  !•  eath^  or  one 
furety  in  10 !.,  fhat  they  will  not  ufe  or fuffer  any  unlawful 
games^  and  that  they  will  keep  good  order  and  rule  within  their 
tefpeHive  houfes  and  otLr  places ;  and  i/  any  /hall  be  kindred 
by  fiiknefs^  at  other  rea/onable  cau/e  to  be  allowed  by  the  /aid 
ju/licesy  that  be  rmji  procure  two  jureties* tben  and  there  to  be 
bound  in  like  fhanner  in  10 1.  each. 

And  unto  /uch  per/ons  as  have  not  been  licenfedfor  the  year 

preceding^  you  are  further  to  gipe  notice^  that  no  licence  will 

be  granted  to  any  0/  them,  unle/s  be /hall  al/o^  at  the  fame  time 

and  place,  produce  a  certificate  under  the  bands  of  the  minifter 

I  and 
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snd  ibg  ma/or  part  rffhe  cburchwardint  and  evirfeert^  cr  etfe 
%f  three  9r  fntr  reputable  and  fubftantial  h^ujeholders  of  the 
flace  where  be  Inbabiteib^  fitting  firth  thai  he  is  e/good/ame^ 
andaf/Mr  life  and  coirvtr fatten. 

Andjeu  are  /»  make  a  return  to  the  faid  juft ices ^  at  the  fame 
time  and  place^  in  writing  under  your  handy  containing  the 
names  efailfuch  perfons  as  you  fbail  have  fummenedfe  to  ap^ 
fear  btfire  them  as  is  afirefaid^  together  with  their  dwelUng 
flaeeSf  and  thejigns  by  which  their  boufes  are  known. 

Hereef  fail  not.  Given  under  my  hand  at  Raifbeck  in 
the  ford  aunty  the  *-^ —  day  of in  the  year  of  our 

Ufd 

John  Bowncfs,  high  conjlahle. 

C.  Certificate  from  the  minifter,  fcfr. 

TT^E  the  miniver  and  major  part  of  the  churchwardens  and 

^^      overfeers  of  the  poor  of  the  parijh  of in  the 

airirt>  ^  Wcfttnorland,  do  hereby  certify  that  A.I   of 

in  the  fiid  cotdnty^  yeoman^  is  a  perfon  of  good  fami^  and  of 

fehtr  life  and  converfation.     If'itnefs  cur  hands^  the day 

of^"^^ — —  in  the  year  of  our  Lord ■» 

A,  M,  Minijler. 

A  C    > 

D.  Licence  to  keep  an  alehaufe;   on  the  5  &?  6 
Ed.6.c.,25.  2G.2.C.2S.  and  26  G.  2.  ^.31. 

Wcftmorland,  1    j^Ta  general  metting  of  his  majeflfsjuf- 
Eaft  Ward,    J  -^  tices  of  the  peace  for  the  faid  tounty^  a£U 
iwg  within  the  divfit^n  cf  the  Eaft  Ward  aforrfaid  in  the  county 
afonfai^^  h&Idets  at  ^  in  and  for  the  faid  divifon^for  It* 

trufing  perfms  to  htp  cmmon  inns  and  alehoufes  the  ' 

dQj  fl/Scjjtembcr  in  the  ^  year  of  the  reign  of  our  fove^ 

nrgn  hrd  George  the  third,  j)f  Great  Britain,  France,  and 
irelafid,  kingy  dtftndir  of  the  faith,  arklfo  forth^  and  in  the 

^ear^four  Lord ■, 

We  hh  majefift  jujlicis  oft^e  peace  for  the  faid  cour.ty^ 
wh^fi  banJi  and  feah  are  hereunto  fet  {whereof  one  is  of  the 
qtTorum)  affemhUd  at  the  faid  general  meeting j  do  allow  and 
iicenu  A.  B-  yeoman,  at  thefign  of  — —  in  —  within  the 
dmjim  and  csunty  afirefaid,  to  keep  a  common  aleboufe  or  vie* 
E  4  tualling 
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turning  bwfu  ond  U  uittr  akd  foU  viSudit,  be^r^  ah^  tydtr^ 
and  othtr  gxcifiobU  liquors^  to  bt  drank  in  ib$  fame  hmft 
tvberein  be  now  dwilUtb^  ^nd  not  tljewben^  for  one  wboU  year 
from  thi  2()ih  day  of  this  prejgnt  niontb  of  September*  ani  ma 
loigor  :  So  as  tho  true  ojjtze  in  breads  beer^  0//,  and  atber 
liquors^  bireby  allowed  to  be  foldy  be  duly  kept  \  and  no  iro- 
lawful  game  or  games^  drunkennejs  or  any  other  difurder  btjuf-- 
feted  in  bis  btufe^  y^^d^  garden^  or  baikfide  \  but  tbat  good 
arder  and  rule  be  maintained  and  kept  thetein^  aceerdimg  ta  she 
laufs  of  ibis  realm  in  that  behalf  made*  Given  uneUr  our  bands 
andjeals  the  day  and  year  fir  ft  above  luriiten. 

If  he  harh  not  been  licenfed  the  year  before,  then  thefe 
words  muft  be  infertedi  m  (  4  certifi*  ate  under  the  Bands 

0f  ■  ■■  having  been  firji  produced  unto  us^  fi^^^H  f^^^ 

that  ibe  faid  --— —  is  of  good  fatne^  and  of  fiber  lift  and 
cowver fatten,  y 

But  if  fucb  perfon  hath  been  licenfed  the.  yean  be£df£» 
this  certificate  is  not  requited  ;  jind  ibeuslbrc   to   infeft. 
the  fame   in  all   licences  is  abftuii ;  and^- if  executed  by 
the  juliices  10   fach   forniy  roqil  be  in  many  ioAao^es 
not  true. 


E.  Recognizance  of  an  alehoufekecper ;  on  s^^  ^ 
Ed.  6.  u  25.  and  26  G.  %.  c.  31,       .   .♦ 

WcRlmorland.  J2^,iV  remtmbred^  jbat  on  thi     n .   day . 
^ ^ ofj^,  in  the  - — r-r;  yHkr eftbtrm^ 

of-- ^  A.  P.  of :  in.  the  tounty  qfmfo^  innktepii-^^ 

and  h,S.  of  ■  1  yeoman^  andE>S.  </■  \  ^^'.  ^yyoammt 

perjonaly  came  before^  tu  t*— ^  efquiteSx  j%^^^  -pf^Sf  tf^ce. 
for  the  faid  ceuntyj  and  acknawUdged  ifyfnjelvei ^lifi  f|«f  tOi^r^ 
fnid fever eign  lor^  thejting^  thai  is  tofyy^  the,  faid  A^  I?*  tko 
fum  of  \o\^  and  the  faji.  A.  §•  and  B. S^  tbe^aiuf^^  I,. 
ea^H  of  good  and  lawful  mw  4  Crcat^rkain,  /^.^  mA$ 
4md  levied  of  their  goodi  andchatt^U^  kndi  and  Unemen^x^ 
fpeiiively^  to  the  ^fe  af.our  fatd  fwereign  io^d  the  Mttgj^  b{s 
heirs  and  fucfej^rs^  if  tl^efaid  A«  P*  J&^  mt»ke  defatek  in  tip . 
rendition  underwritten^^  .  ,  ^ 

^/f  £  condtiion  of  this  recegn{7^ie  is  ffich^  tbfit^wber^^e 
ibe  above  bounden  A.  P.  //  licenfed  tajioep  a.  mammon  itM,etnd 
alehou/efor  ane  year  from  the  z^tb  d^.of  this  ptefiM  fM^^  tf 
September  in  the  hou^e  where  he  new  dwelletb  at  ■  ■  ■  j^tn 
aforefaidi  if  be  the  fold  A*  P.  fhallleep  and  maiataiu  i§$d 
ard^r  andrule^  andfhall  fuffer  no  difordfr4  or  unlawfsd  gem09 
to  be  ufed  in  bis  faid  boufe^  nor  in  asy  ot^it*/f»  Jl^dl$  i^dist^ 


nr  UA^^  ihirmunU  Mmguig^  during  tbi  fiid  firm,  ibm 
this  Ttt^nizanu  JbaU  hi  vcidm 

Taken  and  acknowledged  the  day  -and    - 
year  abore  Wfitten,  before  us, 

F.  Information  for  feUing  ale  without  licence ;  on 
the  35  G.  J,  r.  iij; 

Couotyof  I   7>£  it  nmimbnd^  thai  am  tbi.^'^^^  day-^J 

■     J  ^  ■      ■■  in  the year  of  the  rgfgn  ef  ourfo* 

vereign  lord  George  tbe  thirds  by  the  graee  ef  God  king  ^Great 
Briuio,  lie*  and  in  the  year  of  our  Lord  •  ■  .^  at  —  in  the 
Ja'td  county  of  ,  A.  I,  of  ^  in  tbe  county  of' 

gtmlemany  who  ffofecutes  as  well  for  the  poor  of  the  parijh  of 
— —  in  the  faid'founty  of  ■  as  for  himfelf  in  this  be^ 

half  J  in  his  proper  perfon^  comet  h  before  me  I.  P.  efquirg^  one 
•f  iiii  juflices  of  our  fat d  lord  the  king^  affignedta  keep  the  peacs 
^fisir  feid  lord  the  king  in  and  for  the  faid  county  of  .^ 
oni  ulfe  to  bear  and  determine  divers  felonies^  ^^^fp^Jfts^  and 
other  mif demeanors  in  the  faid'' county  committed^  and  as  well 
for  tbe  poor  of  tbe  faid  parift>  of  "  ■  ■  in  the  faid  cotmty  of 
-^-«  as  for  bimfelf  givetb  mo  the  faidjufiice  to  underfland 
a$i  he  infeemed^  that  after  tbe  20thdayofSt^itsn\iQ,x  I79S» 
ond  within  fix  months  next  before  tbe  day  oftxhibiting  the  feud 

information,  to  wit,  on  4be day  of  — —  ih  the  year  ^ 

our  berd  one  tbomfand  feven  hundred  and  ^  at  the  parifo 

V^-* —  in  the  faid  county  of  — — -,  one  k.  O.oftbeparifls 
of'^^  in  tbrtounty  of  yeoman^  did  fell  ale^  or  bter^ 

or  oaf  otber'txdfMk  liquors^  (particuiarrizing  which  of  them, 
as  tbe  cafe  fliall  happen  to  be,)  by  retail^  in  the  boufe  of 
bins  tbejaid  A.  O.fstuate^Jlanding  and  being  in  the  faid  pari/b 
of  ^  >  '■■  in  tie  ^id  county  of'  ■  ■  without  being  licenfed 
thereto  Occordittg  to  htw  \  whereby^  and  by  force  of  tbeftatuts 
infiub  eafe  madfond  provided^  tbe  faid  A.  O.  hath  forfeited 
for  bis  pad  offknte  the  fum  of  twenty  pounds j  and  aifo  tbi 
cofisani  oxpencif-eUtending-  the  convicting  the  faid  A.  O*  of 
tbe  fnd  offence^  one  moiety  of  the  faid  penalty  of  %o\m  to  bim 
the  faid  A.  1.  assd'tbi^  otbertnoiety  thereof  to  the  ufe  of  the  poor 
of  da  faid  parifls  of  ■  ■%  fj^oing  the  parifh  in  wbick 
the  /did  iffenco  was  comautied) ;  and  that  A.  Vf^   of  tbi 

par^  ^  ■       -  in  tbecmnty  of yeoman^  isa^ma* 

tnial  mtnefs  to  -be  examined  concerning,  the  pretnifos  :  and  thi ' 
food  A*.  L  who  pr^ecsttes  as  eforefaid^  prayoth,  that  the  faid 
A*0.  mof-btoonviaulff  the jaia^oncit  and  thai  am  moiety 

14  tf 
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tf  ^0  Jmd  fHiahj  of  10  f.  may  bi  adjuigfi  U  blmibe  fidd 
A,  I.  and  the  other  moiety  thereof  fothttifeof  the  poor  pf  ehe 
/aidparijb  of  >  i  .  t  accordmg  to,  tie  form  of  tie  /iatufe  in 
fuch  tafe  made  and  provided  \  emd  tboft  the /aid  A.  O.  may  he 
fummontd  to  anfwor  the /aid  information^  and  make  bis  defence 
thereto^  and  the  ^id  A.  W,  to  teflifji  his  knowledge  therein^ 
before  me  thejufttce  eforefaid. 

G*  Summons  of  a  p^rfon  for  fclirng  ale  without  li- 
cence^ on  the  35  G.  3.  c^  113. 

County  of  1  To  A.  O.  and^to  die  conAable  of in 

I  ,  11         J     the  faid  county. 

TJT^-H ER^A&  an  information  batb  been  this  day  exbi^ 
^^     hiied  by  A.  I.  of  ^^-^^  in  the  county  of  *  gentle^ 

'  man^  who  ptofecuiei  as  well  for  the  poor  of  the  parijh  of  ■  ■  ■■ 
as  for  bimfelf  in  this  behalf^  before  me  I.  P.  efquire^.  one  of 
the  jufiicts  of  our  faid  hrd  the  king  affigned  to  keep  toe 
peace  of  our  faid  lard  the  king  in  and  for  the  faid  county  of 
■  ,  and  atfo  to  bear  and  determine  divers  felonies^  tref^ 
paffts^  and  other  mifdemeamrs  in  the  jaid  county  committed^ 
felting  fortb^  that  after  the  loth  day  of  September  X795*,  011^ 
toithtn  fix  enemhe  neeee  before  ibe  day  of  exhibiting  the  faid 
informatictL,  to.  wk^  on  the  ■w  i-  u.  day  «/*  —— *««  in  the 
year  of  our  Lord  one  thoufwfid  feven  hundred  and  ■■■  ,  adlgha 
parifh  of  ■  n.  ■  in  tbeftidcemty  of  ■  ■  ■  »  ,  you  A,  O;  of 
ihepartfi^  of^  ■  in  the  county  •/•*-^>^«tf»t  did  fill  aie^  or 
keer^  or  any  other-excifeabh  Hquort^  (pamcutarizing  which  of 
tbeiBt  as  the  cafe  (b^U  bappeo  to  be,}  /ry  retail^  in  the  boufe 
of  you  the  faid  Am  O.fituate^  flanding  and  being  in  tbefatdpa* 
fifi^  of'^m^inthe  Jatd  county  a^*-— — ,  without  being  koenfed 
^eto  aeeardmg  to  loco,  \  ivhenby^  and  byfbrte  of  theflettuto 
infmh  cafe  snade  and  provided^  you  the  Jaid  A.  O.  bavefhr'^ 
feitadfor  y^ar  faidojfencethe  fum  of%o  I.  andalfr  theeofhamd 
-eapencosattending^tbecouni&ing  you  thereof^  one  moioty*oftha 
iaidpenabf  of  20  K  io  him  tbofoid  A#  L  and  ehe  other  moiety 
thereof  to  the  ufe  of  the  poor  of  the  faid  parifh  of^  1  {being 
the  parijh  in  which  thefedd  ijffince  was  committed)^  and  praying 
that  youi  the  faid  A^  0«  may  be  corniced  ^  the  paid  offence^ 
and  that  one^  moiety  of  the  faid  penalty  of  ao  1.  maybe  adjured 
aohim  the  faid  A*  L  and  ^e  otiermohythe9teof0o'tbe  ufe  of 

.  ^p^rafthofeidpari/bof''^'^^aoearding  to  tbofo^m  if  tie 
fiaHMite  infudhc^madaandpraodded:^  *fhefe  art  thereto  ta 
aofuiro  yoottho^fqid  ^  O*  to  appear  befeaa  nw  on  the  — — 
4uj^  pf  mnt^r^oing^  a^tbe  bom  ^^^^^^im^tbafaro^ 

moio^of^fbmo^day^a^ibehooifecf-'^^^fiksaUm    ■^.  ■■  ■  in 

the 
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tki/aid  county  %f  ^  pt  anfunr  tUmatiir  iff  e$mpJaw$ 

imitainid  in  tbi  faid  informBtion^  and  Ujbemcaufi^  if  any  you 
hwt^wbyj9ufi>9uidM  he  C9fm£tid  oftbtfaid  effetue  ihargtd 
inibifaidinftrmaiioH  i  and  J  do  OHthoriziyou  thtfaid  A.  C. 
Hftrvi  tbi$  my  fummmsi,  andd$  rtquin  you  thifcad  A.  C.  U 
attend  me  at  the  time  and  place  laji  abevementined^  then  and 
there  to  make  a  return  to  me  of  the  execution  of  ibis  my  fum* 
mem.     Herein  you  ibefaid  A.  C.  fail  not.     Given  under  my 

band  and  fimly  at  in  the  county  of ^  the  — — -.  day 

of--^-^  in  the  ^^^-^year  of  the  reign  ef  our  faid  fovereign 
brdtbe  new  Jting^  and  in  the  year  of  our  Lord  one  tboufani 
fmnhundred  emd  *  - 

Note,  a  fummons  fpr  a  witnefs,  in  behalf  of  either  of 
tbs  parties,  may  eafily  be  extracted  from  the  premifes  ; 
or  may  be  inferted  in  the  above  fummons  of  the  offender, 
by  adding  after  the  words,  *'  Tbit  my  fummons  ;**  And 
yon  the  faid  confiahle  are  hereby  further  required  to  fummon 
A.  W,  of  ■'   in  the  faid  county '  of  —  to  appear 

before  me  at  the  time  and  place  aforefaid^  to  tefiify  bis  Jtnotu^ 
lidge  in  and  concerning  the  premfes.     Herein^  (^t, 

H.  Coovidion  for  felling  ale  without  liccoce ;  on 
the  35  G.  3*  c,  nj.  fpccWly  dircdcd  by  the 
.%&'G.Zm  Cm  31. 

Middlefex.    }  A  ^;  jf  ^'^^'^  •«/«  ^"^if")  ^  ^ 
J     .  •  /<*»•«  (^^  ^»  ^oe  oatb  of )  0, 


Jminifald  ale,  beer^  or  other  lijuors^  in  tbeparifb  of 


in  this  county^  on  the  — —  day  of  witb<iut  being  Uanfed 

thereto  auording  U  law  (or,  aftor  being  difabled  to  felly  as  the 
cafe  a^ay  be).  This  if  the  fir  ft  (or  feconi)  ^ena^  Giwm 
md^r  pg  band  andfeal  this  — -— .  day  of         j,.., 

I^  Notice  of  the  above  convl&ioo^  to,. be  given 
either  perfbnally,  or  left  at  the.  place  where  the 
f^flfeoce  was  committed. 

goimty.ofj  To  ttar  conftaWfe  of  -.— ^ 

jrrrHER  Ej/S^  A.  Or  jT- in  the  eoOityof'^ 

^^  yeoman  J  is  ibis  ^-^^  day  of  ■  •■  duly  eonviifed  be-^ 
fbre  me  J.  ?•  ef^uirey  one  of  his  majefiy^e  jufiices  of  the  peace  in 
and  for  the  fuid  county  of -^^—^^  of  having  fitd  ale^  beer%  or 
oiberuxeifeable  lipiorsj  (or  as  the  cafe  may  be,}  without  being 
dseiy  Sceifed  fo  todoi  whereby  he  bath  forfeittd  the  fum  of 
Voi.X.  fEC  aol 


6o  Wi^VfM. 

10 1.  biJiJes  the  ulis  andfxpemes  attending  iht  faidcen^Mofi^ 
%uhicb  iofis  and  ixpences  I  haw  pertained  and  ajffifftd  at  ib$ 
Jum  «/ ■  ■■■■  ■  purfitant  te  tin  fiaiutt  in  tlM  £qfe  made  and 
provtdtd:  Thff$  anthirefore  to  authoring  and  rtfuireyw.  the 
fold  cwfiahk  to  give  notice  thtnesf  unto  the  faid  A.. Ob  and 
to  demand  and  receivi  of  him  th$  jaid  A.  O.  the /um^of  """^^  ^ 
vjhereofym  ate  to  pay  the  fum  of'  ■  ■  to  A#  K  if  \  » 
Viho  informed  me  of  the  /aid  ofence^  and  loL  the  remain^ 
dir  thereof  you  are  to  pr*y  to  the  chnrohwardens^  or  ovef/eero 
of  the  poor  of  tht  farijh  of  *— -  — *•»  for  tbeuftof  the  poor 
ofthi  faidpafijk  (being  tht  place  where  tht  fatd  oj^^nie  Wai 
committed).  And  if  the  faid  A  4  Dr  JbalL  rejfnft  or  mgle^  la 
pqy,  the  fame  for  three  days  after  notice  of  /his  my  order ^  you 
are  to  certify  the  fame  unto  me^  that  fuch  further  proceeding's 
may  be  had  thereon  as  to  law  doth  appertain.     Given^  &f  r • 

K/Warrant.of  Diftrcfs  on  nofl-paymerit  of  the 
penalty  for  felling  ale  without  licence;  00, the 

.  35  G.  3.  c,  113.  not  to, be  iflpcd  till  three  day^ 
after  fcrvkc  of  the  abpve^  noucc.  •  ... 

^^"?^y  ^^  J  To  the  conftableof ; in  the  faid  povnty, 

T/f/*M  BRE  jf^S  by  a  certain  con^Ht^ny  tmder  my  hand  and 
^^  feal^  beetring  date  the  —  day  of  ^t  *  ■  4n  the  yean^our 
Lfird  — r»  A.  O*  of^  in  the  xonpty  of  \  yeoman^ 

wen  and  is  duly  convi^ed  befhre  mt  f,  P.^  efy^re^,  ontt-pf  *tie 
juftices  of  our  lord  tht  king,  offtgned  to  beep  the  peac^of  our  faid 
lord  the  king  in  and  for  the  faid  county  »/'-^-^^— ,  and  affo  to 
hear  and' determine  divers  felonies^  ^tefpaffi^,  'dndothttr  rmfde^ 
meanors  in  the  faid  county  con^mitred^on  his  (oe  her)  own  cors-- 
ftffton^  (or,  on  thi  oath  of  — — ,)  of  hnvingfeld  ale,  beef^  or 
otbir  liquors^  (fpectfying  which  df  them,  as  the  cafe  fbM 
happen  to  be, )  in  the  parijh  ff  —  in  the  faid  eontttf  of'  ■  ■  • 
an  the  *-—  day  of  *--— ,  withotit  beitg  Jieenfed  iherHt^Mottd^-' 
ing  to  iaw^  (or,  e^fter  being  difitbled  U  fetk^  Jka  tife  4Mfe«  «i^ ' 
be,)  whereby  he  forfeited  the  fitm  ofao^^lnfidtsthta^l:M 
extences  attending  the  faid  coovi^ion,  which €o/ii  and^expeicei 
Ihave  ajiertaitudand  affjffedf  and  do  hereby  eftertain  andafftfif 
at  theJumof''^''-^ptirfuant  to  the  fiatutein  fuch 'ee^  made  ind 
provided^  (}ftbe  c^nvi^lion  wis. made  in  the  abfeocetrffhe 
party  fay,  Jnd  wkee^eeu  the  faid  A*  (X^ntbe  »■■  *  day  of '  '■  ■■ 
iq^  pafi  had  due  notice  of  the  find  tam^Siani  but  hath  hUhorto 
eiiiogether  negle£fed  and  refufed  to  pay^  and  batbmt  yeifeUd^  the 
foidfeveraiftime  of  •*— ^  and  or  any  part  thereof  r^paC" 
tiveiy :)  Ti^f  ttre  iherofbre^to  ammtmd you  to  difiraim  ibtgnudt 

*    and 


Z'M^vdtsi.  eft 

ndtbatuh,ftlafoidfi.0.whirtfMtr  they /haUtr  may  he  found 
wHbtnmtJurtjSaHM,  m4  tifi  any  gont,  «r  <hatuls  fiuni or 
i.tng  ,n  tbt  houfe  «/  tbtjaid  A.  0./,tmate,Jlandingandbthg 

w  tbtjaid  panjhtf ,»  the  faid  couni,  of (*«W 

<A*  houfe  w  wbub  tbe  /aid  offmce  ■was  committtd),  or  whhb 
fiaU  b'f»*nd  or  it  in  any  bouft,  outb'.ufe,  rtUar^  vault,  or 
Mbtrjioreboufty  belonging  thereto,  or  occupied  tbereuiib,  and 
u  tbt. good!  and  cbaitth  fi  di/irained  to-ievj  tbt  faid  fever al 

fimofto  1.  W-— ,  4,ud  ifvHtbin  the /pace  o/Rve  days  ia) 

nt*t  after /ucb  difirefi  by  you  made,  the/aid/everol/umi  tf/aoJ. 
^-^TTT*  "-^''^f  «"'*'*'  reafonable  charges  of  beeping  the 

/aid  dijire/s,  to  it  aliofuediyme  the /aid juf lice,  JbaU  not  be  paid, 
tbal  tbiM  you  do  /eU  ibe/aid  gofdt  and  chaittlt  /o  by  ycu  di/- 
trmud  at  a/orejaxd,  and  out  of  the  money  arifing  byfich/oie^ 

tbotyn  do  pay  one  moieiy  of  the  /aid  penally  ,r/um  of  2ol. 

andalfotbe.Jazd/umo/~r-  {being tbecofl, and expentet afart. 

faeiy.toh.  I.y__—  /,  the  uuntyof — ye»,nan,who 

mformed  me  of  tbt  fatd  off.nte,  and  the  other  moiety  of  the  faid 

penalty  vfnm  of  %o\.  to  the  tverf,er>  of  the  poor  of  the  parijh 

4/tbe/aidpariJh  [bung  the  parijh  in  wliich  the /aid  offence  wat 
tmmtted),  returning  to  him  the  /md  A.  O.  thi  overplus  oh 
irViji*  r/f'!''l>l<  charges  of  taking,  beeping,  and  JeUing 
the /atdd/irt/s  being  firft  dedUt.d:  jind  you  art  htrtb,  eom- 

tnandtd  to  ctrufy  to  mi  the  jaid  juftiu,  on  tht day  of 

tm,  next  en/mng,what  you  /ball  do  by  virtue  of  this  my  war^ 
rant,    GiVcn  under  my  band  and/eal,  at in  tbt  faid  toun- 

V\  "~: '^' ''^y  */ '«  '*«  —- fear 

*/there,gnofeur/aid/ovireign  Lrdthe  nowiing,  and  in  the 
year  ef  our  Lard .  * 

Return  of  NoUa  Bona  to  be  indorfcd  upon  the  warrant. 

JeiLiT*l  T'fi  'I  h  ^'  *^*^''fi''"  «'"*''""^'rf.  that  tbt 
W/Aw  »«wW  A.  O.  hath  not  an-, goods  or  tbaltth  belonging  to 

a^itlli  ^'  ^^'  ""'*'"  "'^J^^i/diHion  of  thefiidjujice, 
I^Lt'c  -Tl"*,  ^f^r"'  "■  ''"'"'''  f«"'d<>r  being  j^ 
TJt^/'r^'  ^"^  ^-  ^'  ^r''  >'^4  W  being  ii  tht 

C  /r^  'ITT-  '" '*'>'' """'y  '/ (beinr  tbt 

boufc  «  ^ch  the  offence  v>itbin  mentiitd  wa,  cLmitidl 

W.*?A  *^''  •*'*"'^''.  f^/'  ^'''  •^  other  flarebovje,  be. 
^tba,  memumtd  fivirai.  jeemt  tfiol  and  —  tr  an/ part 

thereof 


62  aieDottfe^. 

f hereof  uJftHivefy^  at  toiAin  I  eon  te^inmiiH.  baied  iUt 
—J—  Jay  9f  ■  ■  m  the  yeear  ef  mr  Lvrd  M  tbcuJanJ 
feven  hundred  and  ■  '     % 

A.  C.  Conjlahliof^^^^ 
witbin  nam0d» 

la.  Commtcm^nt  on  non*payment  of  the  f>efiilt]r 
for  felling  ale  wichouc  licence  \  on  the  35  G.  3. 

r  nnfv  «f  f  ^®  ^'^^  conftaMc  of  — —  in  the  faW  coun- 
v^oancy  or  1      ^^^  ^^^  ^^  ^^^^  j^^^  ^^  ^^^  majtfty*«  gaol 

'  t     gt      ■        in  the  faid  county. 

Tf/'H  ERE  AS  by  a  eertain  convi^im^  under  my  temd  and 
^^  feal^  bearing  date  the  —  de^  of^-"-^  in  tbeyea^'^our 
Ltrd^*^^^^  A,  C5.  ^—  in  iheceunifof^^-'^ytMan^  wa% 
and  is  duly  conviffed  before  mi  J,  P.  efynire^  $ni  tfibejef/fiiet 
of  our  lord  the  king^  ^ffigned  to  keep  the  peeice  ofpnr  faid  Urd . 
the  king  in  and  for  the  (aid  cmntyef  *'  ■  "^  andayfo  ^hte^ 
etnd  dtttrmine  divers  fehnies^  treffnffei^  and  other  mifdeifte^noro 
in  the  faid  eounty  committed^  on  hii  (or  her)  ou/k  eonfeffbn^ 
(pr  on  the  oath  of  *  ■ )  of  having  fold  aby  beer^  or  Uhet 

liquors^  ((pecifying  which  ofthem^  iathe  cafe  fliaSl  tiappen 
t;o  be,)  in  the  parifh  of  — —  in  the  faid  connty  of  ■  '■  >  fc'-  ok 
tie  "  '  '■'■  day  of  without  being  licenfed  thereto  according 

to  law^  (or,  after  being  difabled  to  fell^  aa  the  caie  nay  bC|) 
whereby  he  forfeited  the  fum  of  20  i.  hefidet  the'4afi$  and 
expences  attending  the  laid  conviHion^  which  of/h  andexpences 
I  have  afartained  ana  ojftffed  at  the  fum  of  ■  pur  fount  to 
the  Jiatute  in  Juch  cafe  made  and  provided  i   and  wbepeas  the 

faia  A.  O.  on  the  ■        day  of Iqft  paft^  had  due  notice 

ofthefaidconvi^ion^  btU  hath  hitherto  akagetber  negieHid 
and  refufed  to  pay^  and  bath  not  yet  paid^  the  faid  fgffaral 
fums  cf  20 1*  and  -    ■  ■  or  any  part  tbererf refpoBivety  |  and 

whereas  on  the  day  if  '  lafi  paft^  1  did  Ijjne 

rriy  warrant  to  the  conftable  of  ■  ■  ■  ■  ■  eommamiiag  hint  to 
eiiftrain  the  goods  and  chattels  of  the  faid  A*  0»  v&refaexHt 
they  fbould  or  might  be  found  witbin  my  jttrifdHti^tt^  attd 
alfo  any  goods  or  chattels  found  or  being  in  the  houfe  of 
the  faid  A.  O.  ftaate.Jianding  and  being  in  the  fieid'^parijb 
of  ■  in  the  faid  county  of        ■  ^'  (being  the  hotiA;  in 

which  the, faid  offence  was  committed) ^  or  which  JbotUd  be 
fntnd  or  be  in  any  h^nfe,  outhoufe^  cellar^  vault,  or  other 
Jierehoufe%  belonging  thereto^  or  occupied  therewith^  imd  that 
the  faid  conjlable  Jbould  certify  to  me  the  faid  jufiece^  an  ebe 


m^utts.  6$ 


— i*  Jof  $/ 9f9u  kfi  paft^  what  he/h^M  do  hf  vlf'^ 

tut  rfmj  fiii  vsmr%mU\  mmd  whiruH  ii  duljf  dppiors  Utmi^ 
tbt  Tftum  ^  A.  C.  anftahii  cf  ■  i-  nfortfaid^  dated  thi 
_^  iay  tf  —  laft  pajty  that  thi  faid  A.  O.  hath  not 

cnj^so^s  or  chattels  bf longing  to  him  the  faid  A.  0«.  within 
tbt  jwifdi^iom  oftne  the  faid  jujiice^  and  that  there  are  not 
any  goods  or  chattels  found  $r  heing  in  the  houfe  of  the  faid 
A.  p.  jfrifH^'t  fianding  ^4  ^^"g  in  tht  faid  farifh  of 
— — •  At  the  faid  countf  of  *  ■  {koing  the  boufe  in  which 
thtfoid  ^ence  was  committed) ,  or  in  any  houfe^  outhoufe^  cellar^ 
vanity  or  other  ftoroh^ufe  belonging  thereto^  or  occupied  there^ 
mhrwbiroafbicouid.lruithefaidfeveralfkmt  of  20\.  and 
— ^  IT  anf  pari  tber/tef  ufpeSliyely  :  X  Tbtfe  Utrt  tberefart 
U  temmand  you  the  faid  conflabie  of  ■  aforefaid^  U 

offrthend  him  the  faid  A.  Oi  and  hitftfafefy  U  convey  to  tht 
fiidgaoltit  -^-*— '  afoufaidf  andthoro  to  deliver  him  to  th 
foid  Ueporihiforff  together  with  this  pri£$pi.  Andldoberoly 
cmmandym  thifoid,  hooper  of  the  faid  gaol  ta  recoiva  into  your 
cufiedy  in  the  faid  gaol  him  tht  faid  A*  O.  emd  him  then 
J^dj  to  ietp  for  ihofpace  of  fix  calendar  months^  unlefs  the 

jaUfemralfumi  ^  ao  1.  and fhall  be^foamr  paid  and 

fotiified',  and. for  ^nrfa  doing  this  /ball  be  your  fnfficiont' 
wofrantm    Giyen  under  my  hand  andfeal  at  '  ■  in  tht 

aunty  of  the  — *—  day  of-^-^  in  the — year  ofth$ 

rtign  tfofrfaidfbuoreign  lord  the  new  king^  and  in  the  y$ar 

Where  the  warrant  of  commitment  is  iflfued  by  t  juftice 
of  a  difierent  comity  to  that  wha^e  the  offender  Wis  eon- 
viAed,  the  foltoiving  addition  to  it  (hotdd  be  made  at  thtf 
abo?e  X  :  ^nd  whereas  it  duty  appears  t9  tni^  upon  the  oatb 
(f      *     ■  tbt  faid  conftabk  of^  i'  aforefaid^  that  tht 

flames  J.  P.  fitlfcrtbed  to  thr  faid  warraftt  tf  diflrefi  vrt  ef 
tht  froptr  band'  writing  of  the  faid  J.  P.  the  jujikt  granting 
tht  fame y  and  ibat4bo  faid  return  indorfed  on  ihe  fend  w^tr^ 
^tnt  rfdiflre/s  is  a  true  return  thereto.  The  biher  alterttionf 
thit  would  be  teceflary  are  Tufflciently  obrioua; 


M»  Inform* 


64  m^tmks, 

M.  Iflformation  of  drunkennefs;  on  the  47.  r.  5. 
and  ai  7.  r.  7. 

"The  infbrinacion  of  A.  L  of  — — -  m 
the  county  aforcfaid,  yeoditn,  ex1)i« 
bited  before  me  ?•  P.  efquire,  one  of 
Weftmorland.  <      his  majefty's  juftices  of  the  peace  for 
the  faid  county,  the  -  day  of 

-  in  the  year  — —  who  on 

^     his  oath  faith» 

Cf^HAT  A.  O,  ^  ■  ■  in  ihi  county  afwefaid^  labourer ^ 

-^    on  thi  ■  Jay  of  in  iht  year  aforejatdy  at  the 

fforijh  of*  in  the  faid  county^  was  drunk;  contrary  to 

th0jiatuti$  infuch  cafe  made  :  And  thereupon  be  the  faid  A.  L 
prayitb  that  be  thi  faid  A.  O.  may  for f tit  the  fum  of  five 
Jhiilings  to  the  ufe  of  the  poor  of  the  faid  parijby  as  by  tbijaid 
fiatutes  is  required^ 

A.  I. 
Before  mtf 

Summons  thereupon. 
Weflmorland.  \   To  the  conftable  of  — —  ' 

ZpORASMUCH  as  information  upon  oath  bath  been 
^  madt  before  mt  ].P,  ofqnirt,  one  of  bis  majeflfs  jufiices 
of  thi  pioci  for  thi  faid  county^  that  A.  O.  of  ■    in  the 

county  afoTifaid^  labourer^  on  thi    ■    ■■  ■■  day  of  in  the 

year  ■  at  thi  parijb  of  '  in  thi  county  afonfaid^ 
was  drtittk  $  contrary  to  thefiatutes  in  fucb  cafe  made:  Theft 
an  tbiTifori  to  nquin  ymt  to  fummon  thi,  faid  A.  O.  to  ap^ 
fior  bifoTi  mi  at  ■■  '  '  ■"  in  the  faid  county.,  on  —  the 

■  day  of  ^^ — —  to  anfwer  unto  the  faid  informatitn 

and  toflsew  caufe  why  thi  penalty  of  five  JhiiUngs  fhould  not  he 
levied  in  the  goods  of  him  the  faid  A.O.  for  thi  faid  offence; 
and  hi  you  thin,  thin  to  artify  what  yau  fhall  havi  dam  in 
tbi  pnmiffes.     Given  under  my  band  and  fed  the  ■   « 
day  of^—^—^  in  tbi  year  — — — . 


N.  For 


N.  For  a  form  of  Conviftibn,  fee  the  general  torrti^ 
title  CotlftiCtHUU  If  the  juftice  convidt  on  his  own 
vicw^  the  information  and  fummons  are  Qcedlefs, 
and  the  form  may  be  thus : 

Wcfimoriand.  1  pE  If  remmtred^  that  §n  thi  •—  dey 
5  ^  9/ '         in  the  year  cfcur  Lord^^--^^^ 

at  the  parijh  tf in  the  c&vnty  of  ,  /  I.  P.  ffy^ire^ 

eneeftbejuflicei  of  our  fjtd  lord  the  king  affgned  to  hep  tbi 
ftaee  in  and  for  the  f aid  ctuniyy  and  alfo  to  hear  and  ditertnim 
divers  ftlonies^  ir^j^ajffi^  and  ether  mifdemeanon  in  the  faid 
tsuMty  fommitiedj  prjhrafly  /aw  one  K.O,  cf  the  pariffj  of 
*■  cforefaid^   tahcunr^    drunk ^  contrary  to  the  form  of 

thi  fiotutes  in  th^t  enfe  mnde  and  provtdid  :  IVhereupon  it  it 
nnjiitred  and  adjudged  by  me  the  faid  ju/lieey  that  t kg.  faid 
A.O,  be  conviffedf  and  he  it  by  me  accordingly  hereby  con- 
vifftd  of  the  tffenci  of  being  drunk^  upon  my  own  view  as 
afirefaid^  aecoraing  to  the  form  of  the  Jiatutes  in  that  cafe  made 
and  provided :  And  I  do  Strtby  adjudge  that  thefoid  A.  O.  f'it 
the  faid  offence  haih  forfeited  thi  Ji»m  of  ^s.  to  be  paid  and 
Jtftribwed  as  the  hw  directs.  In  witntjs  whertof  Ithe  faid 
jnHict  to  this  prefent  convi^ion  have  Jit  my  handnndfeai^  thi 
diy  and  year  above  written. 

0.  Warrant  to  the  churchwardens  (if  they  are  not 
prefent  at  ihe  convidlioQ,  or  the  offender  makes 
default  by  not  appearing)  to  receive  the  penalty 
for  dfunkcnnefs  \  ij>y  the  4  J.  €,  5.  and  21  /.  r«  7. 

uf.a— ^t-«-i  I  To  the  chuTcbwardcni  of  the  pariih 
Weftmorland.  |     ^^ .^  ^^^  ^^  ^^^^^^ 

ZpORAtMUCH  as  A.  O.  ^^-*-  in  the  ihunty 
^  afefrefuidy  lahottrer^  is  confH&id  before  me  J.  P.  efquire^ 
m  of  Us  majeflfs  jtfflicit  of  the  peace  for  the  faid  county  ^  for 

that  be  tbi  faid  A.O.on  the  ■  >  ■  ■    day  of in  theyner 

•  at  the  parifii  r/*— in  thf  faid  county ^  was  drunk^ 

tontrary  to  the  Jfattites  in  fitch  cafi  mddei  tuherely  he  hath 
firfeited  tbi  fum  offivefbit^ngSy  to  thrttfe  of  ibe  poor  of  i/m 
faidparijb  :  Tbeje  are  therefore  to  reafiire  ydu  to  demand  and 
receive  of  and  from  him  the  faid  A.  O.  the  faid  fum  of  five 
/biiiingSf  to  be  by  you  eucounted  for  to  the  uje  of  or  ef aid:  And 
tf  be /hail  refufe  or  ntgleH  to  fay  the  fami^  by  the  [pace  ofoni 
week  afttrjuch  demand  niade  \  that  then  you  certify  U  mefucb 
refy/ai  and  negieff,  to  the  end  tb^tfuch  proieeTHngs  may  be  had 
thereupon^  as  to  jujiice  doth  appertain.  Given  under  p^y  band 
and  ftoi^  the  ■'  ■»'     »'  day  ef  ^      »■"■  in  the  year  ■■    *«% 

VotvL  F  :  iP.Warrint 


li  ZUiimtiS, 


^.   Warrant  to  levy  the  penaky  of  druhfcentifta^ 
on  non>payaieDt<i  by  ^J.  c.  5.  and  2j  J,c.  7, 

WeftmorlaniJ.  P°  «he  "nftable  of -. in  the  faid 

.TfTHE  R  EA  S  A.  O.  rf in  the  farifi  •/>— 

^^    in  the  county  ofonfaid^  lahounr^    was  an  tbi  ■ 
j[ay  4»y  i_—  convi&ed  before  mt  ■  onf  of  his  majgfi/s 

yiflicts  of  the  peace  fur  the  faid  county^  for  that  be  the  faid 

A-  O.  was  on  the day  of  druni^  at        ■■  <^rg* 

faid^  in  the  parijh  and  county  aforefaid^  by  which  hebdxihfar^ 
f cited  the  fum  of  ^s.  And  whereas  I  the  faid  n.  ■  ■  dfJ 
ijjite  my  warrant  on  the         'day  of  to  the  church' 

tvardens  of  the  parijh  cf''»  afore/aid^  to  demand  and  r^* 
ceivt  the  faid  fum  of  ^9.  of  and  from  the  faid  A,  O.  And 
whereas  it  duly  appears  to  me^  as  well  on  the  oath  af  C.  W. 
churchwarden  of  the  parifh  of  >  ■■^  aforcfoid^  as  otherveife^ 
that  they  the  faid  churchwardens  did  onjhe  ■■  ■  ■  day  of  ■  . 
demand  the  faid  fum  of  ^s.  of  and  from  the  faid  A*  O.  bu% 
that  be  thejaid  A.  O.  hath  negleSied  to  pay  the  fame  as  afeart^ 
faid^  and  that  the  fame  is  not  yet  paid:  Thefe  ar^  therefore  if 
command , you  fartbmth  to  levy  tbefmdfum  by  diftrainini  Jhe 
goods  of  him  the  faid  A.  O.  And.ifwitbintbefpcue'of[Gx1 
days  next  after  fuch  diflrefs  by  you  taken^  the  faid  fum^  togc"^ 
fber  with  reafoflablejharges  for  takings  and  keeping  the  faid 
d'ffirefsj  Jhdll  nit,  be  paid^  thA^tytn  you  do  felt  the  faid  goads 
fo  by  you'dijiratned  as  aforefiidy  arid  out  of  the  money  ^  eirifi*tg 
byfUchfaUs  tkdt  you  do  paythe  faid  fumof  ^  ^.  to  the  church- 
soardent  of  the  faid  partjhp  fot  the  ufi  of  the.  peer  cfthe  faid 
parijh^  rendering  to  him  the  faid  A.  O..  the  overplus  upon  de^ 
'mond,  ihe  necejhry  cbargtt  of  ibking^  ^^^^%*ffHi*f^ng  the 
fa^ddiftrofr^  being  firjl  dednSM.  'And  tf  the  faid  A/Q.  br 
^nof  atk  to  pay  the  faid  fum^f<  s.  andji^cienf  dijir^^  ^*»* 
V^r  ie found whreo^ytol^ihef^i^^f^  j^lt  ceriify  Hh 
fame  to  me^  together  joiith  tjii  trgtsarn.t^  this  warrants,  ^nfu 
Mnder  tny  harid  and  fe^l  thb'  ■  ^  ,  .  f  daf,  of        ■.  ,*» , 

.Q^  Certilxc^e  bjithe  conftabfp  of  waht  of  difticls* 

Wcflmoffland/A  ^'CT conftabtfof '    ■    ■"■  in  the  faid  county 

^'^'^akethoatjjijm'^ dayof^^^^im 

the  year '-^^  before yne  Ae  J hjfice  within- mentiomdi  thai  hd 
'hith  niade  diligent  fear ch  for ^  bufddth  hot  knuw^^  mar  cam 
find,  anygoodt  ifthewitUnmmiqn'cd  A^  Or  wbtrtUn  te  kt^ 
ibrvjhBiH'fimoffhjefl^M^.\' 

;  •  ,:    -  '^    -^  .i^  •- "  ••  i  ,    -    *^      A.  Ci- 

'    Bdarfi'tteUc  faid"    ■-•• '^  ^^  -'  '  *  ^ 

jmst;'  '^^'''  -*—  -•  ••  /  ^ 


aietH)ttfe0.  6% 


fi.  Commiimfnt  to  the  ftock&  for.  drtiokentiers; 
OD  inabiliry  to  pay  the  penalty  i  on  j^J.  c.  5. 
and  iij.c.y. 

\TT  a  ^  u^j  5  To  the  coafiable  of  ■  in  the  (aid 
Wcftmorland.   J     ^^^^^^^ 

JIT  HE  RE  AS    A.  O.    of  in  thi  fald  count f^ 

'^    Uhourer^  was  tin  the       *    ■  ■  day  ef  ■■    ■■     ■  conviHtd 

h'fsri  mi  ■  ■  »      ■  ontofhts  majefiy^sju/iices  eftbepeaafor  thi 

faidcQunty^  for  that  hi  the  Jaid  A.  O.   wai  on  the  — -  daf 

if      '     ■  drunk  at  — —  afonfatdy  in  the  parijh  rf ^ — ;— -* 

in  the  fald  county^  whireby  he  hath  forfeited  the  fum  of  ^  s» 
And  whereas  it  dufy  appears  to  «/,  that  the  fald  A.  O.  ii  not 
chic  to  pay  the  fald  fum  of  ^^.  Theft  are  thertfore  to  require 
pu  in  bh  mojefiyS  name^  iO  fet  him  the  faid  A,  O.  j«  the 
jhcku  there  U  remain  for  the /pace  of  fix  hours^  Given  ««- 
iir  my  band  and  feat  the  »  day  of      ■—, 


^Imanatft. 

DY  xht  9  Ai*.  c.tj.    U  30  G.  2,  r.  tq.    tot  every  t>*«y« 
^  fteet  almanack,  for  one  year  or  lefs^  printed  on  one 
Giie  oaly^  ihall  be  paid  a  fiamp  duty  of  2  d.     For  cv^y  • 
other  almanaclc  for  one  year,  4d«    If  for  more  than  one 
rear,  then  2  d.  for  each  year ;  but  not  (o  as  to  charge  any 
Lr  more  than  if  made  for  three' years  oo!y« 

And  by  ai  G,  3.  c.  56.  an  additional  duty  of  2d.  it 
bid di (heetalmanacks,  whereby  to  advance  the  fame  to 
the  other  almanacks'  not  being  printed  on  one  fide  only, 
r^citjog,  -tha^  whereas  the  povrer  of  granting  a  liberty  to 
piint  almanacks  andother  books  was  heretofore  fuppofed  to 
be  ao  inherent  right  in  the  crown ;  and  whereas  the  crowa 
hath  by  diiFeiifDt  charters  granted. to  the  univerfities  ofOx^ 
fsrdznd  Cambridge^  among  other  things,  the  privilege  of 
priming  aifloanacks;  and  whereas  the  univerfities  did  de* 
mife  to  the  company  of  Stationers  of  the  city  of  London^ 
their  privileges  of  printing  and  vending  almanacks  and 
calendars,  and  have  received  an  annual  fum  of  1000 1,  at 
aconftderation  for  fuch  privilege ;  and  whereas  the  money 
A)  received  by  themliath  been  laid  out  in  promoting  difFer- 
eftt  branches  of  Hterature  and  fcience,  to  the  great  inCreafe 
of  religion  and  learning,  and  the  general  benefit  and  ad- 
vaougeof  thcfc  realms  j  and  whereas  the  privilege  of  print- 
Fa  ing 
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sog  ahnantcki  hts  been  by  t  late  decifion  .at  lav  foonfl 

tp  bt  a  comiQon  right  over  which  the  crown  had  no 

€ontrouly  and  confequentljr  the  univerfitiet  had  no  power 

tademife  the  fame  to  any  particular  perfon  or  biHij  of  men, 

wherry  Ihc  paymenit  fo  made  to  them  by  the  company 

pf  Stationera  hive  been  dircontinued:  therefore  out  of  the 

additional  duties  impofed  by  this  ad,  there  (hall  be  paid  to 

'  each  of  the  faid  univerfities  yearly  the  furo  of  500 1.  clear 

of  alt  dedu&ions.   f,  io» 

BMlr«tftc.ferT»      B?the  10  jfun.  c.  1 9*  All  books  and  pamphlefa  fervins 

^^^"j^  chiefly  to  the  purpofc  of  an  almanac k^  (hall  be  charged  aa 

almanacks. 

But  where  an  almanack  containa  more  than  one  Acet^ 
one  (heet  only  need  10  be  flamped*     9  Ann*  c.  13*  f.  26. 
^     Every  almanack  (ball  be  fo  printed  that  fome  part  of  the 
print  be  upon  the  (lamp.    %\  G.  7.  c.  56.  /  5% 
MKfli  atait*         If  any  perfon  (hall  expofe  to  ulf  any  almanack  tiiu 
aaciuofiaamp-   ftamped ;  he  (hall «  on  convr£lion  before  one  juftict  on 
^*  the  oath  of  one  witnefs,  be  committed  to  the  houfe  of  cor* 

rafiioo  not  exceeding  three  months;  And  any  perfav 
may  apprehend  and  carry  him  before  fucb  juftice  i  and  on 
producing  a  certificate,  of  the  convidion  under  the  hand 
of  fuch  jaftice  he  (hall  have  a  reward  of  10  a.  to  be  pmi4 
by  the  receiver  freneral  of  the  ftamp  duties.  16  G»  at 
€.  a6.  /  5»    30  G.  2.  c.  19.  /•  26« 

^\  ■■  ■  ■>■■■■■  I  ■  I    I  I  .h  ;  ■■ 

annuitiei^. 

T>Y  feveral  a&t  oath  of  an  anmikant'a  life  is  to  be 
^  made  before  a  juftice  of  the  peace,  who  Oiall  give  a 
ceriiiicate  thereof,  in  order  to  entitle  fucb  per(ba  to  re* 
ccive  bis  aonuily. 

Apothecary.    See  |B|^fi(UUtf  • 

-■■■■'       '-^' r  


;^peai» 


Apptili  wh«t» 


^  HIS   word  has  two  figoificationa  in  law  1  the 
*"    is,  removing  acaufe  from  an  inferior  courts  or  judge^ 
to  a  fuperior  >  as  fr<>m  one  or  moie  juftices,  to  the  quarter 
fefions* 

Tlic 


t' 


appeals.  69 

The  Other  kUul  of  tppeal  (which  is  the  tuhjefk  of  this 

tide}  it  a  proieciition  againft  a  fuppored  ofFcnder,  by  the 

arty*s  own  private  aAion  i  profecuting  alfo  for  the  crown, 

n  refped  of  the  oflfence  againft  the  publick.    a  Haw.  t$$m 

An  appeal  it  hrousht  in  three  cafet ;  !•  Bv  a  man  tor  in  ^batciref  ■» 
a  wrong  to  hit  aorcftor.     a«  By  a  wife  for  the  death  of  ■'^p*''!?**^^ ^ 
brr  huiband.     3.  For  wrong  done-to  the  appeilanta  them*  ^^^^'^* 
felvet^  at.  in  th^  cafe  of  robbery,  rape,  or  maih€m«    But 
aopealt  are  now  difufed,  on  accouot  of  the  nicety  of  the 
pleadings,    and  the  chtirge  of  the  profecuttoni  and  the 
method  of  indidment  is  generally  taken.    ^W,  k  4.  c,  5. 

A  perfon  acquitted  on  an  indiAment  of  murder;  (hall  Withfai  what 
not  be  fel  at  liberty,  but  (hail  be  recommitted,  or  bailed,  ^^^,JU^i 
till  the  yetr  and  day  be  paft  1  within  which  time  an  appctl^'"*'        ^  ^ 
nay  be  brought.     3  //•  7.  r.  i. 

It  u  certain  that  an  appeal  may  be  commenced  before  Appt«|  bmiibt 
the  OierifFand  coroner,  and  removed  from  them  into  the  before  rhtiherur 
king's  brnch  by  certiorari.     2  Haw.  156.  ^'^  '•''*^- 

And  it  feems  to  be  holden  in  Fitzbirbirt*t  abridgment^  Befort  Jwfticet 
that  jutlices  of  the  peace  have  power  to  receive  appeals;  ofibeptu*. 
but  there   it  much   greater  authority  for   the   contrary 
opinion.     M 

If  the  perfon  appealed  (ball  be  acquitted,  the  appellor  p^rroiitar^ott. 
fllall  be  imprifoned  for  a  year,  and  niUytt  damages  to  the  t«^  •»  »pp«al» 
party,   and  be  grievoufly  fined  to  the  king.     13  Ed.  |. 
fl»  I*  i*  13.     That  is,  if  the  appeal  (hall  appear  to  the 
Court  to  have  been  maliciout.     2  Haw,  198. 

Forafmuch  at  an  appeal  is  the  fuit  of  the  party  at  wel\  IWdon. 
as  of  the  king^  hence  it  it  that  the  l^ing  cannot  pardon  an 
offender  found  guilty  upon  an  appeal,  at  he  may  when 
found  guilty  upon  an  indidment :  for  in  fuch  cafe  h<  can 
only  pardon  for  bimfelf,  but  not  for  the  party,  a  Haw^ 
«55- 


Zi^pltsi  attH  pears. 


w 


H  E  R  E  A  S  applet  and  peart  are  frequently  fold 
by  meafurc,  commonly  called  waier-nmfure,  thq 
contenia  whereof  are  very  uncertain  ;  therefore  for  the  fu* 
tare,  ibc  faid  meafure  fliall  be  round,  and  in  diameter 
eighteen  trchet  and  an  half  within  the  hoop,  and  eighty 
iochet  deep »  and  fo  in  proportion :  And  every  meafure^ 
commonly  called  water-meafure,  by  whkh  applet  and  peara 
vc  fuld,  (ball  be  heaped  as  ufually :  And  whoibevcr  (hal^ 
F3  fell 


T4f  :%pplecs  ami  peatisf, 

fclT  or  boy  any  apples  or  pears  by  any  blHc*-  meiffafe;  fliall 
forfeit  los.  half  to  the  inforrtier,  and  hatf  to  fhtf  jkior; 
on  corivKftion  6n  tbt  oath  of  ooe  witnefs,  befwPer  one  juf- 
tice(or  mkyor),  to  \st  levied  by  the  pcftty  cqtiAable  by 
warrant  of  the  feid  jufticc,  by  diftrcfs  and  fale.     \  Ann. 

•  But  Air  fhall  nbtcxtcrid  'td  aify  meafui*  fcat^'ittfl  zU 
Ibwkd  W  Ihe  frultcrct^^  catapiriy  iri  Ukd^ft:  '/  i.    •  . 

Cdnoern'mg  the  robbing  oCorchasds,  fee  fide  SQ(0Ol(« 

Apprelicnding  offenders.     Sec  JJtreftJ', 

"  •.       '  I    :.    •  •       *»      "         } 

'^   '     i  r    "  - 1    ..^--rt^^  >.   .  Ai. ^     r  ■■    ■  ..f/.  i  ii 

jaw?enttcr0*       ;     , 

Caoccroing  .the  fctikcbcat  of  apprcnuccju ,,.  Scq 

.    .     !-  ••     \     ■        ^-     ■       ■ude..|eooj*  •:.  '..  .-, :    '  ; 

•  •  ■   .    ,-j     '  '■     •  •  ,■.-..  .        .  .  ■• 

J.  Who  may  take  apprentias.  .* 

TJ.  'Whoare  cempillabk' t^ie  B^undoffrentias^^ 

^  'ly'i'^BijiHtrg  cfpfdr  a^hit'icp. 

*  ^V. '  Mofuy  given  to  hind  but  pobr  dppreniich. 
VI.  Bhdin^  poor  dpprentjces  to  thefeajeryice^ 

VIL  xUfftrenct^  betwten^ihe  mafi^  and  appiriutHCk 
Vllh '  apprentice,  fiealing  bis  mailer's  good^.  • 
'  IX. '  bitichig  away  anaf^eniice.      •    '' 
X  y^U^i^S  ^PP^^^ticts:-  .     •  '     •  • 
A7.  Majler  dying. 
^,Jin.  Jppreniicesjetting  up  their  trades j^ 

L  Who  mayJaU  apfrentiefSi^r 

fllhoJlandi/.      IT  VERY  perfon  being  an  houfeholder,  and  hairing  and 

^  ufing  hilf *a  pfou|Hiftn^  ih  tilhgij,  may  e^e  an  fj^ 

ptemicc  aWMr^'tHe  ag^'lff  t«t\*yHr«,'jBHd«iindcr  cijh- 

'   tcfeA,  tbifcfvtin'htifbaodry' till  twemy'-oh5  at  thy'fttrft,- 

err  till'tiienty'fbtir  i«i-t!*  ^rtid  cUnl  bgrec.     c  Ef.  c.  4; 

J'    *Sv*  l' 

ininanra  '  E^cry^ptfWB  berftg- ifl  ^ouftholdcr,  attd.t«9ef!ty*fotir 
towAi  corjro-  y^^fs  ^AA'^i  &^^  leaft,  dvirellihg  in  any  cTty  Or  t6*ir?(itfrpoi 
^*'**  ratCi  iA*  tictrcifing  ahyirt,  ctiflftry,  or  Knitntfal  occn- 


fatioo  there,  may  retain  the  Ton  of  a  freemaoy  not  oc« 
cupying  hu(bandry^  nor  being  a  labourer,  and  inhabiting; 
in  tbe  fame,  or  in  any  other  city  or  town  corporate,  to 
ferve  and  be  bound  as  an  apprentice,  after  the  cuftom  and. 
order  of  tbe  city  of  L^ndsn^  for  feven  years  at  the  leaft,  (o' 
as  fuch  apprenticefbip  do  not  expire  before  the  ap«. 
prentice  (hall  be  twenty-four  years  of  age.    f,  26,         , 

But  no  perfon  dwelling  in  aoy  city  or  town  corporate, 
being  a  iperchant,  mercer,  draper,  goldfrnith,  ironmonger^ 
imbroiderer,  or  clothier,''  fhall  take  any  apprentice  except 
be  be  bis  fon,  or  elfe  that  the  father  and  mother  of  fuch, 
apprentices  (ball  have  an  cftateqf  inheritance  or  freehold 
of  40  fi.  a  year,  to  be  certified  under  the  hands  and  feaJs  of, 
three  juAiccs  where  the  Unda  lie,  to  the  mayor  of  that 
city  or  lowo  corporate,  and  to  be  inroUed  among  the  re* 
cords  there.    /  27.  ]  .^ 

And  the  reafon  of  this  (Mr.  Dabon  fays}  feems  to  be^ 
for  that  fuch  as  are  to  be  bound  apprentices  in  towns  cor- 
porate, if  their  parents  be  of  a  competent  livelihood,  thea 
their  mafteralball  be  not  only  better  fecured,  but  fuch^ 
apprenttcea.  ^o  in  likelihood,  (hall  have  the  better  means 
to  fet  up  their  trades  after  their  times  expired.  And  con- 
cerning fiich,  whofe  parents  have  not  40  s.  a  year,  they 
are  finer  to  be  bound  apprentices  to  hufbandry^  and  the 
like,  in  tht  country*     Dalu  c.  58. 

But  hy.  reafon  of  the  fireat  alteration  in  (he  value  o£ 
money  fince  that  time,  this  provifion  is  become  of  little 
ufe,  for  an  eiiate  of  40s.  a  year  theni  was  equal  to. more 
than  10 1#  a  year  now» 

Bttt  the  citizens  of  JL^ntUn  and  N§rvficb  may  take  and 
have  apfrrentices,  as  before  this  a^.     5  EL  c*  4.    /.  40. 

Every  perfon  being  an  houiholder,  and   twenty-four,  rn  trt^eiin 
years  old  at  the  leaft,  and  not  occup)ing  hu(bandry,  nor  »«»^k«^  »o*o» 
being  a  labourer,  dwelling  in  any  market  town  not  cor-  **®*?®'P*"^ 
porate,  and  exercifiog  any  art,  miftery,  or  manual  occu-  ' 
pation,*  may  have  to  apprentice  the  child  or  children  of 
any  other  artificer,  not  occupying  hufbandry,  nor  being  a 
Ubourer,  in)>abiting  in  tb<;  fume  or  an^  other  fqch  market 
town  in  the  fame  (hirej*    /.  a8. 

But  no  perfon  d\^elling  in  any  fuch  maiket  towp,  be- 
ing a  merchant,  mercer,  draper,  goldfn^iih,  ironmonger,  '• 
imbroiderer,  or  clothier,  ihall  take  <iijy  apprentice  ex- 
cept he  be  bis  (on,  or  elfe  that  his  ft^cher  and  mother  (hal^ 
have  an  cftate  of  inheritance  or  freehold  of  3I.  a  ye4r,  to 
be  certified  under  the  hands  and  icals  of  three  ju 'I ices  of 
itc  Ibiie  where  the  lands  lie,  to  the  hciid  9%er  of  luch 
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market  town  where  Aich  apprentice  (ball  be  takes,  there 
to  be  inrolled  of  record.    JC  29. 

la  uy  place.  Any  pcrfon  ufmg  the   art  of  a   fmith,  wheelwright, 

ptoughwri^ht,  mtttwrrghc,  carpenter,  rou^h  mafon,  pUi- 
fterer,  fawyer,  limeburner,  brickmaker,  bricklayer.  Cyler, 
ilarer,  helier,  tyle-maker,  itnen-we^ver,  turner,  cooper, 
miller,  earthen  potter,  woollen  Weaver  weaving  houfhold 
cloih  only,  fuller  otherwife  called  tucker  or  walker, 
burner  of  o^re  and  woad  a(hes,  thatcher  or  (hiugler, 
,  wherefoever  he  (hall  dwell,  may  take  the  Ton  of  any  per«» 
fon  as  appren;icc,  albeit  bis  parents  have  no  land,    jf,  »• 

Se«iQca»  Every  owner  of  a  (hip  or  veRel,  and  every  houfliolder 

^ercifing  the  trade  of  the  feas  by  fifti'rng  or  oiherwife, 
and  every  gunner  commonly  called  a  cannoneer,  and 
every  ihlpwrtgHt  may  take  apprentices  for  ten  years  or 
under;  and  every  apprentice  fo  taken,  being  above  fevcn 
yearft  of  age,  ftkaH  be  by  the  fame  c  >venants  bound,  or 
Ordered  and  ufed  to  all  intents,  according  tothecuftom  of 
Lending  fo  that  the  covenant  or  bond  of  appreotkelhip 
be  mAit  by  writing  indented,  and  inrolltd  in  the  town 
where  the  apprentice  ftall  be  inhabiting,  if  it  be  a  town 
Corporate }  if  not,  then  in  tl^e  next  town  corporate:  For 
which  in'ollmcnt  fliall  be  paid  not  above  lad.     ^BL 

KomW  re-  tvcry  perfon  that  fhall  have  three  apprentices  'Jn  any 

uiAfd.  ^^^  crafts  of  a  clothmaker,  fulkr,  fheerman,  weaver,  tay- 

]or,  or  fhoeftiaker,  (ball  keep  one  journeyman  1  and  fior 
every  other  apprentice  above  three,  one  other  journey^ 
man,  on  pain  of  10  I.  half  to  the  king,  and  half  to  hioi 
rhat  fhall  fue  in  the  feffions  or  other  court  of  record;  or 
if  it  is  in  a  town  corporate,  then  to  be  applied  as  by  the 
charter.     5  EL  c,  4.  /  33. 

No  hatiuaker  (hall  have  zbnvt  two  apprentices  at  one 
time,  nor  thofe  for  any  lefs  term  than  feven  years,  on 
pain  f  5 1.  a  month,  half  to  the  king,  and  half  to  him 
that  {hall  fue  in  any  court  of  record :  But  this  not  to  ex* 
.  tend  to  his  own  fon,  in  his  own  houfe,  fo  as  he  be  bound 
by  indenture  for  feven  yeara,  and  his  te^m  not  to  expire 
before  he  be  twenty»tWA  yeara  of  age.     j  y.  i.  ly. 

/  ^  5- 

Weavers  of  fluflTs  in  N^rfali  and  Nfrwhb^  that  fball 

ennploy  two  apprentices,  ftiall  alfo  employ  two  journeymen  i 

and  no  mafier  ihall  have  above  two  apprentices,  or  an/ 

week  boy,  to  weave  in  the  faid  trade ;  on  pain  of  5 1.  a 

mouth  to  the  king.     13  {^  14  C*  2.  ^>  j.  /  i8. 


//.  fn>o  an  comfeti(ibk  to  he' hound  aptnrentUiS. 

If  my  perfon  Iball  be  required  by  any  hou(holder  ufing  Who  AUl  W 
halfaplowland  at  lead  in  tillage,  to  be  an  apprentice  and  ^**^« 
ro  ferve  in  hu(bandry«  or  in  anv  other  art,  miftery,  or 
fcieoct  before  expreffed,  and  {hallrefurc  fo  to  do,  then 
on  complaint  of  fuch  houfekeeper  to  one  juftice  (or 
head  officer)  he  (ball  fend  for  the  perfon  refuiing  ^  and  if 
he  ihall  think  the  faid  perfon  meet  to  ferve,  and  fuch  per« 
foQ  refitfe  to  be  bound,  he  may  commit  him  to  ward^ 
ibert  to  remain  until  he  be  contented,  and  will  be  bound, 
S  EL  c.  +.  /  35. 

But  no  perion  (hall  be  bound  to  enter  into  any  ap«  Atwkai^ib 
prenticclhip,  other  than  fuch  at  be  under  the  age  of  twenty* 
one  yean.    Id.  /.  46. 

Upon  the  whole,  the  aforefaid  direfiions  abqut  the 
talue  of  the  parentis  eftate,  and  fuch  like,  are  become  en* 
tirely  obfolete,  and  of  no  ule,  and  therefore  had  better 
beiepcaled.  The  reftri£lions  were  originally  intended 
(as  appeara  by  the  ftatute,  9  //.  4.  <.  17.)  for  the  encou- 
ragement of  hufbandry,  by  reafon  of  the  fcarcity  of  la- 
bmirerf  in  ancient  time.  And  this  flatuce  of  the  5  E/iz, 
is  only  a  re-enading,  as  it  were,  of  former  ilatutess  and 
eaprefleth,  that  any  perfon  being  an  houlboldir  may  take 
apprentice  the  fon  of  any  freeman,  im/  Mufjing  bufiandrj^ 
nor  bang  a  labwrif. 

IlL  Binding. 

One  cannot  be  bound  an  apprentice  without  deed,     i  >tti4SHteW% 
&tf.  68.  ^• 

2.  And  Jby  the  5  BL  €.  4.  it  muft  be  by  deed  indented, 

M.  I  G.  %.  Smith  and  Bireb.  An  adion  wu  brought 
agaioft  the^defendantf  for  inticing  away  and  detainiog  the 
piainciff*a  apprentice,  who  had  agreed  by  writing  to  ferve 
the  plaintiflF  for  fcven  ^ears.  Upon  evidence  it  appeared^ 
that  the  (lyie  of  the  writing  began,  Vtbit  indmiwri^  &c.  but 
in  fa£l  the  parchment  was  not  indented,  but  w^s  a  deed 
poll.  On  exception  taken  to  the  deed,  it  was  inftfted  that 
the  young  man  was  not  an  apprentice,  becaufe  he  was  not 
bound  by  an  indenture.  An  infant  can  be  bound  no  other 
way  than  as  the  ftatute  of  5  EL  direds,  which  is  by  in- 
denture, and  nothing  can  make  this  good..  The  deed 
cannot  now  be  indented,,  for  that  would  be  a  forgery* 
Therefore  unlefa  the  plaintiff  (hews  the  apprentice  to  be 

of 


of  full,  age  at  the  tiipe  of  figning  fuch  deed,  he  cannot 
be  eccotrme^  his  apprchricfe,  and  by  confequence  nonac- 
tion can*  lie  for  deuiaisg  the  ,apprenuce  s  neither  .can 
the  plainuft  prove  him  to  be  hij  fervaht  by  his  deed,  for 
he  has  declared  for  a;i  apprentice,  and  n>u(l  prove  hioi 
fo  (o  be*   .T^refore  the  plaintiff  was  nonfuited.     i  S^J^ 

Ca.  222* 

Bat  with  r^fpeiS  to  fettlements,  it  is  enaded  by  the 
31  G*  2k  r.  1 1«  that  the  apprentice 'may  gain  a  fettlement 
under  fuch  writing,  ahho'  it  ihall  not  be  indented. 
Aodbytfae  And  an  apprentice  mud  be  retained  by  |he  name  of  an 

vaoM  «f  an  ap-    apprcnxicc  exprefsly,  othcrwifc  he  is  no  , apprentice,  ibo 
remice.        ^      \^  bcJ)0^nd.     DdV;  iT.  58. 

Bindrng  other-    .     And  all   indentures,   covenants,    promifes,  und  6arr 
wife,  foU.         gains,  for  having  or  talcing  apprentices  other  wife  th^ik 

by  the  ftature  of  5  El.  feall.be  clcarfy  void  in  the  law  to 
,     ail  intents  dnd  purpofcs ;  arid  every  pcrfon  that  ffiall  takq 

any  opprenticfc  eoTifrary  to  the  faid  afl«  ftail' fdrteit  loTi 

Tialf  to  the  king,  arid" half  t6  hihi  that  fhall  fue  lii  the  fef- 

fions  or  other  cdurt  of  lepprd;  or  if  it  is  in. »  town  cor* 

porat<5,  then  to  the  ufd  of  Aicb  towi)  as  by  (he  charter* 

^El.i.^.f.^x.      •  ^'  ' • 

Si^y^  By  the  fcveral  ftamp  ails,  Ihe  binding  (etc«^t  it  If*  of 

pariih  apprentices'}  Qiall  be  oh  a  7  s.  flamp^  and  the  Hioit^ 

(hall  not  be  given  in  evidehc^  in  any  cour;  tilf  il'le  ftamf^ 

ed,  and  ihi' dut'fes  paid. 

Aifditicpa  And  by  ihc  8  Am.  c.  9.     Befide  thfc  faid  IblnpraD^ 

•*"?^  duties,  there  fliall  be  paid  ihc,duty.  of  6  d,  for  every  20  s.  of 

every  fqm  of  50 1,  or  under ;  and  the  duty  of  ^  9.  for  every 
^  .  't  ^   •        ^ps»  of  every  fum  abov^  3QI,  given, with  any  apprentice  | 

and  pro'portionably  for  grcaiej*  or  lefler  fums^  |0  be  paid 

by  the  maf^er,    /.  31.     . 

And  where  any  thing:,  not  being  money,  fcall  b^givrn 

^vilh.fttch  apprentice,  the  duties  (ball  be  anfwQxe4  for  thei 

'value!  tbe.reuf.    /"4S» 

But  this  Ihall  not  extend  to  any  apprentice,  put  Out  at 

the  common  charge  of  any  pariC^  or  toy^nl^ip,  or  out  of 

'any  publick  charity,    /.  40,  ' 
.  AnJ  in  the  caf-  of  K.  v.  Ltightcny  f.  32  (7.  3.  it  was 

determined,,  that  a  covenant  of  the  parent  or  friends  of  ad 

.apprentice  to  maintain  him,  or  find  hirti  cloaths  during 

the  term^  is  not   JJAble    to  any  additional   (lamp  duty. 

X>ttrff/.  andii^i/?,4  V.  732  (''J     ' 


.»»/*». , 


{c)  See  this  cifcjnorc  a:  l.rg^,  title  |JciOj.     SettUmeni  fy 


And  the  full  fum  (halt  be  infer  ted  in  the  indehtbre  in 
words  at  length,  and  fh'all  bear  dat^  on  the  day,  of  the  exe-^ 
cution  thereof},  on  paiii  tha^t  the  rnaOer  ihalf  fprfeit  do^» 
ble,  half  lo  the  king,  and  half  with  full  cods  tohiip  that, 
ftall'ftjc.     f.  2S' 

And  no  fuch  Indenture  fliall  be  given  in  evidence  in 
any  fuit  to  be  brought  by  any  of  thfe  parties  thereunto/ unlefi 
fuch  party  on  whofc  behalf  the  fi^me  (hall  be  given  in  cvi^ 
dence,  do  iirft  rrj'ake  oath,  that  to'thq  beft  of  his  know» . 
ledge,  the  fiirn  therein  iofertcd  was  rcafty  and  truly  allthat, 
was  dire£liy  of  indirc2lly  to  be  giveii  wiih  fuch  apprcnvcc, 

'  Thefald  indentures,  within ihp  bfrtfs>  (halj  \fe  brought, 
tb  the  ht;^  ofl^ce  to  be  ffamped  with'  a  (laoip  for  th^^tpuf'^ 
pdfe,  and  the  duties  paid  withmprie  nibnth  after  dat^.y^  }6« 

Arid  clfewhere  (hall  be  brought  citlj'er  tb  the  head  pffi^jc 
within  the  bilfs,  or  to  a  colletfior  df  the  Ramp  duties  out  of 
tbe  faid  lirpits,  in  two  months. after  date,  and  th^  duties 
thereupon  (Jiall  be  paid,  and  the  Tndcnture  flampcd,  if  it^ 
beatthefaid  ijf'ad  office;  other  wife,  fuch  collector  Aali 
mdorfe  on  the  indenture,  a  receipt  Tor,  the  duties  in^wQrdt. 
at  length/  arid  fubfcribe  bis  naqie  thereto.    /  37. 

And  if  it  1§  witfiin  50  n)fIesof  the  limits  of  the  bills  of . 
roortaliiyj  the  indentur«  Aiall  witjjin  three. months  after 
date,  and  eireWhere  within  T\x  liiiohtbss  \>t  brought  tathc. 
head  biSce  to  be  (lamped.    /.'38-  ,  /, 

And  all  lucH  indentures  whereinlhall  not  tie  inferted 
the  fuil  funrt*  dircflly  or  indiieiSly  given,  or  whereupoij 
the  duties  itialf  not  be  paid,  or  which  (ball  not  be  (lampefi 
within  the  time  linalted,  Qiall  b^  voFd,  and  not  avaijable 
in  any  court  or  place, 'or  to  any  piirpofe  whatfoever  ;  and 
the  apprentk^  (h'^U  be  incapabfe  of  exercifing  tde  faid 
tride.    /  39.  « •• 

Moreover;'  by  the  9  Ann.  ^.  21.  If. the  mafler  Ihall  nc* 
gkA  to  pay  the  duties  within  the  time  limited,  he  fhal^ 
forfeit  56 L  half  io  the  king,  and  half  with  fuH.cofts  to, 
Jjim  who  (hall  fiie:. '/.  66.   ' 

And  by  \fie  i8,(?.  2.  r.  i2.     If  he  fhatl  ncgte^l  to  pay  , 
tbe  fan^e  a^afotcfaid,  he  {hall,  befld^s  all  other  penalties, 
forffit  double  du(y.    /  33,  z^*         *  ,  " 

And  by  the  lo  d*  2.  f.  45.  *  If  any  mafter,  having  for-  » 
fcited  the  double  duty,  (hall  pay  the  fame,  and  tender  the 
indenture  to  be  ft'amped^  within  two  years  after  t|if  <?etCT- 
tninaticn  of  the  apprenticelhip;  and  before  fuit  hath  been 
Commenced  for  the  penalties,  the  indenture  ihall  ^c  v^id, 
jwd  the  penalties  difchargcd,    /  5*  ^  ' 
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And  if  after  the  maQer  iball  have/  forfeited  the  double 
duty,  the  apprentice  ihall  in  the  prefence  of,  or  by  writing. 
under  his  hand  figned  in  the  prefence  of  one  witnefs,  require 
hit  mafter  to  pay  the  fanK,  and  the  nudtr  fhM  not  do  it  in 
three  months,  and  fuch  apprentice  (bal)  at  any  time  withia 
tiro  years  after  the  determination  of  his  apprenticeftip,  pay 
the  double  duty,  he  may  in  three  months  after  fuch  pay- 
ment demand  of  hia  mafter  double  the  fuin  contrafied 
far  in  the  indenture,  and  if  not  paid  in  three  montha 
uhtr^  may  recover  the  fame  by  adion  at  law,  with  full 
ctifti.  And  the  apprentice  immediately  after  payment  of, 
the  fatd  double  duties  (if  his  apprentice&ip  (ball  not  be 
then  expired)  and  fignifying  by  writing  under  hit  hand, 
that  he  <iefires  to  be  difcharged  from  his  appreoticeihipt 
Ihalt  be  difcharged  accordingly,  and  (hall  have  the  fanne 
benefit  of  the  time  he  hatb  ferved  as  he  would  have  had  in 
cafe  he  had  been  aiBgncd^  or  turned  over  to  a  new  mafter. 

/  ^»  7- 

And  where  any  profecution  fhall  be  commenced  aeatnft 
the  mafter  for  the  penalties,  if  the  apprentice  flialT  pay 
the  double  duty  at  any  time  in  two  years  after  the  end  of 
his  apprenticefhip,  he  may  thereupon  exercife  his  trade, 
end  the  indenture  (hall  be  valid)  and«may  be  given  in  cvU 
«>ence.   /  8. 

Finalty.,  by  the  5  G.  3.  c.  46.  Every  chamberlain  and 
other  proper  officer  of  every  city  and  corporate  town,  and 
company,  where  any  clerk  or  apprentice  or  Servant  obtaina 
his  freedom  by  fervitude,  ftiall  enter  in  a  bdok  to  be  kept 
for  that  purpofe,  the  names  of  all  fuch  clerks,  appreniicea^ 
and  fervants,  as  fhatl  be  put  out  within  the  jurifdidion  of 
fuch  city  or  town  corporate,  and  alfo  the  names  and  placea 
of  abode  of  the  mafters  or  miflrefles,  and  of  the  fums  of, 
money,'  [but  it  is  not  fatd,  tf  9tbtr  things  ijuivaUnt]  given 
or  contraded  for,  and  the  trade  or  profeffion  which  they 
are  to  learn  1  and  the  date  of  the  indentures  :  on  pain  oif 
aol.  half  to  the'king,  and  half  to  him  that  (bait  fue  in 
any  court  of  record,  with  full  cofts.    /.  18,  41. 

And  all  printed  indentures  (hall  have  the  following  me* 
morandum  printed  under  the  fame}  viz.  «*  The  indenture, 
*^  covenant,  article,  or  contrad,  muft  bear  date  the  day 
**  it  is  executed;  and  what  money  or  other  things  ia 
*^  given  or  contraded  for  whh  the  clerk  or  apprentice, 
**  muft  be  inferred  in  words  at  length ;  and  the  duty 
**  paid  to  the  (lamp  oflice,  if  in  L^Jm^  or  within  the 
*^  weei(l]r  )><'lt  of  mortality^  within  one  month  after  the 
^  executigii)  imd  if  in  the  couotrji  and  out  of  the  faid 
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^  bills  of  mortality,  withto  rvo  monthsy  to  a  diftributor 
"  of  the  framps  or  bis  fubftitiite;  otberwifc  the  inden-' 
**  tore  mW  be  void,  the  mifler  or  miflrefs  forfeit  50  !• 
*^  and  another  penalty,  and  the  apprentice  be  difabled 
^  to  follow  his  trade,  or  to  be  made  free.**  And  if 
%nj  printer,  ftationer,  or  other  perfon,  ihall  fell  or  caufis 
to  be  fold  any  fuch  indenture,  without  fuch  njemorandum 
being  printed  under  the  fame;  he  (hall  forfeit  iol«  in  Itice 
ounner.   yi  I9« 

And  for  the  relief  of  perfoni  who,  through  negled  or  W*fie«fss  w«w 
inidvertency,  have  omiued  10  pay  inc  duty  upon  money  ^^^"J^^** 
or  other  valuable  confideration  given,   paid,  contraAed  payiag  4Mk^ 
or  agreed  for,  with  or'  in  relarion  to  any  clerk,  appren«  4•t^ 
tice«  or  fervanr,  placed  with  any  perfon  to  learn  any  pro- 
feffion,  trade,  or  employment,  to  have  the  indenture  or 
agreement  Itamped  within  the  time  limitr>d  ;  or  who  havo 
•mitted  to  infert  in  words  at  length,  in  fuch  indenture 
or  writing,  the  full  fum  or  other  valuable  confideration 
received  or  paid  :    It  is  enafied,  that  on  payment  of  dou* 
Ue  the  faid  duty,  on  or  before  the  25th  day  of  Dtamber 
178Q,  foch  indenture  or  other  writing  may  be  ftamped, 
and  the  fame  ihall  be  good,  and  may  be  giveh  in  evidence 
in  any  court.    And  all  fuch  perfons  may  exercife  their 
refpe^ive  trades,  as  If  the  faid  duties  had  been  fully  paid. 
And  every  perfon  who  bath  incurred  any  penalty  bv  fuch 
negleA  or  omiffion,  (hall  be  acquitted ;  except  where  pro^ 
fecutions  are  depending.    29  (?•  3.  €.  40.  f.  J. 

[N.  B«  There  is  generally  1  claufe  of  indemnity  in 
ibme  aA  of  parliament  almoft  every  year,  giving  further 
time  to  provide  admiilions  of  officera  in  corporations  duly 
flamped,  and  to  file  affidavita  of  the  execution  of  the  in* 
dentures  of  clerks  to  attorneys  and  foUcitorSj  the  lafi  of 
which  is  the  35  G*  3.  r.  50.  /i  8.] 

It  feems  clearly  agreed,  that  by  ifit  common  law  in*  i»^«»  k'^'** 
fsnti,  or  perfons  under  the  age  of  21  years,  cannot  bind  •^*  "/^^^^i^ 
ibemfelves  apprentices,  in  fuch  manner  as  to  intitle  thtir 
roafters  to  an  afiion  of  covenant,  or  pther  adion,  for  de- 
parting the  fervice,  or  other  breaches  of  their  indentures  : 
which  makes  it  neceflary,  according  to  the  ufual  praOice, 
to  get  fome  of  their  friends  to  be  bound  for  the  faithful 
difcharge  of  their  offices,  according  to  the  terms  agreed 
on.    Bac.  Ahr.  Mafter  arkl  Servant. 

But  by  the  ftatute  of  5  El  t.  4.  Foraflnueh  as  theri 
hath  been  fome  doubt,  whether  any  perlbn  unde^  21  years 
of  age,  and  bound  to  ferve  aa  an  apprentice,  in  any  othir 
place  tbaa  the  city  of  L^wAn,  &aU  be  bound,  ^ocepted, 

and 
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4Uii  taken  as  an  apprentice ;  ijt  is  epadcd,  that  tvery  (uck 
perfoo  whp  fliall  be  bound  by  indenture,  to  Urvt  as  an  ap* 
prentice^  in  any  art*  (cience,  occupation,  o^  labour,  ac* 
cording  lo  this.fiatttte^  ajb^it  he  be  wltbio  ibe  age  of  %i 
year»,  (hail  bjs.bpm^c)  a$  amply  to  every  intent>  .as  if  be 
^ere  of  full  agp  at  the  time  of  making  the  inden^urcau 
/  42,  43. 

B^t  this  is  to  -be  underltodd  of  a  coimpuirtoh  by  the 
means  prefcribed  by  the  ftatiite;  for  attho*  a/i  infant  o) ay 
;  voluntarily  bind  hin>fclf  Apprefltice^  and  if  he  comlnue  ap- 
prentice for.  fevffn  years,  he  may  have  the  benefit  to  ufc 
'  his  tr^de;  ye(  neither  at  the  common  Uw^  nor  by  an/ 
words  pf  this  /latute,  a  covenant  or  obligaOon  of  an  in^ 
fant  for  his  apprenticefhip  iball  bind  him,  but  if  he  mif- 
behave  himfelf».tbe  reader  may  correct  him  in  his  fervice, 
or  complain  to  a  juftice  lo  have  him  punifiied,  according 
to  the  Itarute,  B^r  no  reinedy  lieth  againft  an  infant  upoti 
iuch  covenar^t.     Cro.  Car.  179,  ..,        " 

T»  17  (?.  3.  K.  and  Evertd.  Two  juftices  committed 
Rsbirt  ColUhall  fur  runningaway  frcrm  his  mader ;  .the  cafe 
was,. he  had  been  bound  an  apprentice  when  an  infant  for 
6  years  by  indenture,  and  being  nov<^  of  age  ran  away, 
fUegiog. afterward?  tha(  he  did  fo  with  an  intent  to  avoid 
the  apprpixiceihip  made  when  he  was  an  infant,  and  to 
bis  prejudice :  h^  had  run  away  twice  before.  Two  ob- 
jedUons  w^re  taken ;  firft,.  that  the  binding  wsu  only  (ot 
fix  years,  aad  the  5  £//2.  requires  it  to  be  for  7  ;  the  other 
was,, that  an  infant  coii)d  make  no  contrail  but  fucb  as 
was  voidable,  though  for  bis*  benefit ;  and  K.  v.  St,  Ni^ 
ebolas  in  Ipfivhh  {a)  livasf  cited,  where  ft  was  adjudged, 
that  foch  an  indenture  was  voidable  by  the  parties ;  that 
in  the'pfcfent^af^,  the  apprentice  had  done  every  thing  iff 
his  power  to  avoid  the  ibidentttre,  having  left  his  matter, 
and  faid  he  would  live,  with  him  no  longer.  In  anfwer 
th^ret^,  it  was  infifted,  that  the  apprentice  who  had  Tub* 
mitfcdio  the  indent^ce^  long  as.  be  h;id  benefit  frona  if, 
ai)d  •ciJt  he.ha^  learned  bis  trade,  fllou^d  not  be  permitted  to 
df  ^[t  bis  fervic^  as  foofi  as  be  became  ufeful  in  it  f  but  that 
tbt  COAtra^  ^  tiio  tinae  of  its  commencement,  which  was 
^uring<  infancy  I  (the  tim^,  when  ^Impft  all  appre4)dce(btpi 
are.)enf|er:ed,i9;9,).wasi  bcfipficial  to  the  iiifant,.and  might 
legally  ^  iO^<|e,  and  therefore  couid  not  be  abandoned, 
L.  Mamfisld:  It  has  l^p  adjudged  thi|t  an  infant  may 
W9d  himCi^lf  for  b^  ov^n  benefit,  a^id  it  is  fettled  ifi  the 
94M<(/in  %  S^r.  io66.  S.  C,   -tbat^  a  biodiog.  for  4  yeari 
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^esafisUkment.-— v///««i  J*  Suppofiftg  the  iodeAitfreSr 
foidabk,  I  camot  conceive  that  tb9  apprentice's  running 
away  can  avoid  them  ;  bad  be  (ervcd  regularly^  and  dMfiog 
bch  icrvite  declared  bis  tnt^nion  to  depart,  it  -  mighc 
bafc  been  diiFereni ;  here  he  would  make  ufe  of  bis  of« 
fenee  in  ordc/  lo  avoid  the  pun'^lhineot  that  attends  it ; 
but  it  is  Coo  lata  to  do  it  before  a  juftice  mhto  ch^rgrd 
ymih  a  crime.-— ^////j  and  4/^hkrji  J*,  agreed.  Cal^ 
Caf.it. 

But  if  hfs  father,  or  other  perfoo.  doth  coveaant  foe  * 
him ;  fach  Covenant  (hall  bind  the  father,  or  fuch  other 
perfoD :  aa  in  the  cafe  of  fVhitUf  and  Lafsus^  M.  lo  <?•  t4 
In  tbe  indenture  of  appren(ice£hip«  the  father  coyenjints  to 
pay  the  apprentice(hip  money  \  the  fon  coveoantt  to 
account  for  his  mafter's  goodp ;  and  in  the  conclufion, 
the  fkther  aixl  Con  each  bind  tl^emfelves  for  the  true  per- 
formance of  all  covenants  and  agreemeats  therein.  67 
the  court:  The  end  of  binding  the  father  was  to  anfweff 
wrongs  done  by  the  fon,  and  he  muft  a^ifivcr  fpr  any  } 
and  the  covenant  that  each  did  biod  bioifei(  niuft  be  To, 
where  tbe  fon  is  bound  to  perform  the  thing  for  ^hich 
the  covenant  was  oiade ;  and  this  chufe  n  ufuaMy  in^ 
ferted  that  tbe  covenmts  n)ay  be  taken  diftributively^ 
to  wit,  that  each  of  the  covenartofs  (hould  perform  his 
part;  and  this' makes  the  covenant  of  the  fon  bind  tbe 
father,  who  covenanted  for  him  as  well  as  for  hiaifeif^ 
8  Mid,  190. 

So  in  the  cafe  of  Branch  and  Ew-nj^ttn^  M>  21  6.  3^ 
On  an  adion  of  covenant  by  the.nianer  ag«inft  ch$  fa.ber 
of  tbe  apprentice,  the  indenture  was  in  the  common 
form  of  tbe  fiatute,  the  mafter  covenanting  to  find  tbe 
apprentice  meat  and  lodging,  the  father  to  find  him  deaths 
and  waifahig,  and  the  appreiuice  thai  beiwould  ferve  faith* 
fully ;  and  for  the  true  performance  of  all  and  every  the 
laid  covenants,  each  of  the  faid  parties  bound  himfelf  to  tbe 
other*  The  breach  a(&gt»ed  was,  that  the  apprentice  bad 
abfented  himfdf  from  the  fervice.«^For  the  father  it  wa« 
contended,  that  tbe  parlies  were  only  bound. for  thOiexprefs 
covtnaots  4ebich  thtf  had  fever.a)-iy  entered  ioto-  That 
it  would  beab&rd  to  tonftrue  the  gef^pral  worcji  To.  aa  %<k 
render  the  faiher  liable  for  breaches  of  fuch  o^'  tb^  i:ove* 
Hants  as  were,  to  be  performed  only  by  tbe  fon*  ;  The 
(ame  conftrudion  would  Ver^dtr  the  father  liable  to  the  foo, 
or  tbe  fon  Co  thefither^  fisrthofe  which  the  mafter  .was  to 
perform.  In  alL  covenants  t^)^  intcmioR  ia  to  |Q.verii« 
The  mafter  has  other  remedies  befides  an  adipn  of  covc-- 
nam  againit  the  apprentice  if  he  abfcnt  himfclf :  HTmay^ 
••  -  '     •  3--^  b/ 
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by  appltcition  to  die  jufticet,  bare  him  punilbtfd  tinder  tMi 
ftttute  of  Elixabith  \  or  if  he  wants  compenfation  for  the 
lofs  of  fervicp,  he  may  tmmpcl  him  to  make  it  up  by  fub* 

lequeot  fervice  under  6  G.  3.   t.  25, L.  khtmfitld 

flopped  the  counfet  who  was  to  have  argued  on  the  other 
fide,  and  faid,  nothing  was  clearer  than  that  the  father 
was  bound  for  the  performance  of  the  covenaou  by  the 
fon.    DmglaSi  500, 
Sttlkst  bousa  T.  34  G.  3*    £x  parte  Mary  Ann  Davis.    An  habgas 

vbeo  voder  ap  ^^us  was  moved  for  to  bring  up  this  perfon,  that  (he 

it  entitled  to  be        J.     l     j-r  l         j  r  ^  •     •    j  r 

4HcUr|edac  %%,  fP'ght  be  difcharged  from  certam  mdencures  of  appremtce« 
Ihip  entered  into  between  herfelf  and  Edwafi  It^hiuh^uft 
£fq.  whereby  (he  bound  herfelf  to  him  as  an  apprentice 
for  7  years,  being  therein  defcribed  as  aged  14  years,  buc 
in  faA  being  upwards  of  17  »t  the  time  of  binding,  and 
being  now  upwards  of  21  |  the  indentures  flill  fubfilling. 
This  application  was  grounded  upon  the  principle  that 
^nfanis  cannot  be  bound  beyond  21,  but  that  they  may 
diflent  after  they  arrive  at  that  age.«-L*  Ktfipn  Ch.  J.  It 
is  clear  that  the  apprentice  muft  be  difeharged.  Every 
indenture  of  an  infant  is  voidable  at  his  eledion }  and  in 
fuch  cafes  the  mafter  muft  truft  to  the  covenant  of  thofe  ^ 
who  engage  for  the  infant.  But  where  the  binding  is 
under  the  authority  of  an  ad  of  parliament^  that  takes 
away  the  power  of  ele£)ing  to  vacate  the  indentures* 
But  i  know  of  no  ^Qt  which  prohibits  the  party  in  a  cafe 
like  the  prefent  to  make  fuch  eledion  upon  her  coming  of 
age.  According  to  the  argument  of  the  counfel  againft 
the  rule,  an  infant  who  improvidently  bound  himfelf  till 
the  age  of  50  or  upwards,  would  be  bound  to  ferve  till 
that  time ;  but  It  is  impoffible  to  fupport  fuch  a  propo(i« 
tk>n.  This  apprentice  ought  not  to  have  been  bound 
longer  than  till  flie  was  21,  and  we  ought  now  to  dif« 
charge  her.    The  other  judges  concurred.    Dkrnf.  and 

-fi6/?»  SV.  7*5- 

And  as  an  infant  may  be  bound  by  indenture,  fo  the 
mppremicefliip  may  be  ditirmlnid  by  confent  of  all  the  par* 
ties  concerned ;  which,  in  the  cafe  of  parifh  poor  children^ 
includes  the  pariih  officers  §  in  other  cafes,  the  father  (or 
guardian),  roafter,  and  infiint.  Burr.  Sittt.  Caf.  5621 
766  :  K.  V.  Jyftui$  of  DiV9nJbir4  {a). 

Where  a  mafier  receives  money  of  an  apprentice  of  full 
age  to  vacate  his  indentures,  the  relation  is  diffolvcd, 
tt^ough  the  indentures  remain  uncancelled*  T.  lyG.  3, 
K.  V.  Jmfiicis  tf  Diwn/bin^  CaL  Caf.  ^x. 


{a)  See  lUamfai,  Ut.  |M|, 
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fiat  a  covenant  between  the  mafter  and  a  third  perfoni 
\iie  infant  not  being  pa^ty,  maketh  not  an  apprent!ce(hip. 
a  Salt.  4.79.     K,  V.  Inhabitants  df  fleet  {a\^ 

If  an  apprentice  h  bound,  it  is  not  necelTary  to  the  vali- 
dry  of  his  indenture,  that  the  mafter  (hould  fign  a  counter- 
part, y.  17  G.  3  Caf.  Caf.  31,  This  Was  the  cafe  of 
a  poor  apprentice. 

i^.  Binding  of  pvor  apprenticed* 

The  churchwardens  an  J  overreers»  or  the  greater  pari  Power  to  tiln^i 
of  them,  by  the  ^ffent  0/  tWo  juftices  (i  ^.),  may  bind  (A) 
^ny  fuch  children,  whofe  parents  they  (hall  judge  n>)t 
able  to  maintain  themt  to  be  apprentices  where,  they 
(hall  fee  c6n?enient,  till  fuch  roan  child  (hall  come  to 
be  age  of  ii  (18  G.  3.  c.  47. }>  ^"d  ftich  woman  child 
to  the  age  of  ii  or  niarriage;  the  fame  to  be  as  efFe^luat 
to  all  pdrpofes,  as  if  fuch  child  were  of  full  age,  and 
bf  indenture  of  covenant  bound  him  6r  her  felf.  43  £/• 
'•  2.  /  5.  •  .      , 

By  the  djftnt  of  t<bo  jujtlcei]  T.  29  G.  3,  K.  v.  Hamflall  Tbetwojun    ^ 
Ridwart.     /f-ne  Cradock  wai  bound  by  indenture  By  the  ticet in .H^rounj 
pariib  oincers  of  Rud^Uy  apprentice  to  Sujannab  CottM  of  arewbetd* 
the  fame  place,  who  dfligried  her  by  deed   to  S.  IValker  eetber; 
of  Hamjiatl  Ridware^  With  Whom  (he  fefided  there  under 
the  indenture  for  more  than  40  days  and  uiltil  his  deaths 
when  (he  was  redioVed  by  two  jufticei  from  Hamjiall  Rid" 
ioare  to  Rw^gley*     The  indenture  Was  feparatily  aflented 
to  by  two  juflices,  by  (igriing  the   fame,  but  the  two 
juftices  did  not  ^Jfent  to  ot/ton  the  fame  at  the  fame  time^  or 
m  the  prefcnce  ot  each  other.     The  fcffioris  qua(hed  the 
brder  of  removal.     Bearcrcft  and  Sayetj  in  fupport  of  the 
order  of  fefBons,  admitted  tnat  wherever  the  magrftrates  are 
to  exercife  a  judgment  Upon  {\it  fdbje^,  it  is  neceflary  Ihe^ 
(hould  meet,  in  order  that  their  ad  rtiay  be  the  refult  of 
their  joint  opinion;  as  in  making  orders  of  removal,  or- 
ders o^  filiation,  and  appointing  of  overfeers ;  biit  con- 
tended that  where  the  juftices  aft  only  miniflerially  as  al- 
lowing a  poor  rate,  they  may  ad)  feparately,  and  that  the 
aflenr  of  ihe  jofiices   in  the  prefent  cafe  fell  within  th^ 
latter  defer iption.     The  words  in  43  EL  c,  2.  /•  i.  by 
which   the  pari(h  oMcers,  by  and  with  the  con/eni  of  tW9 
juflices f   are  dirtied  to  raife  competent  fums  for  the  relief 
of  the  poor,  are  nearly  fimilar  to  thofe  in  the  5th/.  of 

{a)  Sec  Setthmtttt  fy  ApprentUefhip^  tit.  fDoO}* 
Voi.  I.  G  that 
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Power  to  take. 


In<!entore  to  be 
ftanped* 


Pfovifo  tobein 
icned  in  inHca^ 
tares,  in  cafe 
the  cnader 
ihould  die* 


And  all  perfons,  Co  whom  the  overfeers  fliall  by  the 
43  EL  bind  any  children  apprentices,  may  take  and  keep^ 
ihem  as  apprentices.     %ij,c,  28.     '^C.  c,  4.  /  22, 

By  the  feveral  (lamp  a^Rs,  the  indenture  muft  be  on  a< 
fixpenny  Aamped  piece  of  paper  or  parchment;  but  ic  is  ex- 
empted from  the  additional  Aanaps  and  duttea  for  money 
given  with  the  apprentice. 

And  by  32  G%  3.  c,  57.  after  reciting,,  that  ia  inden- 
luresi  of  parKh  apprentices,  it  hath  been  ufual  to  infert  fe-^ 
veral  agreements  and  covenants  to  be  done  and  performed^ 
by  the  feveral  parties  thereto,  and  amongd  other  things, 
that  the  mafter  fball)  during  the  term  of  fuch  apprenticefliip,. 
find  and  allow  to  fuch  apprentice,  fufficient  meat,  drink, 
apparel^  lodging,  and  all  other  things  needful  for  an  ap* 
prentice  ;  It  is  ena(Sied,  that  in  all  parifl)  indentures  which 
(hall  be  made  after  jft  July  1792,  where  no  more  than  5 1, 
ihall  be  g^iven  with  fuch  apprentice,  there  fhall  be  annexed, 
to  the  covenant  in  fuch  indentures  for  f^jch  maintenance  as 
aforefitid,  a  provifo  (B)  declaring,,  that  fuch  covenant  (hail- 
not  be  made  to  continue  and  be  in  force  longer  than  three 
calendar  months  next  after  the  death  of  fuch  mafter,  in* 
cafe  he  (hall  die  during  the  term  of  fuch  apprenticeihig : 
and   in  cafe  fuch  provifo  be  omitted  in  fuch  indenture, 
the  covenant  for  maintenance  (ball  be  in  force  for  no- 
IbDger  time  ^than   three  calendar  months  next  after  the 
death  of  fuch  n.aftcr,  any  thing  in  any  fuch  covenant  to 
the  contrary  notwitbltanding.  /.  i. 

And  where  any  poor  child  fhall  be  appointed  to  be 
bound  apprentice  by  the  43  El,  the  perfon  to- whom  he  is 
appointed  to  be  bound,  (hall  receive  and  provide  for  him, 
and  alfo  execute  the  other  part  of  the  indentures^  and  if 
he  (hall  refufe  fo  do,  oath  being  thereof  made  by  one  of 
the  churchwardens  or  overfeers,  before  twa  juftic^es,  he 
(hall  forfeit  jol.  by  diftrefs  and  fale,  by  warrant  (C)of 
fuch  juflices,  to  the  ufe  of  the  poor  ;  faving  always  to  the 
perfon  to  whom  any  poor  child  (hall  be  appointed  to  be 
bound  apprentice,  if  he  (hall  think  himfelf  aggrieved  there- 
by, his  appeal  to  the  next  feifions,  whofe  order  therein  {hill 
be  final.     8  £3'  9^  /K  c.  30.  /•  5. 

And  as  the  churchwardens  and  overfeers  have  power  to 
IwiUblctot«ke«.  place  out  poor  children,  therefore  they  are  proper  judges^ 
of  perfons  who  are  fit  to  be  their  maflers  f  and  thofe  are, 
all  perfons,  who  by  their  proieflion  or  manner  of  living,, 
have^occafion  to  keep  fervants;  but  t\\€  fame  are  to  be 
approved  of  by  the  juftices,jand  if  fuch  mafter  is  di(rAti^fied, 
he  may  apgeal  (a  thefeiiGoDs*     Dali.  c*  58. 


Perfons  refufing 
ID  take* 


¥PWo  vt  tom^ 
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y.  13  W.  Al'imhamp*^  rafc.  Two  juftices  bound  an 
apprentice  to  a  mtrcbant:  He  appealed  to  tlie  fcfEons,  and 
<he order  was  ditchdrged.  And  now  the  court,  on  con- 
fideration  of  the  matter,  confirnved  the  order  of  feflTions; 
becaufe  the  a£i  having  made  (>crf(>ns  compellable  to  take 
apprentices,  and  grven  an  appeal  to  the  fcllions,  it  was  in 
the  dtfcretton  of  the  juftices  at  feflions  to  determine, 
whether  it  wa«  or  was  not  Acting  to  put  an  apprentice 
upon  any  00c;  and  therefore  the  court  would  not  difturb 
what  the  fcifions  had  done»  but  confirmed)  the  order, 
a  5<2//f,  491, 

M.  12  G.  3,    JT.  and  Botky.     The   parifli  officers  of  Perfons  occupy 
Botiiy  appointed  an  apprentice  to   be  bgund  to  Edivard  '"^jJ^^'Jj'J''.^'' 
Chwerlfyi  who  appealed  to  the  feiTions.     The  feflions  d if-  uim^^ut  •/ u*c 
charge  (he appointment,  and  date  the  cafe  fpecially  :  That  pax»fli»' 
it  appears  to  them  upon  the  evidence,  that  Edward Clower ley 
Tcfides  in  the  parifh  of  Hounds,  but  is  owner  and  occupier 
of  an  efiate  in   the  parifh  of  Botley^  of  the  yearly  value 
of  30I.  upon  which   there    is   an  houfe  inhabited  by  a 
weekly  labourer  of  the  faid  Edward  for  the  better  managing 
the  farm  :  That  the  faid  Edward d\d  not  refide  or  lodge  in 
the  faid  parifh  of  BotUjy  but  paid  church  and  poor  rates 
for  the  premifes :  That  a  very  confiderable  part  of  the 
lands  of  Botlfy  is  occupied  by  perfons  refiding  in  oth^ 
piri(hes.-^«In  fupport  of  the  order  of  ft ffions,  it  was  con- 
tended that  the  i'eflinns  have  a  difcretionary  power  to  judge 
oF  the  fitnefs  or  unfitnefs  of  binding  apprentices  to  par- 
ticular peribns ;  and  having  by  their  determination  de- 
clared, that  Clowerley  ought  to  be  relieved  from  the  appren- 
tice, they  had  determined  thequeflion,  and  the  court  could 
not  enrertain  any  queftion  of  law  about  it«     It  was  fug- 
gefted,  that  the  only  queftion  agitated  at  the  feflions  and 
intended  to  be  referred  to  this  court  was,  whether  occu- 
piers of  land,  not  living  within  the  parifii  where  the  land 
lies,  are  bound  by  law  to  take  apprentices.— And  it  not 
appearing  in  the  ftate  of  the  cafe.  Whether  the  feflions  had 
determined  on  the  uniitnefs  of  that  particulafperfon,  or  on 
the  point  of  law  in  general,  of  his  not  being  liable  in  re- 
fptA  of  his  living  out  of  the  parifli,  L.  Mamfield  faid  that 
.    there  was  no  comirig  at  the  point  on  that  ftate  of  the  cafe 
by  the  feflions;  but  he  thought,  if  they  had  determined  it 
on  the  latter  ground,  they  had  done  very  rights     Mr,  * 

J,  Aflon  was  of  the  fame  opinion,  and  obferved  how  hard 
It  might  be  to  bind  an  apprentice  on  a  perfon  occupy- 
ing lands  in  one  parifb,  and  being  a  houfekeeper  in  a  very 
<kftant  parifii.  Mr.  J.  WilUs  affented.  And  the  rule  for 
G  3  quaihing 
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qu^fhing  the  order  of  fellions  was  dlfcharged,  afiJ  the  fef- 
liuns  order  confirmed.     Bott.  389.     L,'ffi»  79* 

//.  29  G.  3.  K.  V.  J^hn  CJapp,  The  parifli  officera  of 
Scu'ton^  Divottf  having,  with  the  aflenc  of  two  juflices, 
apprenticed  Sarah  HMery  a  ^or  child  of  Scwtan^  to  the 
defendant  according  to  the  fiatute ;  he  appealed  to  the 
felTions,  who  confirmed  the  order«  fubjedl  to  the  opinion 
of  the  court  on  the  following  cafe.-^The  apprentice  was 
.  bound  (prcut  the  indenture)  to  the  appellant,  who  refided 
in  the  parifh  of  Pinhot^  on  an  cftate  which  he  rented  and 
occupied  in  the  parifti  of  Sowton  of  20 1.  p<r  4iiff.  which 
was  divided  by  the  highway  from  the  houfe  in  which  he 
lived,  Theie  was  no  houfe  on  the  eftate  of  which  he  was 
the  occupier.  The  indenture,  together  with  the  apprentice, 
was  tendered  to  the  appellant  in  the  ,pari(b  of  Sowten^  in 
the  highway  adjoining  to  the  faid  eflate  lying  in  the  pariOi 
cf  S&w^n, — Ea/i  argued  in  the  fupport  of  the  order  of 
feffions :  And  Fenfiaw  and  C/app^  cfntra.^-^h*  Kntjfom^ 
Ch.  J.  It  is  highly  fit  that  this  queftion  (hould  not  re* 
main  any  longer  undecided.  I  remember  a  much  older 
cafe  than  either  of  thofe  mentioned  at  the  bar,  in  which 
this  queflion  was  difcufTed,  but  not  decided.  The  qucftion 
ariics  on  the  ^xh/ec.  of  43  £/iz.  c,  2.  The  general  purview 
of  that  (latute  wav  to  make  a  provifion  for  thq  mainte* 
nance  of  the  poor;  and  the  firft  claufe,  in  mentioning 
thofe  u  ho  are  to  contribute  to  fuch  maintenance,  defcribea 
two  forts  of  per  Tons,  namely,  inhabitants  ^nd  occupUrs  cf 
lunds^  lic»  Amungft  other  provifions  for  the  poor,  the  5th 
yi  gives  power  to  the  parifh  oflBcers,  with  the  aflent  of 
two  magidrates,  to  bind  pOor  children  apprentices  whiri 
ihiyjhalifet  convtnhnt.  It  is  true  indeed  that  thofe  words 
ctnnot  be  taken  fo  generally  as  they  purport,  becaufe  they 
cannot  compel  mere  Arangers,  who  (iand  in  no  relation  to 
the  paiifli,  to  rake  fuch  apprentices.  But  I  think  that  the 
context  of  the  liatuce  furni(hcs  the  means  of  (:ircumfcrib« 
ing  the  general  extent  of  thofe  wordi» :  and  that  context 
I  cake  from  the  firft  claufe,  which  impofcs  other  burden^ 
of  the  fame  nature  on  9ccupitrs  0/  lands^  icc,  as  well  as 
inhabitants.  1  he  general  objefi  of  the  »€t  was  to  compel 
all  thofe,  who  had  any  property  in  the  parifi),  to  contri* 
bute  their  due  proportion  towards  the  maintenance  of- the 
poor,  and  the  receiving  apprentices  is  one  mode  of  coi^ 
trihuting  to  their  general  relief.  In  confiruing  tbeQ^ 
words,  I  fee  no  reafon  for  confining  the  power  of  bind- 
ing 10  the  inhabitants  of  the  pariih  ;  they  ought  to  be  ^j^ 
'  landed  to  pc^fons  oc^nfyiftg  lan^s  in  tbiparifi^  tbougb rifiding 
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9ut  ^flt.  Then  it  is  faid  that  if  this  conftruflion  he  put 
opon  the  ftatute,  the  party  may  be  doubly  charged;  in  the 
pariOi  where  he  lives  in  refpe^l  of  his  inhabiiancy;  and 
\vk  that  in  which  he  has  lands,  in  refped)  of  his  occupjtion 
of  tbem.  But  if  he  find  himfelf  a>jgrieved,  he  may  appeal 
to  thefeffions;  and  we  muft  take  it  for  granted  that  the 
juftices  will  do  ^hat  is  right.  They  are  to  adapt  the 
charge  to  the  fize  of  the  property  which  the  per  fori  charged 
pofTefles;  and  thefe  are  incidental  charges  which  fail  on 
him  in  refpe^  of  that  property.  I  remember  it  was 
argued  in  a  former  cafe  on  this  fubjed  that,  if  this  con-  f 

flruAion  of  the  ftjtute  were  to  prevail,  feme  paridies 
would  difburden  themfdvcs  of  many  of  their  poor  by  ap- 
prenticing out  their  poor  children  to  peifons  living  out  of 
ihc  parifh  :  but  the  anfwer  to  any  fuch  argument  is  thar, 
at  the  time  when  th6  43  Eli%.  was  pafTed,  the  13  c^  14 
C  !•  was  not  in  exiftence.  However,  the  ground  of  my 
d^ifion  here  is,  that  this  is  one  of  the  mcdts  provided  for  the 
maintenance  of  the  poor  in  this  ftatute,  which  impofes  the 
duty  in  refpcf^  of  the  property.— The  other  judges  con- 
curred. Order  of  feflSons  confirmed*  Dwrnf.  and  Eafl^ 
3  V.  I07. 

And  Dy  32  C,  3.  f.  57.     Where  any  parifh  apprentice  ^fafle^ having 
iball  have  been  discharged  for  mifbehaviour  in  the  mafter,  **'*"  conviaed 
and  fuch  mafter  ftall  have  been  convifted  of  fuch  offence  ,ppTenti«f  nol 
on  indidlment,  or  adion  at  law,  the  churchwardens  and  to  have  another 
overfeers  (hall  not  bind  any  other  apprentice  upon  fuch  P"'  "P**"  *^'"» 
perfoo ;  but  that  when  he  ought  or  would  be  compellable  eicec*d.n7ioi! 
to  rake  a  parifli  apprentice,  two  juftices,  on  application  by  nor  icit  than  5'. 
fuch  churchwardens  and  overfVers,  may  order  that  fuch 
perfon.iban  pay  into  the  hands  of  fuch  churchwardens' 
and  overfeers,  any  fum  not  exceeding  lol.  nor  lefs  than 
5l«  for  the  purpofe  of  binding   out  fuch  child  (intended 
to  be  boand)  an  apprentice,  with  the  approbation  of  fuch 
jttftices;  and  on  his  refufing  payment  thereof,  fuch  juftices 
may  levy  the  fame  by  difirefs,  together  with  the  reafonable 
expences  of  fuch  diftrefs.     Provided  that  any  fuch  mafter*, 
from  whom  any  fuch  apprentice  fhall  bedifchar^ed  by  vir. 
tueofaoG.  2.  r.  19.  may  iippeal  againft  fuch  difcharge, 
or  order  for  the  payment  of  any  money  in  confeqncnce 
thereof  as  aforefaid,  or  in  Ireu  of  a  fubfequent  binding  by 
virtue  of  this  adt,  to  the  next  fcffions,  who  (halt  finally  de- 
termtoe  the  fame,  and  in  their  difcretion  allow  jo  all  paities 
tlleir  reafonable  cofts.     And  no  fuch  diftrefs  for  enforcing 
the  payment  of  fuch  money  laft  mentioned,  fliatl  be  taken 
until  after  the  next  general  quarter  fefliona  next  after  fuch* 
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order  (hall  be  ^adr,  in  cafe  the  perfon  ordered  to  p^y  tUc 
fame  (hall,  within  fevcn  days  after  notice  given  to  him  o{ 
fuch  order,  give  notice  to  fuch  churchwardens  and  overfeers 
or  one  of  them,  of  fuch  intended  appeal  \  and  if  be  (ball  nq( 
appear  at  fuch  feffions  in  fuppprt  of  his  appeal,  then  40  s, 
fhall  be  added  to  the  expenses  pf  diflrefs  before^ ireftcd  ta 
be  taken  and  levied  acrordingly.    /*  iZ. 
^  fDifter  If  oot        £.13  Ann,  ^  and  Ifogjloff*    Jt  was  movfd  to  quaih  aq 
^mpeiubie  to     ^jj^j.  ^^  compel  a  perfon  to  take  an  apprentice,  becaufe  in 
pAotire  if^urced     the  clofe  of  the  indenture  it  was  faid  that  the  mailer,  at 
iipoo  him,  the  end  of  the  term,  (hall  give  his  apprentice  two  fuits  of 

V^^^Xftli^^  cloaths.     Upon  debate,  the  court  held  this  to  be  ill  j  for 
kheterm.  the  juRices  during  the  term  of  his  apprenticelhip  cannof 

^rder  him  wages,  they  muft  only  order  him  a  maintenance 
as  an  apprentice,  and  cannot  order  him  any  thing  after  thet 
term  is  ended.  So  the  order  ^as  quafbed*  Folrif  205. 
I  Stjf.  C.  48.  . 

Apprenticei  ^nd  by  32  G.  3.  r.  57.      Af»cr  reciting,  t^at  it  frc- 

TO"ers'^ni%  be  qpcntly  happens,  that  peilons  are  compellable  by  9  and  iq 
^(figned'with       W^  to  take  a  greater  number  of  parifh  apprentices  than  ic 

!he  confcntof     jg  convenient  for  them  to  maiptain  or  employ  in  their  own 
jfojullicei,        families,  and  arc  therefore  forced  to  pla^e  out  or  affign  over 
fuch  apprentice,  to  other  perfons ;  and  it  is  proper  that  fuch 
afiignment  (honld  be  legally  made,  under  the  infpt^lion  ar<| 
frontroul  of  the  magiiirates,  as  well  for  ibe  benefit  of  the 
apprentice,  a^  that  the  priginal  mafler  may  be  difcharged 
from  his  covenants  in  refpe^  of  fuch  appie^uice^  and  it  is 
ft  that  fuch  apprentice  and  the  pcrfwn  to  whom  he  is  fo 
^fSgned,  fhould  be  made  fgbje6l  to  the  ordinary  jurifdiAion 
pf  juflices  of  the  peace  with  refpeft  to  mailers^ afid  parifl^ 
apprentices ;  It  i^  cnadipd,  that  any  fuch  maiier  s^s  afore* 
faid,  by  indprfement  on  the  indenture,  ox  by  other  inftro- 
*    inent  ip  writing,  tyith  the  confcnt  of  two  juCUces  of  the 
place  wher^  fuch  mafler  (hall  dwell,  ttfiified  under  their 
^ands,  may  a^gn  fuch  apprentice  for  the  refidue  of  thQ 
term,  to  any  perfon  who  is  willing  to  take  him.     Pro- 
vided, tb^t  fuch  perfon  fhall,  at  thefarne  time,  by  tndorfe* 
pient  on  the  counter- pa^t  of  the  indenture^  or  by  writing 
tinder  his  hand  flating  the  faid  indenture,  and  the  indorfe- 
^ent  and  content  aforefaid,  declate  his  acceptance  of  fuch 
apprentice,  and  acknowledge  hjmfelf,  his  executors  and 
adminiftrators,  to  be  bound  by  the  agreeinent^  and  cove* 
pants  mentioned  in  fuph  indenture  (which  may  be  in  the 
iorm  or  tp  the  efi>6^  ai  at  letters  R  and  S),  and  in  fuch 
*^  cafe  fuch  apprentice  (hall  be  deemed  and  taken  to  be  ihe  ap- 

prentice of  fucb  fubfeguent  mafler,  and  fo  from  time  to  time 


Moftfn  as  It  fl^all  be  convenient  for  any  fuch  fubfcquent 
piaftcr  to  part  with  any  fuch  apprentice  j  and  all  jurticcs 
ihal)  have  the  like  power  with  refpe6t  to  fuch  (ubfequenc 
mafters  and  apprentices  as  they  {hall  then  have  by  any  law 
for  the  regulating  pari(h  apprentices.    /  7. 

And  whereas  do  exprefs  provifion  has  been  made  for  the  jaflicei  mzydKj 
difchargc  of  any  fuch  parilh  apprentice  from  a  maAcr  who  «l»*'gc  «pprea- 

1        ®         '    rx  r      t  A         J         ^4_  LI*      ticei,  Mfherc 

js  become  infolvent,  or  10  far  reduced  as  to  oe  unable  to  „! s Or r«  cannot 
employ  or  mai:ntain  fuch  apprentice ;  it  fhall  be  lawful  for  employ  or  mAiQ*. 
two  juftices  where  fuch  maltcr  fhs»ll  live,  on  requeft  of  fuch  ^**"  ^^*°*» 
mafter  that  fuch  apprentice  may  be  difcharged   for  the 
reafons  aforefaid»  to  enquire  into  the  matter  of  fuch  alle- 
gations, and  to  difcharge  fuch  apprentice,  in  cafe  they 
fliall  find  the  fanie  to  be  true.    /  8. 
Provided  that  nothing  herein  (ball  extend  to  any  parifh  Not  to  e«ttf.«| 

•L         •  I  1/1-    II  I  L         to  apprentice! 

apprentice  with  whom  more  than  5 1,  inall  be  given,  but  ^iih  whom 
the  fame  (hall  remain  fubje(!^  to  the  like  rules  and  regula-  mvrethan  5 1, 
lions  as  if  this  aft  had  not  been  made.    /•  9.  **^*  ^  Kw»« 

Provided  alfo,  that  no  indorfement  made  in  purfuanceof  Sump  duty. 
thisaA,  (ball  be  chargeable  with  any  damp  duty  ;  and  no 
fuch  other  indrumenc  or  writing  herein  direfted   to  be 
fnaJe^  (ball  be  chargeable  with  a  higher  (lamp  duty  than 
pari(b  indentures  of  apprcnticefinp.    /  10. 

In  hundreds  or  othor  di(tri£ts  incorporated  by  particular  BlAding  in  in* 
ads  of  parliament  for  relief  of  the  poor,  where,  by  fuch  ^^"^*'* 
^cts,  power  is  given  to  bind  poor  children  apprentices  \ 
the  lefp.ftive  peifons,  to  whom  they  (ball  be  appointed  to 
be  bound,  (hall  receive  and  provide  for  them  according  to 
the  indentures  t«j  be  executed  by  the  diredors  and  adting 
guardians,  -^nd  (ball  execute  the  counterpart  of  fuch  in- 
(lemures:  ^nd  if  any  perfon  (hall  refufe  to  receive  fuch 
sj^rentice,  or  to  execute  fuch  counterpart  of  the  in- 
ficntu/e ;  he  (hall,  qn  convidion  on  the  oath  of  one  of  the 
faid  directors  or  a^ing  guardians*  or  other  credible  wit- 
Dcffi,  before  two  juflices,  forfeit  jol.  to  the  poor  within 
luch  incorporated  diflri^,  (o  be  levied  by  diftrefs.  Saving 
always  to  (uch  perfon  h|j  appeal  to  the  nty^t  feffions,  whofe 
prdcf  thefcio  (]iall  be  f^nal  —And  provided,  that  nothing; 
beiein  ihail  extend  to  compel  any  perfon  to  take  afjy  fuch[ 
poor  child  apprentice,  unlefs  he  be  an  inhabitant  and  oc« 
cupier  of  lands  in  the  pariih  to  wbich  fuch  ^hiid  belongs. 
V>  G,  3.  f.  36. 

Vnl^i  bf  he  an  ifibabltont  and  cccufier'\  //.  jO  C  3; 
|[«  againft  the  diredlois  and  guardians  of  the  poor  within 
the  hundreds  of  TunfleaA  ^nd  Happing  in  Korfolk,  In- 
forporaicd  by  25  G.  3.  c.  27,     The  directors,  under  the 
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powers  given  them  by  that  a£t,  bound  i  poor  niale  child 
apprentice  to  one  Reynolds  who  was  an  occupier  of  land, 
but  not  an  inhabitant  within  the  faid  hundreds.  He  ap- 
pealed to  the  feilions ;  who  were  of  opinion  that  he  was 
not  bound  to  receive  the  apprentice,  becaufe  he  was  not 
an  inhabitant  as  well  as  an  occupier.— —But  (he  court  df 
K.  B.  faid,  that  incorporated  diftrtds  under  particular 
ftatut^s,  were  to  be  governed  as  to  binding  out  apprentices, 
by  the  fame  rule  as  other  p1aces.i  That  for  fome  purpofes, 
inhabitants  and  occupiers  are  fynonimous  terms  ;  that  where 
a  perfon  derives  a  benefit  from  property  which  he  occupies 
in  a  parifli,  he  is  liable  to  contribute  to  the  eafe'of  it*  If 
indeed  the  legiflature  had  ufed  imperative  words,  the  court 
muft  have  been  bound  by  them,  but  there  are  none  fuch 
in  this  ftatute.  Order  of  felfions  quafbed.  Durnf.  and 
Bofi,  3  V.  SI3. 

V.  Money  given  lo  hind  oui  poor  apprentices. 

By  the  7  J.  c,  3.  All  money  given  by  any  perfon  to  be 
continually  employed  for  the  binding  out  apprentices,  {hall 
be  employed  in  manner  following,  unlefs  otherwife  ordered 
by.  the  givers  s  viz.  All  corporations  of  cities,  boroughs^ 
and  town«  corporate,  and  in  places  not  corporate,  the  mi- 
niller,  conftables,  churchwardens,  overfeers,  or  the  moft  . 
part  of  them,  ihall  have  the  nomination  and  placing  of 
fuch  apprentices,  and  ordering  of  "fuch  money  ;  and  if  they 
ihall  not  employ  the  fame  accordingly,  every  perfon  of- 
fending (hall  forfeit  1 1.  6  s.  8  d,  half  to  the  poor,  and  half 
to  him  that  fhall  fue.    /.  2. 

And  the  mafter  that  (hail  receive  the  money,  (ball  be 
bound  with  one  or  two  fureties  in  double  the  fum,  unto 
fuch  corporation,  or  to  the  other  perfons  appointed  by  this 
^€i  in  places  not  corporate,' to  take  care  of  it,  on  condition 
to  repay  it  at  the  end  of  feven  years,  or  within  three  months 
thereof;  and  if  the  apprentice  (hall  happed  to  die  within 
the  fevcii  years,  then  within  one  year  after  fuch  death, 
and  if  the  maftcr  (hall  die,  then  within  one  year  after  fuch 
maftei^s  death.    /.  3. 

And  the  fafd  money  (ball  always  be  put  forth  in  three 
months  after  it  (liall  come  to  the  faid  parties  hands ;  and 
if  tber^  are  not  then  fix  perfons  to  be  bound  apprentices/ 
within  the  places  where  the  money  is  given  to  be  employ* 
cd,\it  (hall  be  difpofed  of  for  binding  fome  of  the  pooreft 
children  of  any  adjoining  parUb.   /  4?     n 

And 
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And  choice  (hall  always  be  made  of  tKe  pooreft  cbildreo  } 
and  no  fuch  apprentice  (hail  be  above  15  years  of  ag« 
when  bound*    Jl  5. 

And  (he  faid  perfoni  in  plares  not  corporate,  (hall 
yearly  within  a  month  after  EafliVy  account  to  their 
fucceflbrs  before  two  jufiices  dwelling  in  or  next  to  the 
place.   /  6. 

And  if  any  of  ihe  truftees  .(hall  break  their  iruft,  or 
commit  any  offence  for  which  no  penalty  is  given  by  this 
ad;  any  perfon  may  petition  the  lord  chancellor,  Who 
may  iflue  a  commiffion  to  hear  and  determine  the  fame, 
and  may  levy  the  money  mifcmployed  upon  fuch  default-* 
er.%  or  otherwife  upon  fuch  able  inhabitants  of  the  place, 
as  (hey  (ball  think  fitteft  ;  and  perfons  aggrieved  may  ap« 
p«al  to  the  lord  chancellort   /  ^. 

VL  Binding  p09r  apprentices  to  the  fea  fervice. 

It  (hall  be  lawful  for  two'juftices,  and  for  the  head  of-  Who  may  «• 
Hcers  in  corporations,  and  for  the  churchwardens  and  ^""^ 
overfeers  of  the  feveral  pariihes  or  town(bipa,  with  the 
confent  of  fuch  jufitcea  or  bead  officers,  to  bind  and  put 
out  any  boy  at  the  age  of  ten  years  or  upwards,  or  who 
i^all  be  chargeable,  or  wbofe  parents  (hall  be  chargeable, 
or  who  (bail  beg  for  alms,  to  be  an  apprentice  to  the  fea- 
iiervice,  to  amy  fubjed  being  mafter  or  owner  of  any  (hip 
or  veflel,  until  be  (hall  attain  the  age  of  2i  years,  a  ^ 
3  Ann,  i.  6,  /  I. 

And  every  perfon  to  whom  any  poor  parifb  boy  (ball  be 
put  apprentice  by  the  43  EL  may,  with  the  confent  of  two 
juftices  dwelling  near  the  pari(b  where  fuch  poor  boy  wa^ 
bound,  or  with  the  like  confent  of  the  chief  officer  in  a 
corporation,  at  the  requeft  of  the  matter,  his  executors, 
adminiftrators,'  or  affigns,  by  indenture  affign  over  fuch 
poor  boy  apprentice,  to  any  mafler  or  owner  of  a  (hip  or 
^ciTel,  ufiog  the  fea-fervice,  during  the  remaining  time  of 
his  apprcniice(hip.    /  6.  . 

And  every  matter  or  ov^ner  of  a  (hip,  from  30  to  50  WboihaliuU, 
ten  burden,  (\xM  be  obliged  to  take  one  fuch  apprentice, 
and  one  more  for  the  next  50  ton,  and  one  more  for  every 
huovired  ton  fuch  (hip  fh^ll  exceed  the  burden  of  an  bun- 
M  ion;  on  pain  of  forfeiting  10 1«  to  the  poor  of  the 
pari(h  from  whence  fuch  boy  was  bound.    /.  8. 

But  no  matter  (hall  be  obliged  to  take  any  fuch  appren- 
tice, under  13  years  of  age,  or  who  (ball  nqt  appear  to  be 
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fitly  qualified  both  as  to  health  and  (Irength  of  body  for 
ihatiervicc.     4  An,  c.  19./  16.       ' 

.  The  boy's  age  Oiall  be  inferted  in  the  indenture,  being 
truly  taken  from  a  copy  of  the  entry  in  the  regifter^  boolc 
(where  it  can  be  had),  which  copy  (hall  Aall  be  given  and  at* 
tefted  by  the  min^Uer  without  fee  :  And  where  no  fuch  en* 
try  can  be  foufd,  two  fiich  juftices,  and  fuch  head  officers^ 
Ihall  as  fully  as  they  can  infbrn)  themfdves  of  fuch  boy's 
age,  and  from  fuch  information  fiiall  infen  the  fame  in  the 
indentures.  2  &^  3  ^n.  c,  6.  /  |. 
'  And  the  churchwardens  and  overfeers  fliall  pay  down 
10  the  mafter,  at  the  time  of  the  binding,  the  fum  of  501. 
for  cloathing  and  bed<iing;  and  the  charges  by  this  aft 
appointed  (hall  be  allowfcd  00  their  accounts.  2  Cs^  3  An, 
c.  6.  /.  %. 

The  churchwardens  9n«j  overfeers  (hall  fend  the  inden« 
tures  to  the  coUedor  of  the  cuftoms  at  the  port  whete- 
unto  the  matter  belongeth ;  who  (hall  enter  the  indenture 
in  a  book,  and  make  an  indo^ement  upon  the  indenture 
of  the  regiftry  thereof,  fubfcribcd  by  him,  without  fee. 
And  if  he  fcall  neglcd^  or  refufe  to  enter  fuch  indentures, 
and  inilorfe  the  fame,  or  make  falfe  entries,  he  (hall  forfeit 
5  1.  to  the  poor  of  the  parifh  from  whence  fuch  boy  was 
bound,     ai  ^  3  An,  c,  6.  /.  5. 

Such  apprentice  flialj  be  conveyed  to  the  port  to  which 
his  mafter  belongeth,  by  the  churchwardens  and  over^ 
fibers,  or  their  atients ;  and  the  charges  thereof  (hall  be 
paid  as  by  the  vagrant  aft  of  Xl  &  12  ^.  2  (^  3  An. 
c.  6,  /.  10. 

That  is  to  fay,  out  of  the  gaol  and  mar(ba!fea  money  ; 
which  by  the  12  C*  2.V.  29.  is  directed  to  be  paid  out 
of  i\^e  general  county  rate. 

The  counterpart  of  the  indenture  (ha)l  be  fealed  and 
executed  by  the  mafter,  and  attefted  hy  the  colledor  of 
the  port,  and  the  conftable  or  other  cfSrer  who  carries  the 
apprentice;  which  officer  (hall  tranfmit  fuch  counterpart 
to  the  churchwardens  and  overfeers  of  the  place  from 
whence  the  apprentice  was  bound.  2  &  3  An^  ct.f.  11. 
And  the  colleAor  or  his  deputy  (batl  tranfmit  a  certi- 
ficate under  his  hand,  to  the  commiiBoners  of  the  ad^i<^ 
rally,  containing  the  name  and  ^ge  of  fuch  apprentice, 
and  to  what  (hip  he  belongs;  and  on  receipt  of  fdch  cer« 
tificate,  a  prote£iien  (hall  be  made  and  given  gratis  to  fuch 
apprentice,  till  he  attaip  the  age  of  x8  ye^rs.*    <£/./.  5. 
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Alfo  every  perTon  who  (ball  voluntarily  bind  himfdf 
spprentice  ro  the  fea-fervice,  (hall  not  be  imprefled  for 
three  years  from  the  date  of  his  indentures  ;  which  inden- 
tures (hall  be  regifkred,  and  certificates  therecf  given  and' 
traafmicted  by  the  colleAor  as  aforefaid ;  on  receipt  of 
which  certifrcates,  protedVions  (hall  be  made  and  given  for 
thcfirfi:  three  years  wiihdut  fee.     Id.f.  15. 

But  by  4  An.  r,  19.  No  perfon  of  the  age  of  18  years 
Ihall  have  any  proit£l Ion- from  being  imprelJed,  who  (hall 
have  been  in  any  fca-fcrvice,  before  he  bound  hrmfclf  ap- 
prentice.   /.  17. 

But  every  perfon  not  having  before  ufed  the  fea,  wha 
(hall  bind  himfelf  apprentice  to  ferve  at  fea,  (hall  be  ex* 
empted  from  being  impre(red  for  three  years:  and  the 
commiffioners  of  the  admiralty,  on  due  proof  of  the  cir- 
cumflances,  (hall  grant  a  prore^on  accordingly,  without 
(se.     12  (r.  2.  f*  17. 

When  fuch  parifh  or  voluntary  apprentice. fhall  be  im-  Wheo  imprerrcdl 
preiTed,  or  voluntarily  enter  into  the  king's  fcrvice,  the  ^^^n^jflf"*® 
owner  or  mafler,  his  executors^  adminiftrafors,  or  affigns,    *'*    ««^*rfc 
ihall  be  iotitled  to  able  feamen's  wages  for  fuch  of  the  ap- 
prentices, as  (hall  upon  due  examination  be  found  quali* 
fied  for  the  fame,  notwithftanding  their  indentures  of  ap" 
prcntice(hip,     2"  faT  3  4n.  c.  6.  /  17. 

Such  poor  boys  bound  out,  or  «(figned  over,  to  the  fea-  inrnptedrrom 
fcrvice,  until  they  (hall  attain  t6  the  age  of  18  years,  (hall  «hc  6cf.  ■  mpmb, 
be  exempted  from  the  payment  of  6d.  a  month  to  Grten^ 
wicb  hofpitah     M 

Every  mailer  fo  obliged  to  take  fuch  apprentice,  (b^ll  Mailer  to  enw 
after  his  arrival  into  any  port  aforefaid,  and  before  he  hii  •ppientUci 
clears  out  of  fuch  port,  give  an  account  in  writing  under  «» <^*«*""8 ««««• 
his  hand,  to  the  colle&or,  containing  the  names  and  num- 
ber of  fuch  apprentices  as  are  there  remaining  iti  his  fer- 
?lcc.   /  9. 

And  every  cuffom-Hot'^e  officer  (hall  infert  at  the  bot-  The  fame  to  be 
torn  of  their  cocqiiets,  the  number  of  men  and  boys  on  inserted  m  chr' 
board  their  rcfpcctive  (hips  at  their  going  out,  defcribing  *<^9***^«     , 
^e  apprentices  by  their  names,  ages,  and  dates  of  their 
ifidentures,  for  which  no  fee  (ball  be  taken*    /.  14. 

And  the  colIe£tor  in  the  port  ihall  keep  a  regifter,  con-  vRegiftfy  tob» 
tainirtg  the  number  and  burden  of  all  (hips  belonging  to  keptiath* 
the  port,  together  with  the  maders  or  owners*  names,  and  P^"""' 
alfo  the  narres  of  all  fuch  apprentices  in  fuch  (hips,  and 
from  what  parilhes  and  places  they  were  fent;  and  (halt 
ttinfmit  (gratis)  true  copies  thereof  figned  by  him,  to  the 
H^oiter  feffions^  or  to  fuch  towM  corporate,  parifhes,  or 
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placet,  when  and  fo  often  as  he  Ihall  be  reiTonably  rr- 
quired  fo  to  do ;  and  every  collector  refufing  or  negle£l- 
ing  to  fend  fuch  copy,  (hall  forfeit  5I.  to  the  poor  of  the 
'parifli  from  whence  luch  boy  was  bound.  /  13* 

Two  juftices  near  the  port,  and  mayors  of  towns  cor* 
porate,  in  or  near  adjoining  to  fuch  port  to  which  fuch 
(hip  or  velTel  (hall  at  any  time  arrive,  may  determine  all 
complaints  of  ill  ufage  from  the  mafter  to  fuch  apprentice,, 
and  alfo  of  all  fuch  as  (hall  voluntarily  put  themfelves  ap- 
prentices to  the  fea-fervice,  and  make  fuch  order  therein 
as  ihey  are  now  enabled  by  law  to  do,  in  other  cafes  be- 
tween mafiers  and  apprentices.     /I  12. 

All  the  penalties  aforefard  {half,  by  warrant  of  two  juf- 
tices  of  the  county,  city,  or  town  corporate,  be  levied  by 
diSrefs  and  fale.    /  i8. 

If  any  mafter  who  hath  been  obliged  to  take  fuch  partfli 
boy  an  apprentice,  (hall  die,  during  the  term^  his  widow, 
or  his  executor  or  adminiftrator,  may  affi^n  over  fuch  ap- 
prentice to  any  other  mafter  who  hath  not  his  complement 
of  apprentices.     4  jtn»  c,  19-  /  16/ 

Note,  BytheaG.  3«  r.  15.  Mafters,  apprentices,  ma- 
liners,  and  others  employed  in  fifhing  veflels  upon  the 
coafts,  are  exempted,  during  fuch  their  employment,  from 
being  imprefled,    f,  22,  23,  24^  25. 

FIL  Differences  Between  the  mafter  and  apprentice. 

A  mafter  may  by  law  correfi  and  chafti(e  his  apprentice, 
for  neglecl  or  other  mifbehaviour,  fo  it  be  done  with  mo- 
deration: though  it  doth  not  feem  to  be  lawful  for  the 
mafter  or  miftrefs  to  beat  any  other  fervant  of  full  age. 
Lamb.  127.     I  fi&fi.  428. 

The  mafter  m^y  not  of  his  own  accord  difcharge  his 
apprentice,  but  if  they  cannot  agree,  they  may  proceed 
in  one  of  thefe  two  ways;  either  upon  the  ftatute  of  the 
5  EL  c^  4.  or  upon  the  ftatute  of  20  G.  2.  €•  19. 

By  the  5  £1.  c.  4.  If  any  fuch  mqfttr  Jball  mifufe  or 
evil  intreat  his  apprentice^  or  the /aid  apprentice  /ball  have  emf 
juft  caufe  to  complain^  or  the  apprentice  A  not  hie  dttty  t§  bis 
mafter^  then  the /aid  mafter  or  appnntice  being  aggrieved^  and 
having  caufe  to  complain^  Jhall  repair  unto  one  jujlice  (D.  £«) 
of  the  county^  or  to  the  mayor  or  other  head  officer  of  the  city^ 
town  corporate i  or  market  town^  or  other  place  where  the  mafter 
dwelleth  \  wbojhall  by  bis  wifdom  and  difcution  take  fuch  order 
and  dire^ion  betwoit^ibe  mafler  and  his  apprentice  as  the  equitj 
of  the  caufe  ft^aU  require :  and  if  for  want  of  good  conformity  in 
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thi  ma/ler,  thi  fald  jujiict  (or  head  offictr)  cannot  compouni 
nnd  Qgrtt  iht  matter^  hi  /ball  take  bond  of  the  fa'id  maftgr  tg  ap*, 
fear  at  the  ntict  jtffians  \  and  on  his  appear ance^  and  hearing 
of  the  matter  there^  if  it  be  thought  meet  to  dif  charge  the  [aid 
ipfreatiUf  then  tbejufiicesj  or  four  of  them  at  the  leaji  (l  Q.) 
or  the /aid  mayor  or  other  bead  officer  j  with  the  ccnjent  of  three 
otber  efhis  brethren^  or  men  of  hejl  reputation  in  fuch  tiiy^ 
tfwn  €orfor4it4f  or  mcfkct  town^f})aU  have  pewtr^  in  writing 
(F)  nndiT  their  hands  andfeals^  to  pronounce  and  declare^  thai 
they  have  difcharged  the  fat Aiappr entice  of  his  apprentiuhocd^ 
end  the  tmife  thereof:  And  the  faid  writings  hang  inr  oiled  by 
the  clerk  of  the  peace^  or  tcwn- clerk ^  amcngfl  the  records^  Jhall 
ki  afvfficient  difcharge  for  the  apprentice  again fl  his  majler^  his 
execMtors  and  adminijirators.   And  if  the  default  Jhall  be  found 
to  be  in  the  apprentice^  then  the  faid  jufllces^  or  the  faid  mayor ^ 
or  ether  head  officer^  with  the  afftflance  afbrefaid^  Jhall  cauje 
fmb  dm  correSlion  and  punifhment  to  be  adminijUed  unto  him^ 
OS  by  their  wifdom  and  difcretions  Jhall  be  thought  meet,  f  35, 
if  any  fuch  mefler]  That  is,  any  fuch  mafter  as  is  before 
neotiooed  in  this  ftatute,  in  the  trades  therein  fpecified; 
and  the  former  refolutions  confined  the  fenfe  of  the  ftatute 
to  fitch  trades  only,  but  the  latter  adjudications  feem  to 
extend  the  equity  thereof  to  other  trades  not  mentioned  io 
the  fiatute;  as  in  the  following  inftances : 

M,  c  ty,  K.  and  Gately*     On  a  certiorari  it  was  moved 
foqualh  an  order  of  feffions,  for  the  difcharge  of  one  Ed^ 
wordGreen  from  his  apprenticeOiip  to  the  defendant  Gat/iym 
The  fad  wa»,  that  Gately  was  a  mountebank,  and  being 
at  a  place  in  York/hire,  where  he  kept  a  publick  ftage. 
Green  W9LS  by  indenture  bound  apprentice  to  him  in  Uiis 
manner,  viz,  to  Robert  Gately,  furgeon,  to  learn  the  trade 
be  nowufcth}  and  immediately  he  went  upon  the  ftage^ 
and  ever  fince  continued  in  the  employ.     After  which, 
being  with  his  mafler  Gately  in  Mlddlejex^  he  complained 
to  the  jufiices,  that  hid  mafter  did  not  teach  him  the  trade. 
Upon  which  they   difcharged   him.     This  being  done, 
Qreen  fet  up  the  trade  of  mountebank  himlelf.     It  was 
moved  to  quaib  the  order,  the  juilices  being  willing,  be« 
caufe  they  were  impofed  upon.     And  the  exception  was, 
that  the  ftatute  of  the  5  EL  in  difcharging  apprentices  \% 
confined,  and  extends  only  to  apprentices  mentioned  in 
that  claufe,  and  there  neither  furgeon  nor  mountebank  is 
mentioned :  And  iho'  a  furgeon  may  be  a  trade  within  the 
ftatute,  which  a  man  cannot  exercife  without  ferving  an 
apprenticeihip  to,  becaufe  that  claufe  of  the  flatute  is  ge- 
neral ;  yet  this  part  of  the  ftatute,  relating  to  the  difcharge 
of  apprentices,  extends  only  to  trades  there  mentioned. 
4  •  By 
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By  Ac  coort;  The  claufc  relating  to  the  difchargc  of  tpU 
prentices  is  general,  and  goes  to  all  manner  of  apprentices j 
even  to  thofe  of  merchants ;  btit  afterwards  rhe  court  were 
of  opinion,  that  the  power  of  difcharging  reaches  only  t6 
the  trades  mentioned  in  the  ftatute,  aniong  which  a  fur- 
gcon  is  not  mentioned ;  for  that,  tho*  as  to  the  ferviiig 
(even  years  apprenttceihip,  a  furgeon  comes  under  the  ge- 
jierat  term  of  arts  and  mifferies,  yet  the  power  of  dif- 
charging rezchea  only  t6  the  trades  particutaf ly  mentioned. 
4  Salk.  47ii  2.  , 

And  M.  12  Art.  ^  and  Purnefe.  It  waa  htid,'tliat  the 
{tatute  enctends  only  to  the  trades  thiiretn  mintitfned;  and 
therefore  not  to  a  glafs-bottle  ntaker.    Caf*  o/'S.  29. 

On  the  other  hand  in  the  cafe  of  K.  and  C$ttinghtie¥H^ 
M.  12  G.  Exception  wa$  takefr  to  an  orderof  difcharge,* 
that  the  juftices  cotiJd  not  difcfiafge  the  appr^ntkos  "be- 
taufe  the  trade  to  which  he  was  bcKind^  v/s.  a  glazier,' 
was  not  within  the  ftatute :  But  not  alfotiUed  \  for  tfioogh 
formerly  it  was  held,  that  the  tr^de  ought  to  be  a  trade 
wfthin  the  ftatuie,  yet  the  latter  refoltitidna  haV^  ii^ed 
Otherwife.'     L.  Kctym.  f  4! o.     5/r.  663* 

Shall  niifufe  or  tvil  intnat  hh  oppnntia]  Aft  apprenticft 
to  a  furgeon  was  fent  by  his  mafler  to  the  Eafl  Indits :'  It 
was  adjudged,  that  the  mafter  cannot  compel  h'li  apprentice' 
to  go  beyond  the  fea,  except  the  mafler  go  with  him  ;  but 
he  may  lend  him  to  any  part  of  England.  1 3  Jai  Ctmmirf 
and  iVindalL     Brown).  67. 

But  other  wife,  if  it  be  ex{>rcfsly  agreed,,  or  the  natore  of 
the  apprenticefiiip  doth  import  it;  as  if  the  inaftcr  be  at 
merchant  adventurer,  or  failor.     Hobart.  134, 

Evil  itttnot']  E.  S  G,  2.  Ki  and  Edfrnait,  An  apprwi- 
tice  was  difcharged,  the  mafter  having  tifed  him  nnkindly^ 
and  refufing  to  piovide  for  and  entertain  him  :  But  by  the 
court,  this  is  not  a  good  gVound  for  the  difcharge :  for 
there  is  a  power  to  oblige  the  mafter  to  receive  and  enter- 
tain  the  apprentice^  and  ujing  hirh  unkindly  it  too  loofe. 
Sir.  1014. 

Or  the  apprentice  do  not  his  duty  to  his  ma/terj  7*.  4  G, 
Km  and  irfhabitants  of  Hales  Owen*  Ati  order  reciting-  thac 
Jofeph  Higgin  was  bound  out  by  indenture,  as  the  ftatute 
requires,  to  John  Parks^  and  being  lan^e,  and  btiving  the 
king's  evil,  and  in  the  opinion  cf  forgeons  incirrable,  there- 
fore the  juftices  difcharge  the  mafter  from  his  apprentice. 
It  was  moved  to  confitm  the  order,  because  ihc  nfltftier 
'  cannot  now  have  the  end  of  the  binding,  which  waa,  the 
ferviceof  his  apprentice.  But  it  was  anfwfred,'  thA  the 
ftatute  only  impowcrs  the  juHkes  to  difcbarge  for  rtsiibeha- 
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viour,  and  not  for  ficknefs.  And  quaflied  by  the  court; 
for  the  mafter  takes  the  apprentice  for  better  and  wcrfe, 
and  is  to  provide  for  him  in  ficknefs  and  in  health.  Str.  99. 

SbaU  repair  unt9  §ni  jujiice']  Upon  an  order  made  at  ihe 
feffions  to  difcbarge  an  apprentice,  it  did  not  spnear»  that 
be  applied  himfelf  to  a  juftice  firft.  And  i/^ft,^  C"b.  J.  was 
of  opinion,  that  the  juftice  hath  power  ro  mak^'^kn  order, 
and  if  obeyed  by  the  mailer,  then  the  feffions  can  have  no 
power;  if  dtfobeyed,  then  the  juitice  upon  complaint!  may  ' 
bind  the  mafter  to  the  fefTions,  and  that  the  feffions  Kave 
no  power  otherwife.     c  Salk.  67.  •  '      , 

71  13  ^.  JT.  and  Johnjon.  Exception  was  taken  to 
an  order  for  difcharging  an  apprentice,  that  the  complaint 
was  made  orieinally  at  feffions,  without  any  previous  ap- 
plication to  a  angle  juftice  out  of  feffions :  Holt  Ch.  J.  de- 
livered the  opinion  of  the  court.  That  the  order  was  good ; 
if  it  had  been  a  new  queftion,  he  fbould  have  held  a  prior 
application  to  fome  juftice  out  of  feffions  neceflfary  \  but 
aftiorfo  many  orders  affirmed  in  this  court^  which  have  been 
otherwife,  it  is  too  late  to  unfettle  that  now.     i  Salk.  68. 

So  alfo  in  the  cafe  of  K.  ^nd  Gill,  H.  5  G.  It  was  fald 
by  thecoart, — It  hath  been  fo  often  refofved,  that  the  fef- 
fions hath  an  original  juiifdidlion,  that  we  will  not  fufFer 
it  now  to  be  made  a  queftion,  though  it  might  be  doubtful 
upon  the  ftatute  itfelf.    Sir.  143. 

And,  7*.  12  (7.  K.  and  Davie,  The  court  agreed,  that 
it  tt  a  point  not  now  to  be  difputed,  that  the  feffions  huth 
an  original  jurifdiflion  to  difcharge  apprentices.  Str.  704. 
Aod  by  L.  Hardwicke  Ch.  J.  in  the  cafe  of  K.  &  Eajman^ 
E,  8  G.  2.  This  determination  is  right :  for  the  applica- 
tion which  the  aA'direds  to  be  made  to  a  private  juftice^ 
feeiss  to  mean  only  to  arbitrate  and  accommodate  the  dlf- 
pote.  *  The  ftatute  fays,  if  he  cannot  compound  the  matter, 
be  is  to  take  bond ior  the  parties  appearance  at  the  feffions, 
fo  that  they  are  not  to  take  it  by  appeal.  Cafu  in  the  * 
tiitti  9f  L,  Hardwicke.     1 0 1 . 

Or  to  the  mayor  ar  cthtr  head  officer^  M*  12  C  K,  and 
Cellin^Surfti,  An  order  of  feffions  was  made  at  Hieis*s 
Hail,  for  the  difcbarge  of  an  apprentice  to  a  freeman  of 
the  c?ty  of  Lenden,  and  who  was  bound  and  inroiled  there. 
And  the  order  being  removed  into  the  king's  bench,  the 
queftion  was,  whether  the  court  of  feffions  at  Hicki^i  Hall 
hath  any  jurifdiAion  to  difcbarge  an  apprentice  to  a  free* 
man  of  Ltndon  (efpecially  as  there  is  a  faving  in  the  ad, 
of  the  cuftom  of  the  city  tf  LMden);  or  whether  he 
oti|ht  not  to  be  difcliarged  ^y  the  iDajroe's  court  only.    It 

Vot.  L  H  appeared 
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appeared  that  the  apprentice  lived  with  his  mafter  out  of 
the  city  of  London^  and  within  the  jurifdi£lion  of  the  juf* 
tices  of  Middltjgx.  To  this  exception  it  was  aafwcred,, 
'  that  the  flatute  doth  not  regard  where  the  binding. or  in* 
rolling  is^  but  gives  the  jurifJiAioa  exprefsly  Co  the  jus- 
tices wbe/esthe  mailer  lives;  and  if  this  did  npt  belong 
to  the  Ju^Jccyof  MiiZ/r/ijr,  where  the  matter  Jives,  there 
would  bie'a  fdilucc  of  juftice:  for  neiiler  the  chamber-; 
Uin,  uor  any  other  city  magidratei  have  power  to  com* 
pel  the  mafler's  appearance  before  them.  The  court  af- 
iirmed  the  order  of  di^harge,  and  faid  they  would  not 
take. away  ^he  juri(di£lion  of  the  mayor's  court^  but  only 
give  aconcurrent  jurifdid^ioQtothe  juftices  for  the  CQumyc^ 
And  it  would  be  very  inconvenient,  to  have  apprentices 
to  a  freeman  of  London^  who  are  bound  there,  and  vvho 
live  in  diftant  counties^  obligt^d  to  come  up  to  the  fnayoc's 
court  to  get.  them fclves  difcharged  :  And  the  words  of  the 
Aatute  are  very  plain  ;  for  they  give  the  jurifdifliofl  to  the 
jufiices  vjherethimafttr  dweUeth,     Str.  663. 

JVho  Jhall  by  bis  wifdom  and  difcrtthn  takifuch  order  «#n/  . 
din^ion  beiwanthe  mofltr  and  his  apprfntia  as  the  equity  i^f 
the xafe  Jhall  requlrel  Hereupop  thejufiice^  if  h^  feescaule^ 
may,  by  confent  of  the  mafler,  difchargie  the  apprentice  < 
from  bis  apprenticefbip  :  but  ihis  muft  not  be  by  a  vefbal 
difchargei  for  the  apprentice  being  by  deed,  cannot  be 
difcharged    but   by .  (feed,   that  is»   by   order   under  the. 
hand  and  feal  of  the  judice*     Daiu  e.  58.     6  Mod.  182*... 

jy/cr  want  of  good  co*^fwrmHy  in  the  mafter,]  If  the.maHef . 
is  diiUtisfied,  he  may  have  the  matter  tfansfec/ed  to  the  tctr- 
fions:  but  here  is  not  ^he  like  option  given  to  the  apprentices 
and  ihe  reafon  feems  to  be,  becaufe  the  apprentice  being, 
mod  commqnly  an  infant,  the  law  prefumes  that  the 
jiifiice  is  more  capable  of  judging  what  is  for  the^nfaQcV 
benefit.  ^       ^'j. 

On  h's /jppearavce]  E,  f  3  /F,  Dlttcn^s  cafe.  It  was  nioeeti^ 
to  qualh  au  order  made  for  the  difcharge  of  an  apprentice^'. 
The  qu^.flioq  arofe  upon'  the  claufe  of  the  ftatute'  wbicb.. 
ciireds,  that  upon  appearance  of  the  tnafier,  the  appjremice^ 
may  be  difcharged   by  four  ju dices,  after  one  ^ufiice  Oj^ 
of  feiSons  hath  endeavoured  to  compofe  the  matter  i^Jln^c 
ference.    And  in  (his  cafe  it  was  btjje£lejlvthaC  piuui,tifi 
mafler  was  bound  over  to  appear,,,«nd  did  pot^^aiii^J^f^' 
juftices  have  but  a  limited  jurifdidloj^i,  and' it  19  expceji^/ 
direded  by  the  ad,  that  the  difcharge  js  to  be  mWecfa. 
nhe  appearance  of  the  mafter  ;  befides,  there  is  anothes  eel*. 
isedy^  to  proceed  oa  t&e  cecogQ&aaaccijrhkjli  isibr&itej 
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by  net  appearing.  By  the  court :  The  z&  muft  have  t 
reafonable  conftru^lon,  To  as  not  to  permit-  the  maOer 
CD  take  advantage  of  hb  own  bbftinacy  ;  and  it  would  be 
very  hard,  that  fuppoAng  the  mafler  is  profligate,  and 
runs  away,  the  apprentice  (hall  never  be  difchargcd. 
2  Salt.  4Q0. 

//.  5  G.  JT.  and  GUL  An  order  of  felEons  for  difcharg- 
ing  an  apprentice  was  quaOied,  becaufe  it  did  not  fee 
forth,  that  the  mafier  was  fummoned  or  did  appear. 
Sir.  143. 

So  alfo,  E.  8  G.  2.  K.  and  Ea/man.  The  order  was 
quaibed,  becaufe  it  did  not  appear  that  the  maftrr  was 
prefent  or  fummoned,  which  it  is  plain  the  ad  intended 
beftouldfof.     Srr.  1013. 

IntcUiii  bj  the  derk  of  tie  peaci]  T.  4  G.  K.'  and  inha- 
bitants of  Halis  Owtn*  The  order  of  difcharge  was 
not  inrolied ;  and  by  the  co4irt  for  that  reafon  held  ill. 
Sir.  99. 

SkaU  bi  a  fvjfficieni  difcbargefor  thi  apprentice  againfi  hit 
majler^  But  as  the  juuices  may  difcbarge  the  apprentice 
from  his  mafter^  for  ill  ufage;  fo  alfo  they  may  difcharge 
the  mafler  from  the  apprentice  for  evil  and  diforderly  be- 
haviour.    Riad.  Appr. 

Difcharge]  T".  13  fV.  AT.  and  John/on.  Exception  was 
taken  to  an  order  6f  difcharge,  that  the  juftices  had  or- 
dered money  to  be  retarned  :  But  by  the  court,  the  order 
is  good.  And  Holt  Ch.  J.  faid  he  never  doubted  of  thjt 
Blatter,  for  it  is  a  power  confequential  upon  their  jurif- 
didioo  to  difcharge.     t  Salk.  68. 

But  IB  the  Cafe  of  K.  and  VandeUer^  M.  4  G.  The  juf- 
tices  at  the  ielfions  did  order  an  apprentice  to  be  difcharg- 
ed,  and  that  the  mafter  having  received  5 1,  with  him, 
Ikotild  reftind  3  h  as  a  further  provifion  for  him.  This 
was  moved  to  be  quafhed,  becaufe  the  ftatute  which  gives 
the  joftices  power  t6  difcharge,  gives  them  no  authority  to 
onleir any  money  to  be  returned.  By  the  court;  it  is  very 
hard,  that  if  the  mafier  mifufeth  his  apprentice,  the  next 
dajiAer  he  ia  bound,  he  ihould  pay  back  nothing  if  he  is 
difchareed:  It  will  be  an  encouragement  to  mafters  to 
treat  thetr  apprentices  ill ;  but  the  ftatute  being  filenr, 
the  order  muft  be  quaibed.    Sir.  69. 

Nevertfielef$,  thta  dodrine  of  refunding  feemeth  now 
to  be  eftaUiOied,  is  founded  on  great  reafon,  tho*  not 
cxprt&ly  mentioned  in  the  ad;  for  the  juftices  being  au- 
thorized to  difcharge  accsrding  to  their  difcretions\  when  thq 
^  pf  the  apprenticdbip  cannot  be  atuined  with  one  per- 
Ha  fon. 
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fon,  it  it  but  juftice  the  mafter  (hould  return  part  of  the 
money  he  has  received  wiih  his  apprentice,  to  place 
him  out  with  a  new  mafter.  2  Ba£.  Abr»  Mafler  and  Ser- 
vant. 

And  in  the  cafe  of  JT.  and  Amtes^  T.  7  G,  2.  it  was  held, 
that  an  order  of  the  mafter  to  return  money  is  good,  tho' 
it  is  not  averred  that  be  bad  any  with  the  apprentice  ;  for 
the  order  being  to  return  money  is  a  nccefiary  proof  of  the 
receipt  of  it ;  and  thejuftices  in  their  orders  are  not  obliged 
to  fet  forth  all  the  fteps'they  take  in  their  proceedings^ 
there  being  nothing  in  the  ad  which  nukes  it  necefiacy ; 
and  there  is  a  known  and  eflablifhed  diftindion  between 
orders  and  convidions.    M 

In  the  chancery.     Jan,  22,  1745*    Ex  parte  Sandbym 
The  petitioner,  on  the  tenth  of  Jan.  1744/ was  put  ap- 
prentice to  Ward^  a  bookfeller  at  Tcrk^  and  the  {um   of 
80 1.  was  given  with  him  as  an  apprei\tice  for  7  years. 
In  July  following,  a  commiffion  of  bankruptcy  was  taken 
out  againft  fVard\  and   being  declared  a  bankrupt,  af- 
fignees  were  chofen,  who  fell  off  the  bankrupt's  effe£is, 
and  he  is  now  the  fupervifor  of  the  prefs  to  the  purchafer, 
and  becomes  incapable  of  performing  his  part  of  the  con* 
tra£t,  nor  is  the  petitioner  able  to  raifc  any  money  Co  put 
bim  out  an  apprentice  to  another  mafter,  and  the  co/n- 
miflion  being  a  recent  one,  probably  no  dividend  nbay  b^ 
m^ide  in  a  year,  or  a  year  and  a  half;  (o  that  all  this  time 
will  be  toil  to  the  petitioner.     Upon  thefe  circumfiances, 
the  petitioner  prayed,  that  on'  deducing  loU  out  of  the 
80 1.  for  his  board  with  the  bankrupt  during  the  fix  months 
he  lived  with  him,  the  alBgnees  (hould  be  ordered  to  pajr 
him  tl>e  fum  of  70I.  out  of  the  efieds  of  the  bankrupt 
already  a^me  to  their  hands,  and  not  oblige  him  to  prove 
it  a»  a  debt  under  the  commiiSon.     The  lord  chancellor 
Hardwicki  was  at  fiift  doubtful,  and  feemed  inclined  to 
grant  the  petition,  but  on  ordering  fearch  to  be  made  foe 
precedents,  and  feveral  being  produced  wherein  it  was  di- 
re£ied  that  apprentices  (hould  coipe  in  as  creditors  only, 
after  dedu£lihg  for  the  time  they  lived  wuh  the  bankrupt,, 
upon  the  remaining  fum  i  it  was  ordered  according)^  in 
this  cafe^  and  that  the  petitioner  (hould  be  admitted^  a  cre- 
ditor for  70  1.  only.     1  Aikym.  149. 

iball  caufidut  i^rriJRion  ^nd punijhmtnt  to  bi  aiminijirfd] 
This  being  left  indefinite,  it  feemeth  moft  appofite,^  that 
thejuftices  commit  ih^  apprentice  to  0e  houfe  of  coirefiion 
for  a  time  to  be  kept  to  bard  labour,  or  other  wif<;  coriefied 
as  the  nature  of  the  offence  may  require. 


•  By  the  to  G.  2.  c.  xg.     On  amplaini  (G)  tinta  ixv^uf-  DlfTereoccs he- 
^V/l,  by  any  part flj  apprentice y  or  ithir  apprentia  upon  who fi  rween  the  maf^ 
binding  out  no  Urorr  a  fum  than  c  I.  vuai  paid  cwarninz  any  'f  •"«*  app«n- 
mijujap^  r^fufal  cf  neajfary  provifion^  cruelty^  §r  other  i// c.  19.  &  31  Geo. 
treatment y  they  may  fummon  (H)  the  mofttr  or  mi/frefs^  to  ap'  3  c  57.  &  33 
pear  before  them  at  a  na/onabU  time  to  be  named  in  fuch  fum^  ^'  3-  «•  55* 
^ifu ;  and  on  proof  upon  oath  of  :bi  truth  of  the  faid  i  omphint 
[whether  the  mafler  or  miflrtfi  be  prefent  or  noi^  if  fervice  of 
thefummons  be  aljo  upon  oath  proved)  the  /aid  juHices  may  dij^ 
charge  (I)  the  apprentice  by  war  font  or  cert^fcjte  under  theer 
hands  and  feah^  for  which  warrant  or  certificate  no  feefnall 
he  paid.     f.  3. 

And  by  32  G.  3.  c.  57.  Where  any  parilh  apprentice 
(hall  be  fo  difdiarged,  fuch  two  juflkcs  may  order  fuch 
maftcr  to  deliver  up  to  fuch  apprentice  his  deaths ;  and 
alfo  to  pay  to  the  churchwardens  or  overfeers  of  the  place 
to  which  fuch  apprentice  (hall  belong,  any  funf)  not  ex- 
ceeding 10 1,  to  be  applied  by  them,  under  the  <5rder  of 
fuch  juftices,  for  the  again  binding  out  fuch  apprentice, 
or  otherWife  for  his  benefit,  as  to  fuch  judtces  Ihall  feem 
meet;  and  alfo  to  pay  any  fum  not  exceeding  5).  in  Cife 
fuch  mafter  fhall  refofe  to  deliver  up  fuch  cloaths,  and 
on  his  refafal  to  pay  the  fum  fo  ordered,  or  any  part 
thereof,  fuch  j unices  may  levy  the  fame  by  diftrefs,  togc-  . 
ther  with  the  reaibnable  expeoces  of  fuch  diftrefs.  And 
fuch  jufticcs  may,  if  they  tbinlc  fit,  compel  fuch  church- 
wardens and  overfeers,  or  one  of  them,  to  enter  into 
recognizance  for  the  cfFed^ual  profecution,  by  indiflmeni 
of  fuch  mafter,  for  fuch  ill  treatment  of  any  fuch  ap- 
prentice (o  difcharged  as  aforef^id  j  and  may  aHb  order 
tfiat  the  expences  of  fuch  profecution  (hall  be  paid  or  re« 
imburfed  to  fuch  perfon  entering  into  fuch  recognizance 
as  aforefaid,  o^rie  moiety  thereof  out  of  the  poor  rates  6f 
the  parifh  or  place  to  which  fuch  apprentice  fliall  belong, 
and  the  other  moiety  oat  of  the  county  rate  in  which  fucb 
place  (hall  lie.  And  in  cafe  the  churchwarJens  arid  over- 
feers (hall  refufeto  pay  fuch  their  moiety  as  aforefaid,  fuch 
jufticts  may  levy  the  l^nie  by  diftrefs  on  the  goods  and 
chattels  of  fuch  churchwardens  aind  overfeers,  or  any  of 
them  I  together  wkh  the  rcafonablc  charges  of  fuch  diT- 
trcfip    /  II* 

Ano  by  33  G.  3*  c*  55.  Two  juflicei  at  any  fpecial  or 
petty  fcfliona,  upon  complaint  upon  oath  by  or  on  the  be- 
half of  any  panOi  apprentice  or  other  apprentice  upon 
whofc  binding  out  not  mare  than  10 K  was  paid,  of  any 
ill  ufage  by  hil  mafler,  (fuch  mafter  having  been  duty 
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fuftitfimto  to  appear  and  anfwer  fuch  charge)  may  tmpotct 
vpoa  convlAion^  any  rea(bnab1e  fine  not  exceeding  408. 
upon  fucb  mailer,  as  a  punifliment  fdr  Aich  ill  ufage;  and 
if  not  paid«  may  by  their  warrant  levy  the  fame  by  difirefs 
and  Me  of  the  goods  of  fuch  offender,  rendering  to  him 
the  overplus  (if  any)  after  deducing  fuch  fine  and  the 
charges  of  fuch  diftrefs  and  fale  i  10,  be  applied  at  the  dif- 
cretion  of  fucb  juftic<^s,  either  to  the  ufe  of  the  poor,  or 
for  the  ufe  and  benefit  of  fuch  apprentice,  towards  recom- 
pence  for  the  injury  he  may  have  fuflained  by  reafoa  of 
fuch  ili  ufage;  and  for  want  of  fuch  diftrefSt  fuch  of* 
fender  may  be  committed  to  the  houfe  of  corredion  for 
any  time  not  e^cceeding  ten  days.  /  i. 

Perfons  aggrieved  may  appeal  to  the  next  ieffions*  upon 
giving  ten  c'ays  notice  thereof.     Jd. 

And  no  perfon  admg  under  any  fuch  warrant,  (ball  be 
deemed  a  trefpafier  ab  initio  by  reafon  of  any  irregularity 
in  fuck  wtrrant  or  proceedings  thereupon,    j.  2. 

And  ivffo  jufiices  on  complaint  fK)  on  oatb  by  any  fnaRer 
far  mifl^ifi'%  againji  any  fuch  appuntict^  conctrning  any  mtfdi'^ 
tmanor^  mi/carriage,  or  ill  bebavicur^  may  biar  and  ditermini 
((4)  tbi/amoy  andpunijb  tbs  cffgndgr^  by  comtmtmint  (M)  ta 
tbi  btuft  of  corre&ion^  therf  to  nmain  and  bicorn^iid^  and 
btld  to  hard  labour  for  a  rtafonable  ttme^  not  ixaedlng  ont 
caltndar  montb^  or  otbtrwife  by  difcharging  (N)yitfA  apprmtici,. 
zoG.  2.  c,  19.  /  4. 

And  in  all  cafes  where  any  pari(h  apprentice  ihall  be 
difcharged  for  mifbeha^iour  as  aforefaid,  fuch  two  juftices 
may  commit  fuch  oiFeoder  to  the  houfe  of  corre£lion,  to 
be  corrected  and  kept  to  hard  labour,  for,  anj  time  not 
exceeding  3  calendar  months,  32  G.  3.  r.  57.  /  13* 
Appeal,  Perfons  aggrieved  by  any  determination,  order  or  war« 

rant  of  fucb  jufiices  (except  any  order  of  commitment} 
w^y  appeal  to  the  next  feffions,  virho  may  award  cofts  to 
either  party  not  exceeding^  40  s.  to  be  levied  by  difirefsand 
fale.    20  G.  2.  f.  jg.  /  5* 

And  no  certiorari  (hall  ifluc  to  remove  any  the  faid  pro* 
ceeding3*    /  6.  •    t?  . 

And  by  32  G.  3.  c.  57.  Perfons  aggrieved  by  any 
thing  ^on^  or  omitted  by  any  ^urchwardens  or  overfeers^ 
or  juftices,  or  any  other  perfon  by  virtue  of  this  ad»  (be* 
fides  fuch  matters  or  things  for  which  an  appeal  is  l^erein^ 
before  fpecially  eiven,)  may  appeal  to  the  next  feffions* 
where  the  fame  Qiall  be  heard  and  finally  determined  ^  and 
fuch  court  ipay  award  r^afoqablp  cofls  to  eitt^er  parfT* 


'    If  any  tpprentice  in  bufbandry,  or  in  any  art  or  oc»  Ap^reatn*  fl«r* 
ctiption  aforefaid,  (hall  flee  into  any  other  iObire,  thejuf*  ing  into  ajochcr 
ticcs,  mayors,  or  other  head  officers  being  juftices,  may  ■*'•• 
iiTue  writs  of  capias  to  tbe  (herifF*  of  the  counties  or  othet 
head  officers  of  the  places  whither  he  (hill  fo  flee,  to  take 
his  body,  returnable  before  them  at  what  time  fh^II  pleafe 
tbeoi;  fo  that  if  he  come  by  fuch  procefs  he  may  be  put 
10  prifon,  till  he  find  fuflicient  furety  well  and  honeftly  to 
fervc  his  mader.     5  El.  r.  4,  /  47. 

And  by  the  24  G.  2.  c.  55.  If  a  juftice  (hall  iflue  a 
warrant  sgainft  fuch  perfon.  and  he  mall  efcape  into  an- 
other (hire4  the  conftable  or  other  perfoHi  on  hairing  the 
warrant  indorfed  by  a  juftice  in  fuch  other  (Hire,  may  ar* 
reft  him  there,  and  carry  him  before  a  juif  ice  in  fuch  other 
(hire,  if  the  offence  is  baibble,  to  find  baiK  or  elfe  fhall 
car7  him  back  before  a  juftice  in  the  Aire  from  whence 
the  warrant  did  iirft  iflue. 

t'el>.  3*  ^747-     ^'V/  and  A!h»,     In  chancery.    'The  Appfp^iwWfv- 
bill  was  by  an  apprentice,  who  againft  his  mafter's  con-  uK\cl"!hcl!!!f^ 
fcot  quitted  his  fcrvice  of  a  (hipwright,  before  his  rime  ur  u  eDutitd  to 
was  out,  and  went  on   board  a  privateer,  which  took  a  hiteamijn^. 
veryconfiderable  prize,  whofe  (hare  thereof,  being  1200L 
the  mafter  claimed.     By  L.  Hardwich:  In  general,  the 
mafter  is  incitled  to  all  that  the  apprentice  (ball  earn; 
cqnfeQuently,  if  he  runs  away,  and  goes  to  a  diflerent 
bufinefs,  the  mafler  is  intitled  at  law  to  all  his  earnings. 
And  in  this  cafe,  his  lordOiip  faid,  there  was  nothing  in 
equity  CQ  relieve.     But  he  faid  he  would  fend  the  cafe  to 
6«  tried  at   law,  unlefs  they   would  agree  to  coippound 
(he  matter,  wh'ch  be  recommended  to  them,  and  thought, 
as  the  boy's  (hare  of  the  prize  was  fo  very  large,  the  ba- 
lance ought  to  be  in  his  favour.     And  the  mailer  agreed 
to  accept  450  I,  *  ye%iy^  83. 

Uy  the  6  G.  3.  c.  25,     If  any  apprentice  Ihall  iabfcnt  ApprtntSft  ro 
bimfelf  from  hb  roaftcr's  fcrvice,  before  the  term  of  his  ap-  [y/JJ  ^^^^.^^ 
prenticelbip  (hall  be  expii'ed;  he  (hall,  at  any  time  there-  time'that  he  ab« 
after,  whtaever  he  (ball  be  found  (fo  it  be  within  7  years  ^i>^* 
after  tbe  expiration  of  bis  term),  be  compelled  toferve  his 
faid  mafter,  for  fo  long  rin»e  as  he  ftall  have  abfented  him- 
felf;  Mnlcfs  he  ihall  make  fatisfadion  to  his  mafter  for  the 
lo£i  he  ihall  have  fuftained  by  fuch  abfence :  And  if  he  Oiall 
refufeio  to  ferve,  or  to  make  fatisfadion,  the  mafter  may 
complain  upon  oath  to  one  juftitd  whefe  he  (hall  rcfide  ^ 
who  (h^U  iflue  his  warrant  for  apprehending  fuch  appren- 
tice» .  And  fuch  juftice,  on  hearing  tbe  complaint,  may 
determine  what  fatisfadlion  (hall  be  made  to  fuch  mafter 
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by  the  apprentice.  And  if  the  fatd  apprentice  Ihall  tiof 
give  fecurity  to  make  fatisfadlron  according  to  fuch  deter^ 
mination;  fuch  juftice  may  commit  him  co  the  houfe  of 
cqrre£lion  for  any  time  not  exceeding  threie  months. 

Perfons  aggrieved  by  fuch  determination,  order,  or 
warrant  of  the  juflice  (except  any  order  of  commitment,) 
may  appeal  to  the  next  fefiions,  giving  fix  days  notice  lo 
the  juflice'and  to  the  parties,  and  entering  into  recogni* 
zance,  within  three  days  after  fuch  notice,  before  a  juf- 
tice,  with  fufficient  furety  to  try  the  appeal  at  and  to  abide 
the  order  or  judgment  of,  and  pay  fuch  cofts  as  (hail  be 
awarded  by  the.  juftices  at  fuch  feilions:  Which  faid  juf- 
tices,  at  their  faid  fefTions,  on  proof  of  fuch  notice  given, 
and  of  entering  into  (uch  recognizance,  fliall  hear  and  de- 
termine the  appeal,  and  give  fuch  relief  and  cofts  to  either 
party,  as  they  (hall  judge  reafonable.  And  their  deter- 
mination Ihall  be  final  and  conclufive  to  all  parties  con- 
frerned* 

Provided,  that  nothing  herein  (ball  extend  to  the  flan^^ 
Heries  in  Div^n  or  Cornwall  \  ox  to  impeach  or  leflcn  the 
jurifdi£lion  of  the  chamberlain  of  Londah^  or  of  any  other 
court  within  the  faid  city,  touching  apprentices  j  nor  to 
;iny  apprentice,  whofe  maftcr  (hall  have  received  with  hin^ 
tbe-fum  of  ID  I. 

VIIL  Apprentice  ft ealing  bis  mafter^s  goods^ 

By  21  //.  8.  s,  7..  Servants  going  away  with  their 
*  mallet's  goods,  with  intent  to  (leal  them,  (ball  be  guUty  of 
felony  \  but  not  to  extend  to  apprentices, 
^  And  Hali  fays,  that  if  a  man  had  delivered  goods  to  hi« 
fervant  to  keep  or  carry  for  him,  and  be  carrieth  theia 
away  anlmo  fwandi^  this  was  not  felony  ;  but  by  the  above 
ftatute  it  is  made  felony,  if  of  the  value  of  40  's.  but  the 
offender  (hall  have  bis  clergy.  But  yet  if  an  apprentice 
(ioth  this,  or  if  a  man  deliver  a  bond  to  bis  fervant  to  re«- 
f:eive  money,  or  deliver  him  goods  to  fell,  and  he  accord- 
ingly fells  and  receives  the  money,  ^pd  carries  it  away 
pnimofyrandi,  this  is  neither  felony  at  common  law*  nor 
by  ftatuie.    Ji>  H.  505. 

And  by  12  Aun.Ji,  1.  r.  7-  Perfons  ftealing  tp  the  f^* 
lue  of  4ps.  being  in  a  dwelling  houfe  qr  out- houfe  thereto 
belonging,  tbo'  fuch  houfe  he  not  broken,  and  tho*  no 
perfon  be  therein,  are  excluded  from  the  benef.t  of  clergy, 
put  this  not  to  eiftend  to  apprentices  under  fifteep  ye^^rs  of 
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Bat  1/  they  be  fifteen  years  of  age^  they  fliall  be  eg* 
eluded  from  clefgy  as  other  perfoas. 

IX.  Inticing  away  an  apprentice. 

The  intidogof  an  apprentice  to  depart  from  his  mafier^ 
is  not  an  offience  of  a  public  nature^  for  which  an  indid- 
ment  will  lie;  but  the  party's  remedy  is  by  an  adioa 
on  the  cafe  which  he  may  well  maintain.  '6  Mod.  182* 
iwr.Mamf.  1306.  Reavgly  v.  Mainwaring  and  others* 

X.  JJignhg  apprentices  (O). 

The  mailer  affigning,  and  the  apprentice  himfelf  con^ 
fentingt  will  not  make  him  an  apprentice  to  the  affignoe 
within  the  fifth  of  £/•  But  by  the  cuftom  of  Londm,  he 
may  be  turned  over  to  another.     Dab,  c,  58. 

And  an  affignment  to  the  Tea  ferrice  is  good  by  a£i  of 
parliament,  as  is  before  mentioned. 

£.  3  G.  Km  and  Bonus.  Order  returned  on  a  certiorari : 
It  is  rdblved  by  the  juftites  at  the  feffions,  where  a  perfon 
WIS  boand  an  apprentice  to  Bamn  by  the  parifli  officera^ 
and  Batnee  bad  affigned  him  to  another,  that  the  affign- 
ment is  void,  and  they  direA  Barnes  to  take  his  apprentice 
again.  Bat  by  the  court ;  The  feflSons  had  no  power  to 
judge  of  the  validity  of  a  deed,  or  to  hinder  a  man  from 
affigniff g  his  apprentice.  '  The  covenant  to  provide  for 
him  is  weN  performed,  if  the  perfon  to  whom  he  is  bound 
affigns  him  to  another  to  provide  for  him.  Wherefore  the 
order  was  quaChed.     FeUy^  155.     Sir.  48. 

For  the  jarifdidion  of  the  juftices  extends  no  farther, 
than  to  compel  the  mailer  to  take  care  of  his  apprentice  ; 
but  in  what  manner  he  does  it,  whether  in  his  own  houfe 
or  otherwife,  is  nothing  to  them.  But  if  the  affignee  of 
the  apprentice  doth  not  provide  for  him,  the  firll  mafter 
may  be  compelled  to  do  it,  and  he  may  take  his  remedy 
over.     iStff'.  C.  110. 

XL  Mofter  dying. 

It  hath  been  faid,  that  if  the  mailer  dies,  the  appren- 
tice goes  to  the  executors  or  adminiftrator  to  be  maintain- 
ed,  if  thore  are  aff^s  1  but  the  executor  or  adminiftracor 
may  bind  him  to  another  mafter  for  the  remaining  part  of 
his  time. 

But  tn  the  cafe  of  JT.  and  Pici^  M.  10  W.Eyrt  J.  held, 
Ibat  an  apprenti^eibip  is  a  perfonal  truft  between  the  mafter 
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and  fe'^ofr^nddcurmines  by  the<Sefttfa  of  etcher  of  rbem  j. 
and  by  the  death  of  either  of  them,  the  end  and  defign  of 
the  apprenticc{btp  cannot  be  obtained,  and  it  may  be  the 
executor  i»  of  another  trade  ;  be  admiited  covenant  would 
lieagainfl  the  executor^  but  in  that  there  is  no  inconve* 
nience,  becaufc  the  executor  may  make  hia  defence  by 
pleading  no  aflcts^  or  debuof  a  higher  nature.  HoU  C.  J. 
iaid,  that  by  tbecuAom  of  Lond0/9^  the  executor  (hall  put, 
the  apprentice  to  another  niafter  of  t(^e  fame  trade  i  and 
thsit  in  other  places,  it  would  be  very  hard  to  conftrue  the 
death  of  the  mailer  to  be  a  difcharge  of  the  covenants ;  be 
faid,  it  had  been  held,  that  the.. covenant  for  ioftru^ion 
failed,  but  that  he  ftiU  continues  an  apprentice  with  •ibc; 
executor  as  to  maimeoance*     i  Salk^  66, 

£.  ao  G.  a.  Baxter  (widow  and  executrix)  againil  Bur- 
field*     In  debt  on  bond,  conditioned  for  Mutthias  Andtr^ 
fin^H  performance  of  the  covenants  jn  aa  indenture, q/  ap« 
prenticefhip,  whereby  he  was  bound  to  the  p!aintiflF*a  tel> 
lator,  who:  was  a  mariner  i  the  defendant  pleaded^  that 
Andirf§n  ferved  faithfully  to  the  death  of  the  teftator :.  the 
plaintifi'*  replied^  that  fince  the.  death  of.  the  tefi^tpr,  ^n* 
derfon  had  abfented  from  her  fecvice :  to  wfaich,  ther^  wfa 
a  demurrer*     And  after  argument. at  bar,  Z^Ch.J.  d^*-. 
livered  the  refolation  of  the  court,  vIt^  That  they  were 
all  of  opinion  the  defendant  (hould  have  judgment^  and 
that  the  executrix  could  maintain  no  fuch  aAioo*    The 
binding  was  to  the  man^  to  learn  his^r/|  and  ferve  ^'jon^ 
without  any  mention  of  executors.    And  as  tbe  words  are 
confined,  fo  is  tbe  nature  of  ibecontrad;  for  it  is  fiduciaiyp 
apd  the  apprentice  is  bound  from  r  peffoml  knowledge 
of  the  integrity  and  ability  of  the  mafter*     H,.%  dnm^ 
Horm  and  Btakt ;  an  award  tba  ao  apprentice  fiiould  be 
afligned,  was  held  void}  unlefs  there  was  a  cufiom^  or 
the  concurrence  of  the  apprentice.     And  they  beldf  it 
was  not  materia^  that  according  to  Cr9.  EU%,  5||«  the 
aflets  were  liable  on  the  mafier's  covenaiit  to  i|iainta>A# 
Therefore  judgment  was  given  for  tbe  defendani.    Str^ 
1266. 

Note,  the  words  in  Oo.  ER%,  553*  are  thefe;  A  cover 
ifsmt  lies  againft  an  executor  in-every  cafe»  altbo' be  be 
not  named  \  unlefs  it  be  fuch  a  covenant  as  is  to  be  pef* 
formed  by  the  perfon  of  the  teftator,  which  ihejcanwc 
perform. 

In  the  court  of  chancery :  M.  30  C  %.  In  the  cafe  of 
S^m  againft  Bwfdm  and  Eyks^  1  be  mafler  reoeived  with 
tbe  apprentice  150  L  and  died  witMn.  two  y^ars*  iheapr 
«    ^  *  prentice 
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prentice liavin^  for  that  time  been  employed  only  in  tnfe-^ 
fior  aiiairs.  ft  wa»  decreed,  after  debts  on  fpeciaitiet 
{>aid,  that  the  executon  repay  the  2501.  as  a  debt  due  on 
fioiple  cootrad :  deduding  after  the  rate  of  20  K  a  year, 
for  the  maiffitenaiKe  of  the  apprentice,  during  the  time  he 
lived  with  his  mafter.     Cha.  Ca^  Finch,  396. 

And  by  32  G.  3.  £.  57.  after  reciting,  that  in  the  RcfatatSoMi^ 
event  of  the  death  of  the  mafier  of  any  parifli  apprentice  3*^*  3*  «•  57* 
daring  the  apprenticeftiip,  the  agreement  for  fervtce  on  the 
pin  of  the  apprentice  is  at  an  end,  but  the  covenacK  for 
maintenance  on  the  part  of  the  matter  ftill  continues  in 
force  as  far  as  his  aflets  will  extend ;  or  doubts  have  arifeti 
with  refpeA  thereto :  It  is  ena£ted,  that  after  the  ift  Jufy 
1792,  in  cafe  of  the  death  of  the  mafter  trf"  any  parifli  ap- 
prentice during  the  apprenticeflitp,  upon  which  binding  no 
larger  fum  than  5 1,  (ball  be  paid^  any  covenant  for  the 
matntenmce  of  fuch  apprentice  inferted  in  the  indenturlB* 
ihall  not  be  10  force  longer  than  tbfce  calendar  months 
next  after  the  death  of  fuch  mailer ;  and  that  during  fucb 
three  months,  fuch  apprentice  fhall  continue  to  live  with 
and  ferve  as  an  apprentice,  the  executors  and  adminifira* 
ton  of  fech  mailer,  or  fuch  perfon  as  they,  or  fome  or 
one  of  them  fliall  appoint:  and  fuch  mafter  and  apprentice^ 
during  fiicb  three  months,  fliall  be  fubjed  to  all  the  laws  ia 
force  for  regulating  mafters  and  pariflx  apprentices.  ^-4. 

And  whereas  it  is  reafonable  that  fuch  apprentice  as 
afbrefaid,  in  cafe  of  his  mafler*s  death,  thoM  be  obliged 
to  make  fome  fatisfadion  by  fan  labour  to  the  family  or 
reprefenutives  of  his  dectafed  maAer,  for  the  advantages 
he  has  received  in  bis  childhood,  when  his  fervice  could  noc 
be  equal  to  his  maintenance;  It  is  ena<9€d,  that  wiihiit 
foch  three  calendar  months  after  the  death  of  fuch  mafter^ 
tirojiiftfces,  on  the  application  of  the  widow  of  fuch  mailer^ 
or  by  the  bulband  of  the  miftreft,  or  by  any  fon  or  daugh^^ 
teri  brotfief  or  fifter,  or  executor  or  adminiftrator  of  (iich 
perfdfl  deceafed,  by  indorfement  (P)  00  fuch  indenture  or 
oUioterpart  thereof j  or  by  any  other  ioftruraent  or  writing 
(QJ,  may  order  and  direA  that  fuch  apprentice  fliall  ferve 
^  an  apprentice  any  one  of  fuch  perfona  fo  making  applU 
catioll  at  aforefaid  (fuch  perfon  having  liyed  with,  or  been 
part  of  fucb  mafter's  family  at  the  time  of  his  death)  as  thejr 
fliall  think  fit,  during  the  refidue  of  the  term  mentioned 
in  fuch  indenture :  a;id  the  perfon  obtaining  fuch  order 
fliall  deo^kre  his  acceptance  of  fuch  apprentice,  by  fubfcrib- 
ing  hb  name  to  fuch  order :  and  after  fuch  order  fliall  be 
made,  the  executors  and  admtniflrators,  and  the  perfonal 
aflctSi  eftate,  and  cffe&s  of  the  mafler  fo  dying,  fliall  be 
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a&hzrgei  Mm  «ny  covenaht  fn  fach  indenture  i  and  th^ 
jmrfbo  obtaining  the  fame  (hall  .be  deemed  the  mifter  of 
ifioh  apprentice  in  Ifke  manner  as  if  hehtd  b?en  originally 
bound  tofuch^nafter;  and  fuch  laft  mentioned  mafter,  his 
eicecatorsiand  adminiftrators,  (hall  ba  bound  by  the  cove- 
nants contained  in  fuch  indenture  in  like  manner  as  if  he 
had  execated  the  counterpart  thereof:  and  fuch  maflerand 
apprentice  (ball  be  fubjed  to  tbeiev^ral  penaltiesi  provifions, 
ami  regulations  which  fliall  then  be  .in  force  ior  gnvemtng 
apprentices:  and  all  juftices  (hall. have  the  like  power  and 
authority  wiih.refpedt  thereto,  as  they  (hall  then  have  by 
any  ad  of  parliament  relating  to  pa»lh  apprentices.  /.  2,  3. 
'  But  in  c^eno  fuch  application  (oa)l  be  made  as  afore* 
laid,  within  cbrte  calendar  montlis  as  aforcfaid  ;  or  in  cafe 
fuch  two  juftices  (ball  not  think  fit  that  =fuch  apprentice- 
ft»fp.(hottld  be  continued,  then  fuch  apprenticcffaip  fhall  be 
determined ;  and  the  indenture,  and  covenants  therein 
contained,  (hall  be  at  an  end,  in  like  manAcr  asthey  would 
have  been  at  the  expiration  of  this  term.  /.  4. 
:  Provided,  that  nothing  herein. (haJi  extend  to  any  partfh 
apprentice,  but  fuch  onTy  as  OiaH  be^  living  with,  and  (ball 
inake  part  of  tht  fiNntiy,  or  be  in  the  actual  employment  of 
/bch  original  mift^,  or  (bme  fabfequenrmafier  appointe<i 
try  virtue  of  tbia  a£^,  at  the  time  of  his  death.    /•  5. 

And  whereas  delays  muft  happen  in  bringing  an  adion 
upon  fuch  covenant  for  maintenance  as  aforcfaid.;  It  is 
•ena£led,  that  in  cafe  any  fuch  original  mailer,  or  mafier 
appointed  by  virtue  of  this  ad  as  aforeiaid^  (ball,  during  th<e 
term  of  any  fboh'parith  apprentieefbip  as  aforefaid,  or  the 
executors  oradminiftratorsof  fuch  mafter,  or  any.of  them, 
having  aflfets,  (hall  during  three 'calendar  months  as  afore- 
faid,  refu(e  or  negled  to  maintain  and  provide  for  any 
fuch  apprentice  according  to  the  terms  of  fuch  covenant ; 
-two  juffices,  on  complaint  of  foch  apprentice,  or  of  tbe 
churchwardens  and  ovecfeers  of  filth  place,  may  levy  by 
'difirefs  of  the  perfonal  eftate  or  aflets  and  effefib  of  foch 
mafter,  fuch  fum  as  (hall  be  neceffary  for  tbe  mafnteoanoe 
and  doathing  ef  fuch  appremit:e  i  and  as  (ball  aUb  be  ne- 
ctflary  to  rermburfe  to  the  churchwardens  and  overfeersany 
ftim  that  (hall  have  been  reafonabiy  expended  by  ahdn^foi: 
that  porpofe.  /.  -d* 

XI l.  jlpprentkes  Jetting  up  their  trades. 

By  the  common  law,  n6  man  may  be  prohibited  to 
work  in  any  lawful  trade,  or  in  olore  trades  than  t>lie,  at 
his  pleafure.     1  i  Co*  53. 

5  So 


a^MPi^nttte^  lo^ 


So  that  without  an  zA  of  parliament  no  man  may  be 
reftmned,  cither  to  work  in  any  lawfuJ  trade>  or  to  iifc: 
divers  miftef ies  or  trades ;  thcretore  an  %St  of  parliament 
oad^io  reftrain  any  perfoo  herein^  muft  be  taken  fir  idly 
and  not  favourably  as  a£ls  made  in  affiimaace  of  the  com* 
mon  law. 

The  refirainiog  claufe  in  th«  ftacute  of  5  EL  c.  4*  is  a« 
follows :  Itjhali  not  bi  Idwful  u  any  perfm^  u  fit  up^  occupy^ 
ujiWixercijiy  ony  crafty  viijUrj  or  occupation  now  ujed  or 
Quupiid  within  the  realm  of  England  or  Wales,  except  ha 
jhail  have  ban  brought  up  ti^erein  fiven  yean  at  the  kaji  as  am 
apprentice  Ly  this  flatuie^  nor  to  Jet  any  per/on  on  work  therein^ 
txcept  be  Jhall  have  been  apprentice  as  aforefaid^  or  elje  havings 
ferved  as  an  apprentice  "will  become  a  journeyman^  or  hit  id.  by 
ibeyear'^  on  pain  0/  ^Qs.  a  months  half  to  tht  king^  and  half 
to  bun  that  jhail  Jue  in  the  JijfwiSy  or  otb/r  court  o/ncordi  or 
if  it  is  in  a  town  iorporatcy  then  to  be  di/p^/id  of  as  othor  fimt 
ty  the  darter^    /  3^» 

It  Jhall  net  be  lawful"]  This  is  a  negative  claufe,  and  na^ 
one  (hall  cxercife  a  trade  againfl  it,  unlefs  by  virtue  0/  a 
cuflorD«  as  the  widows  of  tradefmen,  who  by  cuAom  carry, 
on  ihq  trade  of  their  hufbands,  which  the  court  held  not  to. 
be  within  this  ftatute*     a  Salk.  6jo. 

To  any  per/on']  But  by  the  1 5  C  2.  f.  1 5.  Hemp  workers 
of  all'ktniteY  nee  makers,  and  makers  of  tapeftry  hangings 
are  excepted  \  who  may  fet  up  without  having  ferved  (even 
jeirs. 

htiA  by  3  G*  3.  c.  8«  All  officers,  mariners,  and  fol-* 
diers,  who  have  been  employed  in  his  majefty's  fervtcc, 
and  not  deferred,  may  exercife  fuch  trades  as  they  are  apt 
for,  m  any  town  or  place. 

And  by  6  iff  j  ft^.  c,  if.  An  apprentice  dtfcovering^ 
two  cinders  guilty  of  coining,  fb  as  they  be  convifled, 
fhat)  be  deemed  a  freeman,  and  may  txttcik  his  trade  ar 
"f  be  bad  ferved  out  bis  time.  /  12.  i 

To  fet,  up^  occupy^  ufe^  or  exorcifi]  71  9  G.  3.  B^ach  and 
Tarntr*  On  an  aflion  brought  for  exercifing  a  trade, 
wiiboat  having  ferved  an  appcenticelhip,  it  appealed 
that  the  defendant  vfas  only  a  joorneyman.  Andi  tfab 
qutfiion  was  whether  the  fia^ute  extends  to  journeymen, 
or  only  tq  mafters  ?  By  tbe  court :  Tbe  fiatute  waa  means 
to  prevent  rRaJieri  only  from  fetting  tap  trades,  and  did  not 
inUod  to  give  a  penalty  agatnft  both.  There  b  grea* 
difference  t^t^wfcn  fetung  up  a  Uade  and  woikingin  its 

A  man 


no  app^enticefiT. 


A  man  may  work  in  ir»  by  doing  a  very  trilling  part.  A 
journeyman  doth  not  exercife  the  trade  upon  his  otrh  ac« 
count,  but  for  his  niaftcr.     Burn  Mamf:  2449. 

And  It  is  not  material,  as  to  the  mafier«  that  the  jofeir* 
neyman  bath  ferved  feven  years  $  for  rf  the  mailer  brmfelf 
hath  not  ferved  feven  yzzxz^  he  is  retrained  by  the  fiatiite 
to  work  as  a  trader,  either  by  himfelf  or  others]  for  the 
intent  of  the  ad  is,  to  annex  the  benefit  of  trade  to  fuch 
as  underwent  the  bardibip  of  learning  it,  thereby  to  en- 
courage labour  in  youth:  And  few  would  undergo  the 
trouble  of  being  apprentices,  if  they  might  employ  others 
to  work  for  them,  T.  3  W.  HMs  and  Teungs  %  8alk* 
<Jio. 

If  a  man  ufe  the  trade  of  a  tallow  chandler,  baker, 
brewer,  or  any  other  lawful  trade,  or  maoital  occupatiop^ 
for  his  own  ufe,  or  for  the  ufe  of  his  family,  without  feH« 
tog  any  for  lucre  ard  gain,  he  may  lawfully  do  it)  but 
be  cannot  retain  an  apprentice  therein;  bat  he  may  hire 
one  to  be  his  fcrvaot,  who  is  ikilful  in  Uut  trade  or-«c* 
cupation.     8  Co.  129. 

In  like  manner,  a  perfon  brought  up  to  the  trade  mvf 
take  a  partmr^  who  bath  not  ferved  an  apprenticefliip  to 
the  trade,  provided  the  partner  (hare  only  in  the  profits  or 
lofs  of  the  bufincfs,  and  do  not  adually  exercife  the  trade. 
As  in  the  cafe  of  Rtynard  and  Chafe^  M.  30  G.  a.     An 
afiion  of  debt  was  brought  agaioft  Chmfu  for  a  penaky  on 
the  a6^,  for  exercifing  th«  trade  of  a  bf  ewer,  without  hair* 
ing  ferved  an  apprenticefliip.     On  a  fpecial  verdiA,  it  was 
ftated,  that  the  defendant  Chaft  and  one  Cwi  were  partners 
in  the  trade;  that  the  trade  was  carried  on,  and  had  been 
£or  four  years  carried  00,  in  their  joint  names;  that  Gmm  - 
did  ferve  an  apprenticefliip  to  the  trade,  but  Chafi  nevor 
did ;  and  that  Coxg  is  a  working  brewer,  and  wasi  paid>>a 
iaiary  for  his  labour,  which  &lary  was  always  dcduded^ 
syift  allowed  tf  him  previous  to  a  divifion  ot  the  profit^ 
and  the  entries  at  the  excife  office  were  in  their* joint  ' 
names :  but  that  the  defendant  John  Chafe  never  eiceicifed  i- 
the  trade  himfelf  (which  was  wholly  managed  and  carried  > 
on  by  Cexi)^  but  only  fliared  the  profits,  and  ftood»tb«' 
rilques  of  the  partnerfliip.     The  queftioo  was,  whether- 
the  defendant  John  Cbafi  is  within  theaA,  upDR^thisipe*' 

cial  finding? By  L.  MamfUld  Cb.  J.    The  defendant 

is  to  ibare  the  profits  with  Cwr^,  in  moieties ;  and  b  liab]^* 
to  the  debts  of  the  partnerfliip :  But  it  is  exprefsly  found, 
that  during  all  the  time  chaqged,  bejMMnaaed  in^or'exes*- 
cifed  the  tude.    He  was  not^  by.  the  lecms  ^  Ms^ng^ss^  j 

oen^ 
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tneot,  toad  in  the  Irtdc.  The  other  partner  was  to  Jo 
the'wboley  and  had  a  particular  friary  on  that  account.. 
Jt  is  not  found,  that  either  6Vf,  or  any  fervant  under  him, 
wasfet  to  wot k  by  Chafe ;  nor  that  Chafe  did  any  adt  what- 
ever of  cxercifing  the  trade }  he  was  only  concerned  in  (he 
proiitf.  Now  though  this  may  be,  to  fome  purpofes,  ex- 
enctfing  a  toaie  in  refpedt  of  third  perfons  who  deal  with 
the  partdeflhip  as  creditors,  and  within  the  meaning  of 
the  flatatCB  concerning  bankrupts  ;  yet  the  prefent  quetiion 
isi  wbeihcr  it  be  eicercifing  a  trade  contrary  to  this  aA* 
In  the  argument  of  (his  caufe  it  hath  been  well  obferved» 
that  this  ii  a  penal  law;  that  it  is  in  reftraint  of  natural 
right!  that  it  is  contrary  to  the  general  right,  given  by  the 
coauBoo  law  of  this  kingdom.  To  which  1  will  add,  that 
the  policy  on  which  the  ad  was  made,  is,  from  experience* 
become  doubtful.  Bad  and  unflcilful  workmen  are  rarsly 
profetiited»  This  ad  was  made  early  in  the  reign  of  queen 
EHziAidj.  Afterwards,  when  the  great  number  of  manu- 
ftdniers,  who  took  refuge  in  England  from  the  duke  of 
if/ira*s  periecution,  bad  brought  trade  and  commerce  with 
(bem,  and  inlarged  our  notions;  the  reftraint  introduced 
by  this  law  was  thought  unfavourable,  and  the  judw^cs  by 
aJtberd  interpretation,  have  extended  the  qualifications  fqr 
excrcifiiigthe  trade  much  beyond  the  letter  of  it,  and  con* 
Aned  the  penalty  and  prohibition  to  cafes  precifely  within 
the  erprds  letter.  Let  us  conftder  whether  the  prefent 
cafe  be  within  the  letter,  or  even  the  meaning  of  this  ad. 
The  general  policy  of  ;the  ad  was  to  h^ve' trades  carried 
on,  by  perfons  who  liad*  ikilt  in  them.  Now  here,  the 
perfeaal  ikill  of  the  defendant  makes  no  real  difierence  in 
the  ca(e.  For  the  perfon  who  is  (kiiful  ads  every  things 
and  itctiTes  no  diredton  from  this  man  :  He  neither  did^ 
nor  waa to  interfere.  The  cafe^of  Hsbbs  and  Young  is  not 
paraikL  There,  the  defendant,  a  iingle  (nan,  direde4 . 
tbe  whole  trade;  was  the  matter;  and  direded  all  the  fer-  ' 
vanta.'  As. between  niaft^r  and  fervant,  no  doubt,  it  is 
the  mafier  who  carries  on  the  trade,  and  not  the  fervant. 
ButinffeM/ and  Taung  there  was  no  ptrtneribip;  nor 
(what  is  the  diftrtiguiDimg  charader  in  the  prefent  cafe) 
amcfroalBrd  ibiring  of  the  profits,  and  rifquing  a  pro- 
portion of.  the  iofs;  without  his  ading  or  direding  at  all,' 
in  aoy»aunoer  whatfoever.  In  many  confiderable  under-  ' 
uitingiy  it  is  aUbliitely  neceflary  to  take  in  perfons  as  part*  ' 
oers  co.fliaretbe  profits  and  rifque  the  Iofs.  And  the 
ttoetal  ofoge  and  pradict  of  niankirrd  ought  to  have 
weight  lo  itdermioafions  of  this  fort^  alTeding  trade  and ' 
40  ^omaiem^ 
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commerce,  and  the  manner  of  carrying  them  on.     It  i^ 
notorious  t^at  many  partnerflitpt  are  entered   ioto^  upon 
,  the  foundaftion  of  one  partner  contributing  indoftry  add 
&ill  i  and  the  other,  money^     Many  great  breweries  and 
other  trades  have  been  carried   on,  for  the  benefit  of  in- 
fants and  refiduary  legatees,  under  the  dircAion  of  the 
court  of  chancery  :   Now  if  the  plaintiff's  coDftrudion 
was  to  hold,  the  whole  diredion  and  decree  of  the  cpurc 
of  chancery  was  contrary  to  law,  and  to  an  exprefs  aA  of 
parliament.  So  it  is  like  wife  pradifed  in  other  great  trades. 
The  late  Mr.  Child  dirt&cd  his  buftnefs  of  a  banker  to  be 
Carried  on  for  the  benefit  of  his  children  and  other  per- 
fons.     Many  ,othcr  inftances  might  be  mentioned.    It 
wouIH  tntroouce  the  utmoft  confufion  in  affairs  of  trade 
and  commerce,  if  this  confiru6kion  fiiould  prevail*     On 
the  other  hand,  I  fee  no  inconvenience.     It  is  exadly  the 
fame  thing  as  to-  trade,  in  every  particular,  whether  this 
partner  has  or  has  not  ferved  an  apprenttceihip.    There- 
fore 1  think  the  defendant  not  liable  to  the  penalty  of  the 
fiatute«    The  other  three  juftices  concurred.     And  judg- 
ment was  given  for  the  defendant.    Burr,  Mamif.  2. 

Any  cmft^  miftery  or  occupaiim]  71  3  G.  3.  Frimb  and 
Mams.  An  adion  of  debt  was  brought  upon  the  ftatute 
againft  the  defendant  for  exercifiog  the  trade  of  a  tmtpMir^ 
be  not  having  ferved  an  apprenticefliip  to  that  trade.  It  ap- 
peared, that  the  defendant  bad  worked  or  ferved  as  a  ftrvant 
for  feven  years  in  the  trade  of  a  glcmtr^  and  for  fome  time 
afterwards  exercifed  that  trade  as  a  matter;  that  afterwardy 
he  exercifed  the  trade  of  a  carpfnUr  for  the  fpace  of  nine 

fears,  and  it  was  proved  that  he  well  uoderftood  that  trade, 
t  was  objeded,  that  the  defendant  being  originally  bred 
up  to  the  trade  of  a  gls%iir^  he  could  not  foHow  two 
*  trades  both  glazigr  and  carpinttr ;  and  whether  he  could 
or  [not,  was  the  queftion  referved  for  the  coniideratioQ  of 
the  courts— By  the  c§urt:  All  the  judges  of  En^amdtx  a 
meeting  lately  refolved,  that  if  any  man  as  a  mafier  had 
exercifed  and  followed  any  trade  as  a  mafter  without  in- 
terruption or  impediment  for  tbr  term  of  feven  years,  he 
was  not  liable  to  be  fued  or  profecuted  on  the  ftatuie  of 
5  EL ;  alfo  if  a  man  hath  followed  two  or  mor«  diflfarent 
trades  for  the  term  of  feven  years  oc  more,  he  fliall  not  be 
liable  to  be  profecuted  on  tbil  fta«uir.  Therr  ia^Ro-lavr 
againft  bne^an's  following  feveral  trades  at  this  day;  Tteri 
was  an  ancient  ftatute»  37  Ed^  j*  r«  6.  that  amioers  or 
handicrafifmea  (hould  ufe  but  one  miftery,  and  thac  none 
ibould  ufe  any  miftery  but  that  which  he  bad  before  tbae 

time 
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frrhcchjfcii  and  ufed.  But  this  reftraint  of  trade  and  fraf- 
fi'k  wa5  immediately  found  prejudicial  to  the  public,  and 
tHere^o'C  at  the  next  parliament  it  WiS  cnadlcd  that  all 
people  fhould  be  as  free  as  they  were  at  any  time  before 
the  faid  ordinance.  Artd  L.  Ctf;^^  obferves,  that  ads  of 
parliament  made  againit  the  freedom  of  trade  never  live 
1  ng.  Withoux  the  lead  doubt  a  man  may  follow  twenty 
tr*dcs,  if  he  has  worked  at  or  followed  each  trade  (even 
years.  Mr.  Harrifon  of  Red  Lion  Square  fcrvcd  an  ap- 
p-e  ticrfliip  to  the  trade  of  a  carpenter^  but  for  26  years 
J)ift  he  has  been  a  wauhm.iktr^  and  tho'  he  never  fervcd  as 
an  apprentice  to  the  trade  of  a  Watchmaker^  is  the  beft 
inikcr  of  (imc  pieces  in  the  world,  and  the  parliament  has 
pytn  hiai  a  large  fum  of  money  towards  finding  out  the 
langirude  by  the  help  of  his  watches  or  time  meafures: 
And  fball  this  man  be  hindered  from  making  watches,  and 
exercifing  the  trade  of  a  carpenter  alfo  if  he  pleafes?  And 
by  the  whjic  court  in  the  prefcnt  cafe,  judgment  was 
given  for  the  defendant.     2  IFiifon  |68. 

NffWttfid'i  That  is,  on  the  iith  of  Jan.  1562*  when 
that  parliament  began;  arid  this  reftraint  (hall  not  extend 
any  fttriher  than  the  words  do  cxprefsly  dlreft,  and  there- 
fore not  to  new  arts  and  miftcfics  fmcc  invented.  1  Rail* 
Rtp,  lb.     I  Fchtr,  325,  346. 

Within  )he  realm  of  England  and  Wales]  M.  i  C  2* 
A.  and  Lifter,  Indid^mcntfrir  ufing  the  trade  of  a  dry  falter, 
being  a  craft,  toiliery,  cr  occupation  ufed  in  thii  kiigdorn 
on  the  12th  day  of  Jan.  in  the  5ih  year  of  £//«.  Which 
the  court  held  to  be  ill ;  for  that  the  words  in  this  king^ 
aom  tie  down  the  indiftment  to  tRe  kingdom  of  Great 
Britain^  as  it  is  at  this  djy;  whereas  it  (hould  have  been 
in  England  or  ih  England  and  IValei.  2  Seff  C.  l6o.  Str# 
788. 

M  3  C  2.  JP*  and  Mvhr6  It  Was  moved  to  quafh  an 
incfiQment  for  excrc  ifug  the  trade  of  a  buker^  the  defend- 
ant nor  havint?  fervid  a  legal  apprenticeflirp.  The  ex- 
ception was,  the  trade  was  not  laid  to  be  afcd  uithin  ih$ 
rtalm  of  Ergland  and  Wales  at  the  time  of  the  aft.  But 
the  coort  faid^  the  iradc  of  a  baker  is  within  ihe  words  of 
<Hc  a6i ;  and  no  aVermcnt  of  the  trade's  being  ufed*  at  the 
time  of  tbe  ad  is  neccfTarv,  but  where  the  trade  Only  falls 
WnhSn  the  general  conclufion  of  the  claufe  at  la(U  l  Bar* 
^ordift.  277. 

Eiccept  be  /hall  have  been  brought  up  therein  ftvcn  years] 
i.  li  W.  /T.  and  fax*  Indi^iimcnt  tor  ufmg  tne  trade  of 
,  Vol.  I.         •  I  atajlor, 
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*  ttylor«  not  having  fervcd  fevcn  years,  was  quaflied,  be- 
*  caufe  it  i%  faid  only,  not  having  ferved  as  an  apprentice 
v^irhin  England  or  ff^alis;  for  it  may  be  he  did  fo  beyond 
fca,  and  if  it  werie  any  where  it  Tufficeth.     i  Sa/k.  67, 

Js  att  apprtnticel  E.  5  i/«v^'  ^^^  MadiQx.  By  the 
court  s  Upon  indidment  on  this  fiatute,  in  evidence  we 
atlow  folJowing  the  trade  for  fevcn  years  to  be  fufficieoty 
without  any  bipding»  this  being  ao  bard  Jaw,  %  SaU.  613. 
7*.  3  G.  2*  A.  and  Af^rict*  On  ao  indidment  for 
exercifing  a  trade^  without  having  ferved  a  legal  ap- 
prenticelhip ;  the  defendant  offered  to  give  evidence  pf 
his  having  exercifed  this  trade  for  fcven  years,  as  being 
tantamount  to  his  having  ferved  an  apprenticelhip  for 
that  time.  Eyn  Ch.  J.  faid,  that  the  cafes  indeed  had 
gone  fo  far,  as  to  allow  a  wife V  living  in  the  ihop  with 
her  hufband  for  fevcn.  years  to  be  equivalent  to  ao  appren- 
liceOiip;  but  he  thought  the  prefcnt  cafe  not  ftrong  enough 
to  come  up  to  the  meaning  of  the  ftatute.  Accordingly  the 
evidence  was  difallowed.     i  Barnard.  ^67. 

Bur  in  the  cafe  of  f/^alkn  aod  fJoiuH^  at  the  aflizea  for 
Berkflun^  T.  33  G^  %.  On  ao  infurmatioo  againft  the  de- 
fendant for  exercifing  the  tjrade  of  a  baker  contrary  to  the 
ftatute^  it.  appeared  io,  evidence  that  he  had  followed  \t 
twelve  years,  but  never  had  been  an  apf^rentice,  nor 
ferved  with  any  perfon , as  fucb*  Qn  a  cafe  referved,  Baroa 
Adams^  before  whom  it  was  ^ied,  confulted  the  elevea 
judges;  who  all  joined  with  him  in  opiniaQ«  that  exerci- 
fing a  trade  feven  years,  without  any  profecution  with 
effect,  was  a  fufficient  qualification..    Black,  Rip»  233* 

N9r  tajft  anjfperfiiniPH  W9rk  tbirein^  ixapt  hi  fiaUbmm 
htiH  apprtntici  as  afgrcfaid']  But  by  the  17  G.  3.  c^  33. 
with  refpeA  to  the  counties  of  MidlUfnc^  Bffix^  Swrrj^ 
and  Ktnt^  for  warn  of  a  fufficient  number  of  perfoos  wha 
have  ferved  apprenticeihips  to  the  trade  of.  ^  djtr^  itfll•l^ 
be  lawful  for  any  perfon  exercifing  that  trade  within  aoyi 
of  the  faid  counties,  to  tmploy  loch  oumber  of  joucney' 
men,  fervants,  and  labouiera,  as  he  (ball  have  .occafioa 
for,  without  incurring  any  penalty. 

Or  ilfi  having  fervid  as  an  apprentice^  wi/t  heegme  a  jintr* 
neyntan]  M  26  C.  2.  K.  and  Mcar,  The  defendant  waa 
indited  for  ufing  (he  trade  of  a  weaver,  not  having  ferved 
as  an  apprentice  feven  years;  the  evidence  was,  be  ferret 
fix  as  an  apprentice,  and  had  fince  as  journeymao  in  du? 
(ame  trade  worked  above  that  tin^e:  And  by  the  court, 
the  ferving  of  feven  years  is  fufficient  either  way  |  4ind  the 
defendant  was  found  not  guilty.     3  Keb*  40.0* 

10  *  >  A.  Aa 
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vidid^  which  fa'^d  pair  cf  iftdentures  was  finned  and  coftm 

jirnui  by  [wi]  the  (aid  tWB  jujlnes  :   A^td  vjhi  reus  the  Jaid 

A.  M.  h  auly  eonvi£ifd  before  us  the  j'ijh.ei  ojorejaid^  as  well 

upon  the  oath  of  the  /aid-  A.  B.   cr  other  wle^  for  that  he  the 

jaid  A.M.  hath  rejufed^  and  'doth  refufe  to  receive  end  pro^ 

vide  ftr  the  Jald  A.  P,  as  an  appremi.ey  arid  aljo  to  ex  lUte 

another  part  of  the  faid  indentureiy  being  duly  trfid*ed  to  him 

h  ^^t  fiid  church  war  de*is  and  overjetrs  of  the  poor^  whereby 

the  faid  A.  M,   hath  forfeited  the  jvm  of  ten  poundi  :  ThJ'e 

are  therefre,  in  his  faid  mitjefiyi  name,  to  require  and  com^ 

nmiyitt^  to  make  di/tref  of  the  goods  and  iiaiteis  of  him  the 

faid  A.  M.    and  if  within  the  fpace  of  [iix]   </.^;i  next  afer 

fuih  difirefs  by  you  made^  the  faid  fum  of  \q\,  together  with 

reofmable  charges  of  taking  {tvd  keeping  the  faid  d  fire fi^  fball 

notbe  paid^  that  then  you  do  fell  the  faid  goods  eind  chattels  f$ 

by  you  difirainedy  and  out  of  the  monfy  anftng    by  fuch  fale^ 

foy'the  faid  fum  of  loh   to  the  over  jeer  i   of  the  poor  of  the 

jaid  parijh  of  ■  where  the  faid  offence  was  committed^ 

fir  thi  ufe  of  the  po^r  of  the  faid  parijh  \  returning  the  over'-' 

flus  upon  demand  unto  him  the  faid  A.  M.   the  re^fonable 

charges  of  takings  ketping^  and  felling  the  faid  eiiflrefs  being 

thereout  firfi  deduced.     Herein  fail  you  not.    Givr-n  under  our 

hands  and  feats  the  ■  day  of  in  the  year  — ■*-. 

Not?,  as  an  appeal  is  given  to  the  feffions,  againft  the 
appotntrnftit  of  an  apprentice  to  be  bound  to;any  perfori 
a»  arorefaid  ;  it  is  proper,  cither  not  to  make  out,  or  not 
to  execute,  the  warrant  of  diltrefs,  until  after  the  next 
feffi'Ki^. 

And  it  is  to  be  ob.^ervcdj  th^t  one  prec^^t  alone  in 
this  cafe  is  here  infcrttrd,  for  breviy  fake,  as  being  not  in 
a  milter  of  conftanr  praftice;  but  jt  is  to  be  under- 
ftood,  ''^  a)l  fuch  like  cafes,  that  there  muft  ftril  be  a 
complaint  or  information  m  writing,  then  a  fumm:ns  of 
the  party  accufed,  or  warrant  as  the  cafe  may  be,  and 
a  hearing  and  determining  of  the  cau^e,  and  eonvi'i'on 
thereupon  if  the  parcv  (hail  be,  found  r(»  i>e  ^<jilfy.  BiJt 
as  the  fpecial  faft  muft  be  the  fa«nc  fhfotijfhout  all  the 
(wrms  of  proceedings,  it  is  cafy  frocn  one  to  frame  all 
tiic  reft. 


I  3  D,  Summons 


D.  Summons  of  the  mafter  for  mifufing  his  spr 
prentice ;  on  5  EL  c.  4. 

Weftfoorlasd,  \  Tp  the  conftaWc  of  — :— 

TJ/'^B  RE  AS  cmplaimt  and  inftrmethn  haib  heen  maJk 

^^    UHt9  mi  — P— —  pm^  bis  mQJ$ft^\  iufiiots  tf  the  pea(i 

in  and  for  ihi  faid  cwmiy^  hf  A.  P*  apptimtia  io  A.  M  1/ 

— —  in  ihi  faid  epmiy^  fiwimakir^  thai  ibtfaid  A.  M. 

bath  mifufid  andivii  intrsaud  bim  ib^  faid  A.  P.  [iy  trud 

funifinunty  and  Rioting  bim  thifmd  A*  P.  witbaiij^  cau/t^ 

find  by  ngi  allowing  unt9  bim  fuffiamt  miai%  drink^  ^f^ar^i^ 

or  at  the  c»fe  fliaii  be]  tinf*  org  ihitifprt  if  bn.  mt^y\ 

namt  t^  i^mmand  you  ufiammmi  the  faid  A.  M*  U^  appmr^  Ai^ 

fwt  me  at  tbi  htift  tf     '  1     '■'  in  thg  faid, ioutUy^  an  — *-^  tbi 

•■'  .    'I  dt^yef  ai  tbi  bour  ^<-««*^  iff  tbe  afurmaa 

*aftbifomiday^  to-airfuiir  untp  tbi  faid  c$mp/aptt;  amduki 

fkribiT  dioii  uitb  according  t9  iauK     Herm  fad  you  nu. 

Gmn  undtr  my  hand  amdftai  ihi  -^i^«<*^  ^  V»  ^* 

Notf^  a  fumrnant^  catber  tluui  a  xj^anranf^  iq  ail  fiich 
like  cafts,  bctw^ten  party  and  party*  ii  generally  mbS 
eligible  i  yet  in  this  ca(e  it  feemfth,  tbai  a  waijrar«t  i»  ju- 
ftiiiable  to  apprehend  the  nafter,  and  bring  him  betoie 
thejuflice,  (efpeciaUy  if  be  flia)l  conteainthefuoimona}j| 
becaufe  it  h  required,  that  he  fliall  f(ive  fecumy  to  the 
juftice  to  appear  at  the  fcffions,  if  he  fiiall  not  conform  tp 
the  juftice'a  order  ki  ihc  ppeoiiflcs. 

£•  Sumoiops  of  the  apprentice  on  cooiplaioc  qf 
the  matter \  on  che  5  EL  c.^    * 

IVcflitiorland.  j    To  the  conftable  of  — — • 

TTTH ere  as  cemplaini  and infafmaiion  bath  ban  made 
^^    unU  me,  ^   cm  */*  hie  tnajift^fs  yaftites  afih§  peaa 

in  and  for  tbi  fatd  county^  bjf  A.M.  of  ^~  in  (bo  faid 
iouniy^  hufiandmany  that  A.  P.  now  iiing  on  app^entia  io  him 
tbi  jivd  A.  M*  ii  negliginty  flnbhorny  di/ordiHy^  for  ar  the 
cafe  Ihail  be]  and  doth  not  bis  duty  io  bim  tbtfald  A.  M.  bi$ 
ma/itr\  Tbsfi  4re  tbmforo  to  command  you  to  fummcn  tbo  foid 
A.  P.  to  apptar  pifore  mo^  at  -       in  ibefMiohnty,  on  — — 

the  — —  day  of- at  thi  hour  tf''-^-^  in  the  ajttrwoo»  of 

f    '  .   •  ♦     •     -'  •  tbi 


fbt  fsmi  daif^  i§  anfivir  U  tbijaid  tompUtini^  and  t§  bi  further 
digit  with  acarding  tp  kw.  Herein  fail  nut.  Given  und& 
my  band  Mndjeal  the  — «—  day  y,  ic^. 

F.  Order  of  difcharge  by  four  juftices  at   the 

ftflioDSi  on  the  5  El.  c.  4.  /  35. 

VVtdmorland.    y/^«  general  quarter  feffiwi  ef  the  pettee 
-"  bfitden  at  ■■     ■  in  and  fir  the  county 

afirffaid^  the  ■  day  ef in  the  ■  year  of  the 

reign  of  9ur  hrd  George  the  thirds  by  ibe  grace  ef  Gni  of 
Great  Britain,  France^  and  Ireland,  king^  defender  ef  tbi 
fuith^  ^nd  fo  forth  %  Before  ■  ■  ■  juftices  of  our  faid  iord 
the  king  affigned  t9  keep  the  peace  in  the  faid  county^  and  alja 
to  bear  ana  determine  diven  felonies^  trej^aj/es^  and  ^ther  mif'^ 
drmeSn^rs  in  the  faid  county  committed^  tfa/{^lilA»^uoruin»  // 
is  ordered  asfoiUwetb  : 

Vp.n  the  petition  ef  A.  P.  apprentice  to  A.  M.  of  •— 
M  the  fetid  county^  hafiandman^  to  be  relieved  upon  certain 
negleQs  of  the  faid  matter  in  infiru&ing  him  in  his  trade^  and 
in  ndfkftng  and  evil  inireating  the  fid  apprentice  by  cruel  pu^ 
ntjhment  [or  as  the  cafe  (hali  be] ;  and  the  faidma/hr  having 
bkewife  appeared  upon  his  recognizance  taken  before  J.  P. 
efaiuire^  one  of  the  faid  jnftices^  to  anfwtr  to  the  complaint  of 
the  faid  petition^  and  having  proved  nothing  whereby  to  clear 
himfelf  of  the  faid  complaint  \  but  en  the  contrary ,  the  faid  ^ 

A.  P.  having  given  full  proof  ef  the  truth  ef  the  /aid  complaint 
to  thefatisfa^ien  0/  thefuid  court :  IVe  therefore,  whoje  hands 
and  Jeals  are  hereunto  Jet^  being  four  of  the  faid  juftices^ 
and  ff  the  quorum,  da  hereby  erder^  pronounce^  and  declare^ 
tbdt  the  faid  apprentice  flfaU  he^  ard  is  hereby  difcharged  dnd 
freed  from  his  faid  erpp*enticehood:  And  this  to  be  a  fined  order 
betwixt  the  faid  moflet  and  apprentice^  any  thing  contained  in 
their  indentures  of  apprentice/hip^  or  other  wife^  to  the  contrary 
notwit^anding.  Given  under  our  bands  andfeals  the  day  and 
yarfiifi  ab^ve  written. 

G.  Complaint  of  an  apprentice  to  two  juftices^ 

a|aii)ft  his  maOer ;  on  20G.  2«  c.  19. 

WelliDorland.  CTH  B  info- mation  and  complaint  of  A.  ?• 

-*    apprentice  to  A.M.  of  ■  ■     ■■  —  in  the 

feideountf^  hufbandman,  exhibited  before  us  two  of  hit  mejeftfi 

jnfHtef  of  the  peace  in  and  for  tho  faid  iQumy^  the  — —  day 

J  4  IVbo 


I20  zppmutts. 

Wh§  feithj    th^t   hi   ihi  fatd  A.   P.   ix  an  appnnlut 
bound  hy  inde^Un  t9  A,  M.  cf  ■■    "  aforefaid^  buf' 

tandfnani  end  that  bt  ibi  faid  A.  M.  hatb  mifufid  eni 
in  tnated  him  the  Jaid  afpnntict^  and  pariiiuiarly  [ts  iha 
cafe  (hall  bej 

A.  R 

Before  us,  ' 

.7.  ^. 
K.P. 

ri.  Summons  of  the  maflcr  by  two  juftices,  oo 
complaioc  of  the  apprentice^  on  the  %oC.  3. 
^.  19-  /•  3* 

Wcftmorland,   j   To  the  conftable  of  -, r- 

JJ/^H  E  R  E  A  S  information  pnd  itmplaint  bath  hen 
^'^  made  unt9  us  — —  ixvo  of  b'n  nmjejiy's  jujitca  of  the 
peace  in  and  for  the  Joid  eounly^  hy  A  P.  afprer,tUe  to  A.M. 

of* in  the  jaid  county^  hujbandman^  that  he  thtjaii 

A.  M.  hath  mtjufed  and  ill  treated  him  thf  fnid  A.  P.  a^d 
pfATticulfifly  [as  the  cafe  fbali  be"]  :  Thefe  ar/ therefore  to  u- 
quiie  you  to  fummon  the  faid  A.  M.  to  appear  be/ ore  us  at 

n  in  the  faid  county^  on  —— .  the  — day  of  — — 

to  anfwfr  unto  the  faid  information  and  ccmplaint,    Andheyiu 
*                           then  there  to  trti/y  what  you  Jhall  havt  done  in  the  txecutien 
hereof     Herein  fail  you  not.    Given  under  out  bands  and  jca.s 
$be  ' day  of  —  in  the  year r-. 

I.    Difchargc  of  an  apprcntkrc  by  two  jufticcs,  on 
the  mafter  mifuling  him,  by  the  20  G.  2.  c.  i^. 

Weflmorland.   trrHEREAS  complaint  hath  been  mgdt 
^^     before  us  *    >     "  *  ttoo  of  his  mojejlyi 
jufilc/s  of  the  peace  in  and  for  the  faid  Cuuntyy  by  A-  P.  ap- 
prentice to  A.  M.  of  'K in  she  faid  county ^  tayUr^  that 

be  t'ejaid  A*  M.  baih  mtjufed  and  evil  ti eased  him  the  JaiJ 
apprentiCiy  ahd  particular ty  [as  the  caie  (ball  be]:  And 
whirtas  the  Jaid  A.  i\i.  baib  appeared  befon  us  in  putfuance 
cf  our  jummans  to  .that  parpcfe^  but  hatb  not  eUarcd  bimjef 
of  and  frotn  the  Jaid  aaujation  and  complaint ^  but  on  4be  ccn- 
traryjhefaid  A.  P.  Kath  made  full  proof  of  the  trutb  littftoj 
before  us  upon  oaib  j  //'i  tberifun  iy  tbeje  pi  ejonts  do  di/diar^e 

him 
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tim  tbifaid  K*^*  of  and  ffem  his  appnnucejhip  to  the  fat  d 
A*  M«  eny  thing  in  tbi  indgniurs  of  apprenticejhip  made  be^ 
tVLixt  tbem^  or  otbirwift  h^ivfuvtr^  t9  the  contrary  notwith^ 
Jicnding,     Given  under  cur  bandi  and  Jeals  the  -*— — .  day 

[Qr,  /Ind  whereas  it  hath  been  duly  proved  before  us^  as 

WiU  ufcn  the  oath  of  A.  C,  eon  ft  able  of aforefaid^  as 

ttberu'iffj  that  he  the  faid  A.  C.  did  duly  fummon  thefaid 
A.  M.  to  appear  tefore  us  at  a  reafoftcb/e  time  in  the  faid  Jum^ 
mens  mentioned  and/pecified\  but  notwithjianding  the  fame  ^  he 
tbifaid  A.  M  hath  not  appeared  before  us  according  to  fucb 
fummns  :  IVe  therefore  having  duly  examined  into  the  matter  of 
tbefatd  complaint^  and  the  truth  thereof  having  been  fully 
frtved  before  us  upon  oatb^  do  difcharge^  &c.] 


K.  Complaint  to  two  juftlcfes  of  the  maftcr  againfl: 
his  apprentice  \  on  ihe  20  G.  2»  c.  19.  f,  4. 


Weftmu/Iand. 


CJ^H E  complaint Mnd  information  of  A.  M.^ 
-^    rf  -  in  the  Jaid  county^  hu/band^ 


man^  taken  and  made  on  ontb  hefcre  us  two  of  his  ma* 

jiflfsitfiices  of  the  peace  in  and  j or  the  faid  county^  ihe  ■ 

day  of  ^^^^  Who  faiths  that  A.  P.  apprentice  by  indenture  to 
bim  the  faid  A.  M.  hath  in  the  fervice  of  his  apprenticrfbip 
bten  guilty  of  feveral  mifdemeanors^  mi/carriages  and  ill  i#- 
haviour^  towards  him  the  /aid  A,  M.  and  particularly  [aa  the 
Cilc  Ihall  bcj. 

A.  M. 
Before  uSj 

P. 
P. 


I 


L.  Warrant  for  a  diforderly  apprentice,  by  two 
jufticts;  on  the  afotcfaid  complaint,  by  the 
20  G.  2.  c.  19.  /•  4. 

Wcflmofland.    \  To  the  eonflable'  of  — . 


1 


rr/'HBREAS  Mh  hath  been   made  before  us  — — 
■  two  cf  his  majefiysjufiices  of  the  peace  in  and  for  the 

jaid  county^  by  k.  iA»  of in  the  faid  county^  hufband- 

man  J  that  A.  P.  arpf  entice  to  the  faid  A.  M,  hath  com* 
viitted  divers  mifdtmcanors  again/l  the /aid  A.  M.  his  mafier^ 
^dfaniculariy  [a3  the  ca(c  ib<iU  be  J :  Thefe  are  thcre/oroto 

requtra 
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nfuin  you  forthwith  t9  apprkbind  tbi  /aid  A.  P.  and  Mng 
him  hifin  us^  t§  anfwtr  unf  thi  [aid  complaint^  and  to  hi  dtah 
with  a€€9rding  is  law:  Andyvu  an  to  givi  notice  to  tbi  find 
A.  M.  th^i  hi  appior  hofmn  as  at  thefimi  titm^  to  $haki  gtod 
thifaid  cofAplaint.    Gitfon  tutdir  our  hands  andfeak^  &c. 

M.  Cdmmitmcnt  of  an  apprentice  to  the  houfc  of 
correction,  on  complaint  of  his  mafter,  by  two 
juftices",  on  the  20  G.  2«  c.  19.  f.  4. 

rTo  the  confl^^ble  of  — -  in  the  fttd 
w.A^^.u^j  i  county,  and  to  the  keeper  of  the  houfc 
WtftmorUiid.  ^     ^^  correaion  at —  in  ihe  faid 

C     county. 

inrrWiE  RE  AS  eomp faint  bath  tan  wads  bifon  ns  — «- 
'^  two  of  his  majefl/s  juftUiS  of  the  peacg  in  and  for  tha 
faid  county^  up6n  the  oath  of  A.  M.  4f  ■  ift  thifaid 

county^  hufbandman^tbat  A.  P.  oppnntia  of  thifaid  A.  M» 
hath  ccmmittid  dii/irs  mifdimianorS,againfthim  thifaid  AM. 
b\s  majiif^  and  parttculariy  [as  the  cafe  fliall  l>e]:  And 
whitias,  upon  gxamination  thereof ^  and  upon  hoaring  thi  alU» 
gations  of  both  parties^  having  come  bifon  us  for  that  purpafi^ 
and  upon  due  confidiration  had  thenofy  it  manift/tly  appiars  i$ 
us  that  hi  thi  faid  A.  P.  is  guilty  of  the  prinnjfes  fb  ebargid 
againj{  him  as  afonfaid:  ffi  do  tbirtfon  hereby  command  you 
thifaid  conjiabti^  to  taki  and  convey  tie  faid  A.f.  to  thifaid 
houfe  if  corre^iony  and  to  deliver  him  to  the  faid  taper  thereof <, 
togithir  with  this  warrant :  And  Wi  do  hereby  command  toot 
the  faid  beeper  of  thi  faid  houfi  of  cofrtSlion^  tornteive  the  faid 
A,  P.  into  your  cujlody  in  the  faid  houfi  ofcom&ion^  there  ta 
remain  and  bo  correffed^  and  held  to  bard  labour  for  tbf/peui 

0f — -^.     Givin  under  our  bands  andfials^  tbi     ,    .  ■■ 

ifcjf,  &c. 

N.  Difcharge  of  an  apprentice  by  t^o  jufticcs, 
on  complaint  of  the  maftcri  by  20  G,  a.  r.  19. 
/.  4. 

VftttmwltisA.  rr/'HBREAS  tompkint^  tfc.  (ia   in 

^^    the  Uft  precedent} »  ft^a  do  thi^a^ 

fore  by  thefi  pnfenie  difihargi  thefatd^A.  P.  from  hkeappr^ao^ 
iictfbip  to  thejaid  A.  M«  any  thing  in  any  inientore^^rindtm^ 
itares  of  apprentiajhip  betwiatt  tbem^  or  otberwifi^  itf  tba  <ath- 
trary^netwithftanding*     Gi^,ii^^-  .     ^ 

a  A%a^ 


7tff}^}ttitittS^  123 

O,  Afljgnmcnt  of  an  apprentice. 

CrO  all  U  whim  tbtft  prtfinit  JhM  €§me3  /*A.  M.  ^ 

-*    I.  fgnd  plating,     H^hereas  mf  apfrentia  A»  P, 

bolb  Mvirs  years  yit  U  cinu  ^nd  unexpired  eif  bis  apprentice^ 

Jhip^  t§  utit^  ■'     ■        whife  years  /rem  the   '  dr*y  ef 

■  now  laft  paft^  as  by  bis  indenture  of  appreniictjhip  ta 

mjealii  detb  appear:  Now  knew  ye^  tbat  I tbe  fa'td  A.  M« 

fer  divers  geed  caujes  and  cenfideratiens  ma  hereunto  moving^ 

have  given^  granted^  ajjtgned^  and  fet  aver^  and  by  ibtfe  pre^ 

fents  do  fully  and  abfelutely  gi^fe^  g^^^,  ^ffig^^  ^^^  f*^  aver^ 

unto  A.  S*  i/"— ,  all  fsub  rights  titUj  duty^  term  of  years 

to  ceme^  fefviee  and  demand  wh^tfoever^  wlAcb  I  tbe  /aid 

A.  M.  baffe  in  $r  t$  the  faid  A.  P.  er  which  1  may  er  ought 

to  have  in  him  byferu  an4  virtue  of  the  faid  indenture  of  ap* 

frentitefiip*     And  met  ewer  ^  I  the  faid  A.  M»  do  by  thej'e  pre* 

Jtnts  ccvenattt^  pemfe^  and  agree  to  end  with  the  faid  A.  & 

hU  ixeeutors  and  admin iflraters^  tbat  mtwithjlanding  any  thing 

ky  me  tbe  faid  A.  M.  to  be  dene  to  the  contrary^  tbe  faid  A.  P« 

^U  during  tbe  feud  term  pf  -       ■  yeaft%  well  and  truly  ferve 

thtfaid  A.  S.  tfi  bis  majler^  and  his  commandments  tauful  and 

hinefifball  doj  and  from  bis  fer  vice  fhall  rut  abfent  himfelfdu-- 

ring  the  faid  term.     Prwided%  that  tbe  jaid  A.  S.  Jhall  well 

intreat  and  ufe  him  tbe  faid  A.  P.  and  bim  the  faid  A.  P.  in 

the  crafty  mifiery^  and  occupation  of  a  ■  ■    >  which  be  the  faid 

A.  S.  nw)  ufetby  after  the  beji  manner  that  he  can  or  moy^ 

jhoU  teacby  infiru^^  and  infsrm^  or  cavfe  to  be  taught^  iu^ 

fifuGtdy  and  infer med^  as  much  as  thereunte  belongetbj  or  in 

emy  uife  appertainetbt  andjball  a/fo  during  the  fame  term  find 

end  allow  unte  the  faid  A .  P.  fufficxent  meat^  drink^  apparel^ 

wjkiig^  lodgings  and  all  other  things  needful  ar  meet  for  mn 

apprentice.     In  witnefsy  &c« 

P.  Form  of  the  order  of  two  joftices,  dircfting 
a  pariQi  apprentice  to  continue  with  the  widow 
(or  as  the  cafe  may  be)  of  bis  deceafed  matter. 

County  of  1  TI^HE  RE  AS  F.  M.  within  named^ 
Weftmorland.  J  ^^'  late  of  the  parifb  of  Onon^  in  tbe  faid 
county^  died  on  the  *  ■■  day  of  *  ■  '^  being  within  three  calendar 
months  now  laft  pafi^  we  twa  of  bis  majejifs  juflicu  of  tbg 
Ptacefor  tbe  county  aferefaid^  whefe  names  are  bereuntajub* 
fcnhed^  ^n.  the  applicaiian  and  at  the  re^ueft  of  A.  M.  widow 
(or  as  the  cafe  may  b«}  of  tbe  faid  F.  M.  living  with  atsi 
bting  part  of  the  family  of  tbtfaitl  F,  M.  at  tbe  time  of  bis 

deaths 
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deaths  do  bifehy  aritr'  and  dtn^^  that  A.  P.  /*/  cpprtniitt 
within  nanud^  wha  was  in  thi  firviee  and  a£luai  emfUj" 
ment  of  th?  faid  F.  M.  u/  iht  time  of  bis  deaths  {ballfirvt  the 
faid  A,  M.  ^i  fuch  apprentice^  for  the  reftdue  of  the  term  of 
fueh  apprenticejbip  within  meniionfd^  acartiing  to  the  prm- 
fions  of  an  a6i  pafftd  in  the  thirty  fecond  year  of  the  reign  ef 
king  George  the  thirds  iestitled^  An  ad  for  the  further  re- 
gulation  of  par!(h  apprentices.     Witnejs   our   hands  this 
I  ■  day  of 
U  ^he  abovenamed  A.  M.  do  hereby  declare^  that  the  above 
order  is  made  at  my  requeji^  and  that  I  do  accept  the  faid 
A.  P.  as  my  apprentice^  according  to  the  terms  and  covi'- 
nants  contained  in  the  faid  indenture^  and  according  to  the 
provifons  of  the  faid  aJ?.     fVitnefs  my  band  the  day  and  year 

•  above  written. 

•  Qj   Form  pf  the  like  order  by  a  feparatc  inftru- 

mcnt. 

County  of    1  Jff/'  HERE  AS  it  appears  unto  us  tvo 
Weftmorland.  J  of  his  majefly  s  jttjiicey  of  thepeucefr 

the  faid  county^  that  A,  P.  was  bound  an  apprentiiO  by  the 
churchwardens  and  averfters  of  the  poor  of  the  parijb  of  Orton 
to  F.  M.  late  ef  the  faid  parijb  of  Ox  too  ^  and  th^t  the  faid 

F.  M.  died  on  the  ■  day  of ,  biing  within  three 

calendar  months  now  la/i  pa  ft :  Now  we  the  jaid  two  juf^ 
ticeSj  on  the  application^  and  at  the  requffl^  tslc.  [then  to 
the  end  as  before,  mutatis  mutandis.] 

R,  Form  of  the  affignment  of  fuch  a  parifh  ap- 
prifntice,  with  the  conl'eiK  of  two  jufticcs,  by 
indorfcment  on  the  indenture  or  counterpart. 

County  of  )  inE  it  rerhcmbered^  that  the  w'thin  namei 
WeftmofUnd.  >  ^  F.  M,  by  and  fifth  the  confent  ani 
.  etf^pr^batiom  of  J^  P.  and  K.  P.  two  of  bis  ma'jtjlys  jfflicti 
of  tin  peace  for  the  faid  csunly^  whofe  namei  an  ju^jaind  to 
the  content  hereunder  writ t en ^  doth  hereby  ajftgn  A.  P.  the 
apprentice  within  namcd^  unto  N.  M.  to  fervs  him  during  the 
teftdue  of  the  term  within  mentioned  i  and  that  be  the  fid 
N*  M,  doth  hereby  agree  to  accept  and  take  the  faid  A.  P. 
as  an  apprentice  for  the  refidue  of  the  faid  term^  and  doth 
hirehy  acknowledge  bimfdf  bis  executors  and  adminijhatof  s^ 
to  be  bound  by  the  agreements  and  ccvenants  within  mentioned 
on  the  part  of  tbr  Jaid,F^  M,  to  be  dsne  and perf^sncd%  ac* 

cording 
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tsrdrwg  to  fbi  trm  intent  and  meaning  thereof^  ani  furfuant 
tithe  previfans  ofana£i  pajftd  in  the  thirty-fecend year  of  the 
fttgn  ef  George  the  thirds  inistledy  An  ad  for  the  further 
regulation  of  pariih  apprentices.  In  witnefi  whereof  we  the 
/aid  F,  M.  and  N.M.  have  henunto  fet  our  hanas^  this 
— — —  day  of  > 

Wey  twp  if  hit  majejiysjufiiui  of  the  peace  ahove  meri'^ 
ixemdy  do  confent  tbento.    IVitnefi  our  hands^  this  ■ 

day  of 

y.py 

K.P. 

S.    Form  of  the  like  aflignment  by  a  feparate 
inftrumenc. 

County  of     1  ^r  HERE  AS  it  appears  unto  us  J.  P. 
Wcftmorland.  J  andK.  P,  two  of  his  majeflfsjujiices 

of thi  peace  for  the  faid  county  ^  whofe  names  Are  fubjcrihed  to  the 
anftnt  hire  under  written^  that  A.  P.  was  hound  an  appren* 
tice  by  the  churchwardens  and  overfeers  of  the  poor  of  the  pa- 
rijb  »/Orton.  to  F,  M.  of  the  fanm  parift)  of  Onot\\  by  in* 
itnturt  bearing  date  on  or  about  the  — —  day  of  ■  - 
until  tbefaid  A%  P,  Jhould  attain  his  age  of  twenty-one  years, 
NiW  be  it  remembered  that  the  Jaid  V.M.  by  and  with  the 
conjtnty  &c.  [And  fo  to  the  end  as  before,  mutatis  mu- 
taadisj 


A  N  approver  (probator)  is  a  perfon  indidled  of  treafon 
^^  or  felony,  and  in  prifon  for  the  fame,  who  upon  his 
arraignment,  before  any  pica  pleaded,  doih  confefs  the  in« 
liifiment,  and  takes  a  corporal  oath  to  reveal  all  treafons 
and  felonies  that  he  knoweth  of,  and  therefore  prays  a 
coroner,  btfore  whom  he  is  to  enter  his  appeal  or  accu* 
faticD,  againft  tbofe  that  are  partners  in  the  crime  con« 
taiocd  in  the  indi^menC     3  Injf\  129. 

This  accufation  of  himfelf,  and  oath,  makes  his  accti- 
fation  of  another  perfon  of  the  fame  crime,  to  amount  to 
an  indidment ;  and  if  his  partners  are  convidled,  be  (hall 
bave  his  pardon  of  courfc     3  Infi.  1291  130. 

15  But 
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But  pfttces  of  the  petce  c«niiottiA:e  oogniEince  Iierc6f«. 
becaufe  thejr  have  no  luchority  by  tbeir  cooimiffion  to 
aflign  a  coroner*     J  Infi.  i  jo.      ^ 

And  befldet,  as  it  is  th  the  difcretion  of  the  court,  whe* 
Cher  thty  m\l  fcrffer  one  to  he  an  approver^  this  method  of 
late  hath  been  feldom  pradifed :  And  in  many  cafes  we 
have  what  feems  to  amount  lo  the  fame,  by  ftatute  j  where 
pardon  is  affured  to  o(Fendcr8»  on  difcoirering  and  oooviA* 
iog  their  accomplices. 

Arbitration.    See  2to8t^ 

Army.    See  doIOiec^  atitl  ^iltHa^ 

Arrack.    SccHttitu 
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'HEN  an  oflender  comes  into  coBrf,  or  is  brougbt 
in  by  procefs,  fometimes  of  capias^  and  fometime^ 
of  bahgas  corpus  dire£ied  to  the  gaoler  of  another  pt'ifon  i 
the  firft  thing  that  follows  thereupon,  is  bia  arraignment, 
a  H.  H.  216. 

Now  arraignment  is  nothing  elfe  but  the  caTting  tbe 
oflender  to  the  bar  of  the  court,  to  anfwer  the  matter 
charged  upon  him.     %  H.  //•  216. 

And  the  word  in  Latin  (lord  Halt  faith)  is  no  other  fhan 
ni  ratiofum  pongrtj  and  in  French  ad  ref^n^  or  abbreviared 
a  nfn  y  for  as  the  ancient  word  iifrmn  or  iirwfn  imports 
in  Latin  difratUnan^  to  difprove  or  evince  the  contrary  of 
any  thing  that  is  or  may  be  affirmed,  fo  arraigne  b  ad  ra-m 
ticmm  pomre^  to  call  to  account  or  anfwer.  %H.  H,  2 16. 
And  this  perhaps  may  be  fufficient  to  (hew  the  meaning 
of  the  word,  altho'  not  to  declare  its  derivation ;  for  it 
feemeth  to  have  flowed  unto  the  French  tongue,  from  its 
common  origin  with  the  Greeic  \  of  which  we  fhatl  Yth^tt 
little  doubt,  when  we  confider  the  verbs  uyoftvttit^  noSIa* 
yofu9  and  alfo  ttaye^suup^  as  they  arc  ufM  in  the  clafli^al 
remains  of  that  language,  and  compare  them  with  the 
terms  arraigm^  adraigne^  difrayn^  derayrtt* 

The  prifoncr  on  his  arraignment,  tho'  under  an  indiO^ 
roent  of  the  highefl  crime,  muft  be  brought  to  the  bar 
without  irons  and  all  maanclr  of  fbacklcs  and  bonda^  uotefii 

there 


there  be  a  danger  of  efcape,  and  then  be  may  he  brought 
wirh  irons,     a  //.//•  219. 

Alfo  there  is  no  neceflity  that  a  prifoner^  at  the  tiire  «f 
bis  arnignuient^  hold  up  bis  hand  at  the  bar,  or  be  com- 
manded (o  to  do ;  for  this  is  only  a  ceremony  for  making 
known  the  pcrfon  of  the  offender  to  the  court;  and  if  he 
aofwers  that  he  is  the  fame  perfonS)  it  is  all  one.  2  Hu%if. 
308. 

For  other  matters  relating  to  this  head.  See 
Title  f»tWm9f 


'T^H IS  title  is  to  be  underftood  of  vrefii  io  criminal 
'''    cafes  only,  and  not  in  civil  caffs. 

The  word  arnfl  is  the  fame«  with  y^y  little  variation, 
10  the  Engiijh,  Fnncb^  Girman^  Belgi^  and  other  laa-> 
gtiages  of  the  weftern  empire,  heretofore  fubje^  to  Cbe 
RdtnM  power;  and  probably  may  have  been  derived  unto 
us  thro'  the  channels  both  of  Franci  and  Saxany:  the 
French  n^refiiv  fignifieth  to  ftop  or  (lay  s  and  the  Saxon 
nftan  to  reft ;  and  both  perhaps  have,  fprung  from  the 
irallan  arreft^^  and  that  from  the  urell  known  Latin  verb 
T^tf,  to  ftand* 

And,  in  law,  an  arreft  doth  fignify  the  reftraint  of  a 
nsan*s  perfon,  depriving  him  of  his  own  will  and  liberty, 
and  binding  him  to  become  obedient  to  the  will  of  the 
law :  And  it  may  be  called  the  beginning  of  imprifonment. 
Lamh.  93. 

Concerning  which  I  will  flifw, 

1.  Who  majf  or  may  nof  be  arrefted. 

11.  Far  tpba^  caujts  offuffkm  an  arreft  may  he* 
IJL  By  wbim  the  arreft  pall  he  made. 
IV.  The  manner  of  an  arreft. 

V*  What  is  to  be  done  ajter  the  arreft. 
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PfW'Icfe  of 

pwllAjDCAt* 


Peert  anA  bodies 
corporate* 

Perfoni  cbirged 
in  eiccuaon. 


la  chvrchyards. 


Oo  Sondije* 


Safpicioiit 


Ctafeiof  fufpi" 
cioa* 


Comaioa  fame. 


Ciflcenft^ncet 


/.  fFio  may  or  may  not  be  arrejled. 

Generally,  a  member  of  parliament  (ball  have  the  priv«« 
lege  .of  parliament  for  himfelf  an()  his  fervants  to  be  freed 
from  arrcfts :  but  for  treafon,  felony^  and  breach  of  tht 
peace  there  can  be  do  privilege,     a  Inji.  24,  25 

In  csifes  of  peers  arid  corporations,  the  proceVs  is  a  di- 
ftringas,  for  they  cannot  be  arre/^ed.     3  Saik.  46. 

In  the  cafe  of  K*  and  fVoodham^  //•  a  G.  a.  upon  a 
motion  for  an  information  agiinft  the  defendant  who  was 
a  juftice  of  the  peace;  it  was  held,  thatc  a  p^rfon  in  exe- 
cution in  the  king's  bench  maybe  there  charged  criminally 
by  a  juftice  of  the  peace's  warrant :  but  that  iro  fuch  )tff-^ 
tice  can  take  a  prifoner  of  this  court  out  of  the  cu(^ody  of 
the  court,  and  fen<(  kirn  to  the  county  gaol.     Sir.  828* 

None  (hall  arreft  priefts  or  their  clerks,  or  other  perfons 
of  holy  church,  whilfl:  they  attend  to  divine  fervice,  in 
churches,  churchyards,  or  other  places  dedicated  to  God  ; 
on  pain  of  imprifonment  and  ranfom  at  the  king's  will,  and 
he  (hall  alfo  make  gree  to  the  parties  arrefied.  50  Ed.  3. 
f.  5.    I  R.  2.  c.  15.' 

Alfo  a  warrant  executed  againft  any  perfon  whatfoevcf) 
on  the  Lord's  day,  is  void ;  and  the  perfons  ferving  the 
fame  (hall  fuffer  damagef,  at  if  they  had  done  the  feme 
without  warrant;  except  in  cafes  of  treafon,  felony,  and 
breach  of  the  peace.     29  C  2.  c.  7./.  6.  ^ 

//.  For  what  caufes  offufftcion  an  arreft  may  he. 

By  theftatute  of  34  Ed.  3.  r.  1.  Power  is  given  to  the 
juftices  of  the  peac6,  ta  arrell  all  thofe  whom  they  fi'id  by 
indi<Bment,  or  hy  fufpiciony  and  to  put  them  in  prifon. 

The  caufes  of  fufpicion,  which  afe  gfrnerally  agreed  tcf 
juftify  the  arreft  of  an  innocent  peifun  fur  felony,  are  ihefe 
that  follow: 

(i)  The  common  fame  of  the  country;  but  it  feems, 
that  it  ought  to  appear  upon  evidence,  in  an  adron  brought 
for  fuch  arreft,  that  fuch  fame  had  fume  probable  ground, 
a  Haw.  76. 

(2)  The  being  found  in  fuch  circiimnances,  as  induce 
a  ftrong  prefunption  of  guilt ;  as  coming  out  of  a  boufe 
wherein  murder  hath  been  cbmmitted,  with  a  bloody  knife 
in  one's  hand  ;  or  being  found  in  pofTeffion  of  any  part  of 
goods  ftolcn,  without  being;  a^le  to  give  a  probable  ac- 
count of  coming  honeflly  by  them.     2  Haw  76. 

(3)  The 


(3)  '^^^  behaving  one's  felf  in  iuch  a  manner  is  be-   Flight* 
irays  2  concioufnefs  of  guilt ;  as  where  a  man  accufed  of 
ftlony,  on  hesirrag  that  a  warrant  is  taken  out  agaidft  hint, 
doth  abfcond.     a  Haw,  76. 

But  the  p^rty  who  flies  from  an  arred  for  a  capital  of* 
fence,  is  not  tbeteby  guilty  of  a  capital  oSence»  biit  only 
liable  to  forfeit  his  goods,  When  fuch  flight  is  foudd  againft 
bim.     2  Haw.  it2. 

(4}  The  being  found  ih  ctinipafty  vritb  one  known  to  Cfll  company 
be  an  oflFeifder;  at  the  tiilie  of  the  offence,  or  generally  at 
other  times  keeping  company  with  perfoiis  of  fcandalous 
reputation.     2  Haiv,  76.     2  In/i.  52. 

(c)  The  living  an  idle,  vagrant,  ^nd   diforderly  life,   Lmogldle. 
ivitnout  having  aiiy  vUible  tlieatis  to  fupport  it.     t  Haw. 
76.       ..         ^ 

(6)  The  being  purfurd  by  hue  and^ery.     t  Hat0,  76.     Hue  md  cry. 
For  if  a  felony  is  done,  and  one  is  purfued  upon  hue  and 

try,  that  is  not  of  ill  fame^  fufpicious,  unknown;  nof 
indi£led  ^  he  itiay  be  attached  arid  imprifoncd  by  the  litvr 
trflhc  land.     2  Inft.  52. 

(7)  But  generally,  no  fiich  csiufe  of  fufpicioii,  as  any  wher*  no  crime 
of  the  abovementioned,  will  Juftify  ah  arrefl,  where   iii  it  coiAniaed. 
truth  no  fuch  cride  hith  b^en  committed  i  unlefs  it  be  ia 

the  ca(e  of  hde  and  Cry.     2  Haw.  76. 

(8)  In  thfc  cafeof  Samuel^^z\n[\  Paynt  and  others,  5.  20  where  •  crime 
G.  3.     The  pUintifF  Samuel  brought  an  a£lion  of  trefpafs  h  conuniued. 
and  falfe  irtlprifonment  againft  Pope  a  conftable  and  tWo 

hthcrs.  The  fafls  Were  thcfc  :  Hall^  orie  of  the  ddfcnd* 
^nti,  charged  the  plairitifF  virith  having  ftolen  forhe  laces 
from  him^  which  he  faid  Were  in  t>)eplaintifi^^  houfe.  A 
fearch  warrant  was  granted  by  i' juftice  upon  this  charge, 
but  there  v^as  no  warrant  to  apprehend  him.  On  the 
fcarchj  the  goods  Were  liot  foOnd  ;  however,  Payriiy  Hal/f 
arid  the  other  defendant  an  afliftant  of  Pdyrlf,  arrefted  the 
plaintiff  and  carried  hiiti  before  a  magiftrate,*  who  upon 
aaminaiion  dilcharged  hir^.  The  cauie  was  tried  before 
L.  Mamfieldj  and  a  verdiA  fouitd  againfl  all  the  three  de« 
fendants.  At  (he  trkili  his  lordfiiip,  and  the  counfel  on 
both  fides^  looked  upon  thd  rule  of  law  to  be,  that  if  a  fe- 
lony hath  a^uatly  been  committed,  any  man,  upon  rea« 
lonablc  probable  grtumdi  h(  fi/fpkibrT,  ttlay  juftify  appre« 
hendmg  the  (uiprded  perfon  to  carry  hirfi  before  a  nhfagi*  \ 
ftritr  J  but  ihat  if  no  tclony  has  beeri  committed,-  the  ap- 
prehending of .»  pprjon  {lifpc^led  cilnnot  beji/ftificd  by  aity 
^M,  H\i  loidtbip  thcrtfore  left  it  to  the  jury  to  con- 
fidei,  whether  any  felony  hid  bceft  comfmitlcd.  The  rule. 
Vol.  L  KL  kowevcTt 
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howi^ver,  was  confxdered  as  inconvenient  and  narrow^  be^- 
caufe  if  a  man  charges  another  with  felony,  and  requires 
^an  officer  to  taice  him  into  cuftody,  and  carry  him  before 
a  magiftrate,  it  would  be  moft  mifchievous  that  the  of- 
ficer (hould  be  bound  firfl:  to  try,  and  at  his  peril  exer- 
cife  his  judgment  on  t^e  truth  of  the  charge.  He  chat 
makes  the  charge  ihould  alone  be  anfwerable.  The  officer 
doth  his  duty  in  carrying  the  accufed  before  a  magiftrate, 
who  is  authorized  to  examine,  and  commit  or  difbharge. 
On  this  ground,  a  motion  was  made  for  a  new  trial ;  and, 
after  caufe  (hewn,  the  court  held,  that  the  charge  was  a 
fufficient  jufilfication  to  the  conftable  and  his  aiSftant,  and 
the  rule  for  a  new  trial  was  made  abfolute.  Which  new 
trial  came  on  before  L.  Mamfield^  at  the  fittings  afti^r  this 
term  ;  when  a  verdi£l  was  found  againft  Hall^  and  for  tho 
other  two  defendants*     Ddu^/tfr  345. 

£•  23  G.  3.  Ledwith  V.  CaUhpoli.     This  was  an  aflion 
of  trefpafs  and  falfe  imprifonment  tried  before  L.  Manf* 
fitld  at  GmldhalL     The  defendant  was  one  of  the  marlhal* 
men  of  the  lord  mayor  of  London.     The  jury   found   a 
verdi<£l  for  the  plaintiff  with  20  i.  damages.     Upon  motion 
for   a  new  trial,  L.  Mansfield  reported  the  evidence  to 
)iave  been  :  Thatipne  Smithy  who  had  loft  fome  linens  to 
a  large  amount,  brought  one  Stevins  to  the  defendant, 
who  faid,  that  one  Madox  had  called  a  coach   and  put 
Smith's  bale  of  goods  into  it  at  a  public  houfe,  that  the 
plaintiff  put  his  head  into  the  coach  }  that  afterwards  the 
coach  (lopped  at  another  houfe,  and  that  the  plaintiff  met 
it  there  :  That  Smith  fufpefling  the  plaintiff  to  have  been 
concerned  in  the  theft,  from  the  circumftance  of  his  hav- 
ing been  twice  fo  feen  at  the  coach,  took  the  defendant 
oh  a  Sunday  to  the  plaintiff  for  the  purpofe  of  having  hiar 
apprehended :   That   when  they  came  to  him,  neither 
-  Smithy  or  any  other  perfon  charged  the  plaintiff  with  a 
felony  ;  that  Smith  faid,  ^*  I   have  ioft  fome  cloth;  but  I 
**'  don*t  fay  that  it  was  he  who  ftole  it ;  I  know  nothing 
**  of  that,  but  ftolen  it  was."  The  defendant  being  afked 
by  the.  plaintiff  what  authority  he  had  to  arreft  him,  pro- 
duced a  isanger,  and  fiiid,   *<  That  was  hi»  authority ;'' 
That  he  then  did  arreft  the  plaintiff,  and  took  him  to  the 
Poultry  Compter;  from  whence  he  was  taken  the  next 
day  before  the  fitting  alderman  and  difcharged.— »£tt//^  J. 
This  is  a  queflion  of  cohfequence,  and  will  require  fome 
confideration.     I  think,  that  if  we  were  to  fay  that  a 
conftable  is  juftifiable  in  this  cafe,  we  (hould  go  the  length 
ef  faying,  that  be  is  to  fome  pUrpofes  a  judicial  offit;er, 

which 


which  is  going  further  than  has  ever  yet  been  adjudged. 
It  would  be  to  allow  a  conftable  to  examine  witnefTes, 
i&  upon  their  tefiinaony,  tho'  he  cannot  adminifter  an 
oath,  and  judicially  to  conclude,  whether  there  is  or  is 
DOC  a  reafonablc  ground  of  fufpicion,  and  this  might  be 
attended  with  danger.  Where  a  p6litiye  charge  is  made^ 
the  party  making  it  |8  obliged  to  follow  it  up  with  a  pro« 
fecution,  or  is  himfelf  liable  to  an  aAion,  In  fuch  cafe  the 
conftable  is  merely  minifterial,  and  bound  to  take  the  party 
up  and  carry  him  before  a  magiftrate.  The  magiftrate 
muft  then  examine  into  the  matter  upon  oath»  which  the 
conftable  cannot  do.-^^i7/fi  J.  A  felony  is  committed. 
The  prifoner  looked  into  the  coach  where  the  fioleii 
goods  were  depofited  at  the  time*  and  afterwards  met  the 
coach  where  it  ftopt.  Then  called  upon  as  the  conftable 
was  to  afi,  and  under  foch  ftrong  circuodftances  of  fuf* 
prcion,  I  think  it  became  his  duty  (b  to  a&i  and  that 
there  ought  to  be  a  new  trial.—- L»  MamfaU*  The  quef« 
tioD  if,  whether  a  felony  has  been  committed  or  not  i 
And  then  the  fundamental  diftinfiion  is,  that  if  a  felony 
has  adually  been  committed,  a  private  perfon  may  as 
well  as  a  peace  officer  arreft;  if  not,  the  queftion  always 
turns  upon  this.  Was  the  arreft  kena  fid$ ;  was  the  aft 
done  fairly  and  in  purfutt  of  an  offender,  or  by  defign  or 
malice  stnd  ill  will  ?  Upon  a  highway  robbery  being 
committed,  an  alarm  fpread  and  particulars  circulated,  and 
in  the  cafe  of  crimes  fiill  more  feripus,  upon  notice  given 
to  all  the  fea  ports,  it  would  be  a  terrible  thing,  if  under 
probable  caufe  an  arreft  could  not  be  made  \  and  felons 
ttfually  are  taken  up  on  defcriptions  in  advertifements. 
Many  an  innocent  man  has  and  may  be  taken  up  upon 
fufpicion :  but  the  mifcbief  and  inconvenience  to  the  pub** 
lick  in  this  point  of  view  is  comparatively  nothing.  It 
is  of  great  confequence  to  the  police  of  the  country.  I 
think  there  Oiould  be  a  new  trial.  Per  L.  Mamfiild  an4 
lyUUs].    Rule  abfolute.     Cald.Caf.tgu 

The  new  trial  came  on  at  the  fittings  after  this  term, 
when  a  verdlSt  was  found  for  the  defendant. 

///.     By  whom  the  arreft  /hall  be  made. 

In  criminal  cafes,  a  perfon  may  be  apprehended  and  re-  Arreft  without 
ftraincd  of  his  liberty,  not  only  by  ^procefs  out  of  ibme  '^•"•«^« 
court,  or  warrant  from  a  magiftrate,  but  frequently  by  a 
conftable,  watchman,  or  private  perfon,  without  any  war«» 
rant  or  precept. 

Ka  If 


i3?» 


»rteft; 


By  a  joftice  of 
the  peace. 


Bf  private  per 

lOttI* 


By  watchmen. 
By  coDftablet. 


By  otheri. 


If  a  jufttce  fee  a  felony,  or  other  breach  of  the  peac^t 
committed  in  hh  prefence,  he  may  in  his  own  perfon  ap- 
prehend the  oiFender.  And  he  may  alfo,  by  word  of  mouthy 
command  any  one  to  arreft  another  who  (hall  be  guHty  of 
any  felony,  or  a^ual  breach  of  the  peace,  in  his  prefence, 
and  furh  command  is  a  good  warrant  without  writing* 
2  HaliU  Hift.  86. 

And  all  perfons^  who  are  prefent  when  a  felony  is 
committed,  or  a  dangerous  wound  given,  are  bound  to  ap» 
prehend  the  offender,  on  pain  of  being  fined  and  imprifon* 
cd  for  their  negleft.     i  Haw.  74.. 

Alfo,  every  private  perfon  is  bound  to  affift  an  officer 
demanding  his  help,  for  the  taking  of  a  felon,  or  the  iup- 
preffing  of  an  afiray.     2  Haw.  75. 

Alfo  by  the  vagrant  ad  of  17  G.  2,  Every  private  per- 
fon may  apprehend  beggars  and  vagrants. 

Alfo,  a  watchman  may  arreft  a  night  walker,  without 
any  warrant  from  a  magiftrate.     2  Infi.  52. 

In  like  manner^  a  conftable  may  ix  officio  arreft  a  breaker 
of  the  peace  in  his  view,  and  keep  him  in  his  houfe,  or 
in  the  ftocks,  till  he  can  bring  him  before  a  juftice.  I.  //• 
H.  587. 

Oi  any  per(bn  whatfocver,  if  an  affray  be  made  to  the 
breach  of  the  king's  peace,  may  without  any  warrant 
from  a  magiflrate,  reftrain  any  of  the  offenders,  to  the 
end  the  king's  peace  may  be  kept ;  but  after  the  affray  is 
endrd^  they  cannot  be  arrefted  without  an  exprefs  warrant, 
a  Inft.  52. 

So  much  concerning  an  arreft  without  a  warrant;  next 
foHows  arrefting  with  fuch  warrant ; 

The  warrant  is  ordinarily  direded  to  the  ftierifFor  con- 
ftable,  and  they  are  indifiable,  and  fttbjed  thereupon  to 
a  fine  and  imprifonmenr,  if  they  negleA  or  refufe  it.  i  //. 
//•581. 

If  it  be  dire£led  to  the  fherifF,  he  may  command  his 
bailifF,  under-fherifF,  or  other  fworn  and  known  officer, 
to  ferve  it,  without  writing  any  precept.  But  if  he  will 
command  another  man,  that  is  no  fuch  officer,  to  ferve  ir, 
be  muft  give  him  a  written  precept,  oiheiwife  falfe  im- 
prifonmjent  will  lie*     Lamb.  89*  ■  • 

But  every  other  perfon  to  whom  it  is  dtrefied,  maft 
perfonaDy  execute  it ;  yet  it  fecms,  that  any  one  may  law- 
fully aflift'him.  2  Haw,  26. 
WhereaconAa.  If  *  warrant  be  generally  direftcd  to  all  conftables,  no 
ble  may  execute  onQ.can  exectite  it  out  of  his  own  precind;  for  in  fuch 
itoutofhiteini  ^j^jp  ji  fljaii  be  taken  rcfpcilivcly  to  each  of  ihcm  within 
^i^»^-  >  thcis 


Arreft  with 
warraof : 

By  (heflteriflror 
cooftable. 


Sheriff  fflty 
depute* 


Otkert  CfAMt 
depote. 
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<heir  Csvfral  diftrifts,  and  not  to  one  of  them  to  execotc 
it  within  the  diftrtd  of  another :  but  if  it  be  directed  to  a 
particular  confta^le  (Mr.  Hiwkim  (ays^  to  a  particular 
conftable  iy  name)^  he  may  execute  it  any  where  within 
the  jurifdidion  of  the  juftice,  but  ia  not  compellable  to 
execute  it  out  of  his  own  conftahlewiclc.  Lord  Raym.  546. 
iH.Ksii^    a//,«.  no.    2  «w.  86. 

The  julltce  that  iflues  the  warrant,  may  dirc<^  it  to  a   Airptrfoamiy 
private  perfon  if  he  pleafeth,  and  it  is  good :  but  he  is  not  «»cute. 
compellable  to  execute  It,  unlefs  be  be  a  proper  officer,  i  /f. 
H.  581. 

But  b/  the  juftices  oath  of  office,  the  warraat  ought  not  Bat  not  to  U 
to  be  dircdtcd  to  the  party,  but  to  fome  indifferent  perfon,  ^'reaed  to  the 
to  execute  it.  P*"^' 

If  a  warrant  is  directed  to,  two  or  more  jointly,  yet  any  where  6\ttetu 
one  of  them  alone  may  execute  it.     DaU.  ci  169.  «©  two  jointly, 

IV.  The  manner  of  an  art  eft. 

The  officer  to  whom  a  warrant  is  direfled  and  del!-  To  be  gone 
^crcd,  ought  with  all  fpeed  and  fecrccy  to  find  out  the  »booi«mme- 
party,  and  then  to  execute  the  warrant.     Dalt.  c.  169.       ^»*<**y* 

It  is  certainly  an  offence  of  a  very  5igh  nature,  to  oppofe  oppofmg  the 
one  who  lawfully  endeavours  to  arrcil  another  for  treafon  eiecnuon. 
or  feJony :  and  it  feems,  that  a  perfon  who  fo  oppofes  an 
arreft  for  treafon,  whereof  he  knows  the  party  to  have 
been  guilty,  is  thereby  guilty  of  the  treafon  ;  and  that  he 
who  fu  ojipofes  an  arreft  for  felony,  is  aa  accciTiry  to  the 
felony.    2  Hceu).  121. 

An  arreft  in  the  night  is  good,  both  at  the  futt  of  the  Arrefting  ia  the 
king  and  of   the  fubjedj    elfe  the  party  may  efcape.  ^^^^ 
9  Co.  66. 

By  the  24  G.  %.c,  55.  Conftables  and  others  may,  on  Arrefting  in  ta- 
having  the  warrant  iudorfed  by  a  jufiice  in  another  other  county, 
county,  into  which  an  offender  (ball  have  efcaped,  arreft 
an  offender  in  fuch  other  county^  and  carry  him  before 
the  judice  who  indorfed  the  warrant,  or  fome  other 
judice  of  fuch  other  county,  if  the  offence  is  bailable, 
to  find  bail ;  or  elfe  (hall  carry  him  back  again  before 
a  juftice  in  the  county  from  whence  the  warrant  did 
firft  ilTue. 

A  private  perfon  cannot  raife  power  to  arreft  or  detain  Takloi  the 
afelon«     i  H.  H.  boiT  ^  powerofiha 

But  any  jufiice^  or  the  (hcriff,  may  take  of  the  county  ^^"^^^ 
any  number  that  hex(haU  think  meet,  to  purfue,  arreft, 
andimprifon.traitorsp  murderers,  robbers,  and  other  fe- 
K  3  lonsj 
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Ions ;  or  fnch  >s  do  break,  or  go  about  to  breaks  or  diQurb 
the  king's  peace  :  and  every  man  being  required,  ought  to 
affift  and  aid  theoi,  on  pain  of  &e  and  ioiprifonment. 
Dalt.  f,  171* 

But  it  if  not  juftifiable  for  a  juftioe,  flieriflF,  or  other  of- 
ficer,  to  aflembhie  the  pfffi  c§mtatm^  or  raife  a  power  or 
afleoibly  ofpeople,  upon  their  own  heads,  without  juft 
caufe*    Id» 

But  where  a  juftice,  (heriff,  or  otiier  officer,  ia^enabled 
to  take  the  power  of  the  county,  it  feemech  they  may 
command  and  ought  to  have  the  aid  and  attendance  of 
all  knights,  gentlemen,  yeomen,  hulbandmen,  labourers, 
tradefmen,  fervants,  and  apprentices,  and  of  ail  other 
perfons  being  above  the  age  of  fifteen  years,  and  able  to 
travel.  Id.  Becaufe,;by  the  ftatute  of  fhnchifiir^  all 
of  that  age  are  bound  to  have  harnefs. 

But  women,  ecclefiaftical  perbns,  and  fuch  as  be  de» 
crepit,  or  difeafed,  (ball  not  be  compelled  to  attend 
them.     Id. 

And  in  fuch  cafe  it  is  referred  to  the  difcretion  of  the 
juftice,  IherifF,  or  other  officer,  what  number  they  will 
have  to  attend  on  them,  and  how  and  after  what  manner 
they  (ball  be  armed  or  otherwife  furni(hed.     Id. 
Breaking  op«a        As  to  the  cafe  of  breaking  open  doors,  in  order  to  ap« 
^^''*  prebend  offenders,  it  is  to  be  obferved,  that  the  law  doth 

never  allow  of  fuch  extremities,  but  in  cafes  of  neceffity ; 
and  therefore,  that  no  one  can  jufttfy  the  breaking  open 
another's  door  to  make  an  arreft,  unlefs  he  fif(i  iignify  to 
thofe  in  the  houfe  the  caufe  of  his  coming,  and  requeft 
them  to  give  him  admittance,     1  Haw.  S6. 

But  where  a  perfon  authorifed  to  arreft  another,  who 
is  fheltered  in  a  houfe,  is  denied  quietly  to  enter  into  it, 
in  order  to  take  him ;  it  feems  generally  to  be  agreed,  that 
he  may  juftify  breaking  open  the  doors  in  the  following 
inftances : 

(1}  Upon  a  rfpitff  grounded  on  an  indi£tment  for  any 
'  .crime  whatfoever ;  or  upon  a  capias  from  the  chancery  or 
king's  bench,  to  compel  a  man  to  find  furedes  for  the 
peace  or  good  behaviour.     2  Hajv.  86. 

(2)  When  one  known  to  have  committed  a  ireafon  or 
felony,  or  to  bave  given  another  a  dangerous  wound,  is 
parfued  either  with  or  without  a  warrant,  by  a  conftable 
or  private  perfon  i  but  where  one  lies  under  a  probable 
fufpicion  only,  and  is  not  indided,  it  feems  the  better 
opinion  at  this  day  (Mr.  Hawkins  fays)  that  no  one  ckn 
jufti/y  the  breaking  open  doors  in  order  to  apprehend  him ; 

And 
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And  tbU  opinion  be   founds  on  Cokt^s  4  /«/?•  177.  and 
Hale* s  pleas  of  tbt  crown.  91,     2  Haw.  87. 

But  Lord  Haltf  in  his  hiftory  of  the  pleas  of  the  crown, 
fays,  that  upon  a  warrant  ior  probable  caufe  of  fufpicion 
of  felony,  the  perfon  to  whom  fuch  warrant  is  direded, 
may  break  open  doors  to  take  the  perfon  fufpedled,  if  up- 
on demand  he  will  not  furrender  himfelf,  as  well  as  if 
there  had  been  an  exprc^fsand  pofitive  charge  againfl  him  ; 
and  fo(he  fays)  hath  the  common  pradice  obtained,  not- 
withfianding  the  contrary  opinion  of  lord  Coke :  for  in 
fuch  cafe  the  procefs  is  for  the  king,  and  therefore  a  non 
mittas  is  implied,     i  //.  H.  580,  583.     2  H.  H.  117. 

And  as  he  may  break  open  fuch  perfon 's  own  houfe,  fo 
much  more  may  he  break  open  the  houfe  of  another  to 
take  him ;  for  fo  the  iherifF  may  do  upon  a  civil  procefs : 
But  then  he  muft  at  his  peril  fee  that  the  felon  be  there : 
for  if  the  felon  be  not  there,  he  is  a  trefpafTer  to  the  ftran* 
ger  whofe  houfe  it  is.     2H.  H.  iiy. 

But  it  feems  that  he  that  arrcfts  as  a  private  man  barely 
upon  fisfpicion  of  felony,  cannot  juftify  the  breaking  open 
of  doors  to  arreft  the  party  fufpeified,  but  he  doth  it  at  his 
peril,  that  is,  if  in  truth  he  be  a  felon,  then  it  is  juftiHabie, 
but  if  he  be  innocent,  but  upon  a  reafonable  caufe  fuf- 
peded,  it  is  not  juftifiable.     i  i/.  H.  82. 

But  a  conJiabU  in  fuch  cafe  may  juflify,  and  the  reafon  of 
the  difference  is  this :  becaafe  that  in  the  former  cafe  it  is 
but  a  thing  permitted  to  private  perfons  to  arreft  for  fufpi- 
cion, and  they  are  not  punilbable  if  they  omit  it  \  and  there- 
fore they  cannot  break  open  doors ;  but  in  cafe  of  a  con- 
ftable  he  is  punilbable  if  he  omit  it  upon  complaint.  2  //. 
H,  92. 

(3)  Upon  a  warrant  from  a  juftice  of  the  peace,  to  find 
fureties  for  the  peace  or  good  behaviour.  2  Haw,  86. 
i//. //.  582.     2  H.H.  117. 

And  in  general,  Mr.  Dalton  fays,  an  officer  upon  any 
warrant  from  a  juftice  either  for  the  peace  or  good  beba« 
vioor,  or  in  any  cafe  where  the  king  is  party,  may  by 
force  break  open  a  man's  houfe,  to  arreft  the  offender* 
Doltrc,  ib(i. 

(4)  On  a  warrant  to  fearch  for  ftolen  goods,  the  doors 
may  be  broke  open,  if  the  goods  are  there;  and  if  they 
are  not  tnere,  the  conftable  feems  indemniticd,  but  he  that 
made  the  fuggcftion,  is  puniflnblc,     2  H.  H,  151. 

(5)  Where  forcible  entry  or  detainer  is  found  by  inqui- 
fitiun  before  juflices  of  the  peace,  or  appears  on  their 
V'Cw.    2  Haw.  ii6. 

K  4  (6)  On 
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(6)  On  a  capias  utlagatum^  or  captai  pro  fine    2  Haw.  U^ 

(7)  On  the  warrant  of  a  juftice  of  the  peace  for  thclc- 
vying  of  a  forfeiture^  10  execution  of  a  judgment,  or  con* 
vi£^ion  for  it,  grounded  on  any  ftarute,  which  gives  th^ 
whole  or  any  p^n  of  fuch  forfeiture  to  the  king.   2  Haw.  86« 

(8)  Where  an  affray  is  made  in  a  houfe,  in  the  view  or 
hearing  of  the  conftable,  he  may  break  open  the  doors  to 
Cake  them.      l  Haw,  137.     2  Hatu,  87. 

(9)  If  there  be  diforderly  drinking  Or  noife  in  a  houfe, 
at  an  unfeafonable  time  of  night,  efpacially  in  inns,  ta* 
Verns,  or  alehoufes,  the  contUble  or  his  watch,  demand- 
ing entrance,  and  being  refufed,  may  break  open  tKc 
iootSf  to  fee  and  Tupprefs  the  diforder.     3  ///  H,  95. 

(10)  Wherever  a  perfon  is  lawfully  arrefted  for  any 
caufe,  and  afterwards  ei'capes,  and  (belters  himfelf  in  ah 
houfe.     2  Haw^  87. 

(11)  But  upon  a  general  warrant,  without  expreflltng 
any  felony  or  treafoif,-  or  furety  of  the  peace,  the  officer 
cannot  break  open  a  door,     i  //.  H.  584* 

(12}  Neither  ought  doors  to  be  broke  open  to  take  a 
perfon,  who  is  required  to  take  certain  oaths  by  viitue  of 
a  ftatute,  becaufe  in  fuch  cafe  the  warrant  is  nut  groj^nd- 
cd  on  a  precedent  ofFcnce.     2  How,  87.     12  Co.  131* 

(13)  In  a  civil  fuit ;  the  officer  cannot  Juftity  th^ 
breaking  open  an  outward  door  or  window  in  order  to  exe- 
cute procefs.  If  he  doth,  he  is  a  trefptfifer.  But  if  he  iind- 
eth  the  outward  door  open,  and  cntretb  that  way,  or  if 
the  door  be  opened  to  him  from  within,  and  he  entreth, 
he  may  break  open  inward  doors  if  he  findeth  that  neccf- 
fary  in  order  to  execute  his  procefs.     Fo/i,  319. 

For  a  man's  houfe  is  his  caQle,  for  fafety  and  repofe.  to 
himfelf  and  family  i  but  if  a  ilranger,  who  is  not  of  the 
family,  upon  a  purfuit  taketh  refuge  in  the  houfe  of  an* 
other,  thta  rule  doth  not  extend  to  bim,  it  is  not  his 
caOle,  he  cannot  claim  the  benefit  of  fan<iluary  therein. 
fo/!.  320.  ' 

And  it  is  always  to  be  remembered,  that  this  rule  mofl 
be  confined  to  the  cafe  of  arreft  upon  procefs  in  civil  fuits 
only.  For  wheie  a  felony  hath  been  committed,  or  a  dan- 
l^tfous  wound  given,  or  even  where  a  mir.iftcr  of  juftice 
cor..trih  armed  with  procefs  founded  on  a  breach  of  the 
ptiice  ;  the  party's  own  houfe  is  no  fandluary  for  him  : 
in  thefe  cafes,  the  juftice  which  is  due  to  ihe  publick  muft 
iuperfede  every  pretence  of  private  inconvenience.  '  /d. 
'  (14)  Finally,  in  all  thefe  cafes,  if  an  officer,  to  ferve 
any  warrant,  enters  in;o  a  bcufe,  the  doors  being  open, 

and 


^pd  then  the  doors  are  locked  upon  hiqi,  he  may  t^rcalp 
them  open  in  order  to  regain  his  liberty.     2  Haw  87. 

If  there  be  a  warrant  againfi  a  per  Ton,  for  a  trefpafs  or   fCiiiing  ta  the 
breach  of  the  peace,  and  he  Hies  and  will  not  yield  to  th^  ••y^^  or  purft»itj 
arreft,  or  being  taken  mak^s  his  efcai  e  ;  if  the  officer  killf 
))imitis  murder.     2  //.//.  117. 

But  if  fuch  perfon,  either  upon  the  attempt  to  arreft,  or 
after  the  arreft,  aflault  the  officer,  to  the  intent  to  make 
his  efcape  from  him,  and  the  officer  ftanding  upon  his  guard 
kills  b)m,  this  is  no  felony ;  for  he  is  not  bound  to  go 
back  to  the  wall  as  in  common  cafes  of  y/  difendendo^  fof 
the  law  is  his  protedion.     2  H.  H.  118. 

But  where  a  warrant  iflueth  againft  a  perfon  for  felonyi 
and  either  before  arrelt,  or  after,  he  flies  and  defends  him* 
felf  with  ftones  or  weapons,  fo  that  the  officer  muft  give 
over  his  purfuit,  or  otherwife  cannot  take  him  without 
killing  him,  if  lie  kill  him  it  is  no  felony.  And  the  fame 
law  is,  for  a  conftable  that  doth  it  by  virtue  of  his  office, 
or  CD  hue  and  cry.     Jd. 

But  then  there  muft  be  thefe  cautions :.  i.  He  muft  be 
a  lawful  officer ;  or  there  muft  be  a  lawful  warrant.  2* 
The  party  ought  to  have  notice  of  the  reafon  of  the  pur* 
fuit,  namely,  becaufe  a  warrant  is  againft  him.  3.  It 
mull  be  a  cafe  of  neceffity,  and  that  not  fucb  a  neceffity 
as  in  the  former  cafe,  where  an  afiault  is  made  upon  the 
ofiica;  but  fhis  is  the  neceffity,  namely,  that  he  cannot 
otherwife  be  taken,     2  H.  H.  119. 

But  tho'  a  private  perfon  may  arreft  a  felon  ;  and  if  he 
i)f  fo  at  he  cannot  be  taken  without  he  be  killed,  it  it 
excufable  in  this  cafe  for  the  neceffity  ;  yet  it  is  at  hit 
peril  thit  the  party  be  a  felon  ;  for  if  he  be  innocent 
of  the  felony,  the  killing  (at  leaft  before  the  arreft) 
fcems  at  leaft  manflaughter;  for  an  innocent  perfon 
is  not  bound  to  take  notice  of  a  private  perfon's  fuf« 
picion.     Id, 

A   perfon   fworn  and    commonly    known,  and  afiiAg  Whether  the 
within  his  own  precinfl,  need  not  (hew  his  warrant-;  but  «>n*«We  nee*  ^ 
be  ought  to  acquaint  the  party  with  the  fubftance  of  it.  J^bJ*  **  **'* 
2.  Haw,  85. 

And  an  officer  giveth  fufficient  notice  what  he  is,  whea 
he  (aitb  to  the  party,'!  arreft  you  in  the  king's  name ;  and 
ia  fuch  cafe,  the  party  at  his  peril  ought  to  obey  him, 
tho*  he  knowetb  him  not  to  be  an  officer;  and  if  he  have 
no  lawful  warrani,  the  party  grieved  may  have  hU  adiioa 
%i  falfc  iiDpi:fanment»     DaiU  <.  160* 

But 


138  ZrxtQ. 

But  the  learned  editor  of  Hals^s  hiftory  obfcrves  here- 
upoO)  that  the  books  referred  to  intend  the  general  war- 
rant conftituting  fuch  perfon  an  officer,  as  a  batliflF,  or  the 
like,  in  a  civil  zStion ;  tho'  it  may  be  otberwife  in  cafe  of 
felony,  becaufe  in  fuch  cafe  a  private  perfon  may  arreft  a 
felon  without  any  warrant  at  all.     2  H.  H.  1 16« 

But  if  he  ads  out  of  bis  precin£l,  or  is  not  fworn  and 
commonly  known,  he  mud  (hew  his  warrant  if  demanded, 
a  Haw.  85,  86.  Otberwife  the  party  may  make  refift- 
ancb,  and  needs  not  to  obey  it.     Dalt.  c.  169. 

But  if  the  conftable  has  no  warrant,  but  doth  it  by 
virtue  of  his  office,  as  a  conftable,  it  is  fufficieht  to  notify 
that  he  is  conftable,  or  that  he  arrefts  in  the  king's  name* 
I  /f.  H.  583. 

But  in  rhe  cafe  of  a  warrant  of  diftrefs,  ifiued  by  a 
juftice  of  the  peace,  for  the  levying  a  pecuniary  forfeiture 
or  fum  of  money,  it  is  fpecially  provided  by  the  ftatute  of 
the  27  (?.  2.  £.  20.  that  the  officer  executing  the  fame, 
(hail,  if  required,  (hew  his  warrant  to  the  perfon  who(<s 
foods  are  diftrained,  and  (hall  ftiffer  a  copy  thereof  to  be 
taken. 
Ko  amft  hj  If  the  conftable  come  unto  the  party,  and  require  him 

words  only,        |q  g^  before  the  juftice,  this  is  no  arrcft  nor  imprifonmcnt. 
Dait.  c.  I  JO, 

For  bare  words  will  not  make  an  arrcft  without  laying 
hold  on  the  perfon  or  otberwife  coriining  him.  But  if 
an  officer  comes  into  a  room,  and  tells  the  party  be  arrefts 
him,  and  locks  the  door,  this  is  an  arreft;  for  he  is  in 
cuftody  of  the  officer,  i  Salk,  79.  2  Haw.  129.  Cafis 
in  the  time  of  L.  HardwUke,  301. 
Retaking  tfccr  It  hatb^een  holden,  that  if  a  conftable,  after  he  hath 
urcft.  arrcftcd  the  party  by  force  of  a  warrant,  fuffcr  him  to  go 

at  large,  upon  his  promife  to  come  again  and  find  fure- 
ties,  he  cannot  afterwards  arreft  him  by  force  of  the  fame 
warrant :  However  if  the  party  return,  and  put  himfelf 
again  under  the  cuftody  of  the  conftable,  it  feems  that  it 
may  be  probably  argued,  that  the  conftable  may  lawfully 
detain  him,  and  bring,  bim  before  thejuftice,  in  purfuance 
of  fuch  warrant ;  but  in  this  the  law  doth  not  feem  to  be 
clearly  fettled.     2  H^w.  81. 

But  if  the  party  arrefted  do.efcape,  the  officer  upon  fre(h 
fuit  may  take  bim  again  and  again,  fo  often  as  he  ef- 
capeth,  altho*  he  were  out  of  view,  or  that  be  (bail  fly  into 
another  town  or  countyi    Dab^  c.  169. 
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r.  ff^at  is  to  he  done  afttr  the  arreji. 

When  a  priirate  perfon  hath  arrefled  a  felon,  or  one  Br  a  prWate 
Tufpcded  of  felon?,  he  may  detain  him  in  cuftody  till  he  P^'^"* 
can  reafonabl^  diimtfs  himfelf  of  him  ;  but  with  as  much 
rpeed  88  conveniently  he  can,  he  may  do  any  of  thcfe  three 
things : 

(i)  He  may  cariy  him  to  the  common  gaol ;  but  thit 
is  now  rarefy  done.     I  H.  H.  589.     a  H.  H.  77. 

(a)  He  may  deliver  him  Co  the  conftable,  who  may 
either  carry  him  to  goal)  or  to  a  juftice  of  the  peace. 
I  i/.  if.  589. 

(3)  He  may  carry  him  immediately  Co  a  juftice  of  the 
peace.     Id,  ' 

If  the  conftab]^,  or  his  watch,  hath  arrefted  affVayers,  B j  ■  wftdinaa. 
or  perfons  drinking  in  an  alehoufe  diforderly  at  an  un-  ^ 
feafonable  time  of  night,  he  may  put  the  perfons  in  the 
flocks,  or  in  a  prifon  if  there  be  one  in  the  vill,  till  the 
beat  of  their  p^ffion  or  intemperance  is  over,  tho'  he  de- 
liver them  afterwards ;  or  till  he  can  bring  them  before  a 
juftice.     2  //.  H.  95, 

If  the  arreft  is  by  virtue  of  a  warrant,  when  the  ofBcer  By  m  officer  by 
bath  made  the  arreft,  be  is  forthwith  to  bring  the  party,  ^»n^"c« 
according  to  the  diredlion  of  the  warrant:  If  it  be  to 
bring  the  party  before  the  juftice  who  granted  the  war- 
rant fpeciaily,  then  the  officer  is  bound  to  bring  him  be- 
fore the  fame  juftice;  but  if  the  warrant  be  to  bring  him 
before  any  juftice  of  the  county,  then  it  is  in  the  eledion 
of  the  officer,  to  bring  him  before  what  juftice  he  thinks 
lit,  and  not  in  the  eleaion  of  the  prlfoner.  j  H.  H.  582. 
iH.H.  112. 

But  if  the  time  be  unfeafonable,  as  in  or  near  the  night 
whereby  he  cannot  attend  the  Juftice,  or  if  there  be  dan- 
ger of  a  prefent  refcue,  or  if  the  party  be  fick,  he  may 
fecure  him  in  the  ftocks,  or  in  an  houfe,  till  the  next  day, 
or  fuch  time  as  it  may  be  reafonable  to  bring  him.  2  //• 
//.  120. 

And  when  he  hath  brought  him*  to  the  juftice,  yet  he 
is  in  law  ftill  in  his  cuftody,  till  the  juftice  difcharge,  or 
bail,  or  commit  him.     Id. 

But  it  is  faid,  ibe  conftable  is  not  obliged  to  return  the  Retornmg  the 
warrant  itfclf,  but  may  keep  it  for  his  own  juftification,  in  ^*^*»^« 
cafe  be  ftiould  be  queftioned  for  what  he  h<:d  done ;  but 
only  to  return  what  be  has  done  upon  it.    L.  Raym.  1 196. 

And  this  feems  to  be  implied  in  the  (^atutc  of  the  24  Conflabic  la. 
G.  2.  c.  44.    which  enaaeih,    that  no  adtion  (hall  be  ««««ifi«^- 

6  brought 
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brought  aga'inft  any  conftable  or  other  officer,  or  perfoq 
ading  bf  his  order,  and  in  his  aid,  for  any  thing  done  in 
obedience  to  the  warrant  of  a  juftice  of  the  peace,  until 
Remand  hath  been  made,  or  left  at  the  udual  place  of  his 
abode*  by  the  party,  or  by  his  attorney,  in  writings  figned 
by  the  party  demanding  the  fame,  of  the  pcrufal  and  copy 
of  fuch  warrant,  and  the  fame  hath  been  refufed  or  ne- 
gleded  for  fix  days  after  fuch  demand  :  And  if,  after  com- 
pliance tberew'itb,  any  fuch  aSion  (hall  be  l)roughr,  with* 
out  making  the  juftice  who  figned  the  warrant  defendant, 
on  producing  and  proving  fuch  warrant  at  the  trial,  the 
jury  (hall  give  their  verdid  for  the  defendant.  /.  6.  And 
it  is  certain  the  conflable  cannot  grant  a  perufal  or  copy  of 
the  warrant,  unlefs  he  hath  it  in  his  cu(lody. 
Fee  fpr'arftAt  By  an  ancient  (latute,  23  H.  6.  r.  lo.  No  (herifFfball 
take  for  any  arrefV,  but  30  d,  and  the  bailiff  which  makcth 
the  arrefi  4d.  on  pain  of  40  J. ;  half  to  the  king,  and  half 
to  him  that  will  fue  in  fe(Bons  (or  the  courts  above  j,  and 
peble  damages  to  the  party  injured. 

ypon  which  (latute  perhaps  may  be  founded  the  cuflom 
in  many  places,  of  giving  4d.  to  the  conftable  with  the 
warrant,  (or  his  trouble  in  executing  the  fame  i  which  in- 
deed at  thdt  time  might  be  a  reafonable  fatisfa£lion ;  for 
4d.  then  was  worth  more  than  ten  timc^  the  value  of  4d. 
now.  Which  decreafe  in  the  value  of  money,  in  this  arid 
many  other  cafes  depending  upon  ancient  flatutes,  may 
ferm  to  require  fome  coofideration. 

The  rewards  for  arrefting  or  apprehending  highwaym«« 
and  others,  may  be  found  under  tneir  refpedtive  tiiles. 

•Arfon.    Sec  liButmng* 


J.  Jffaul(<,  tcbai. 

II.  Battery^  wbat. 

IlL  In  what  cafes  tbey  m(y  he  jujiifiec^. 
IV.  How  punijhed. 

/.  jfjaullj  what. 

ASSAULT,  aj/iiltusj  from  the  French  ttJfajUr^  is 
•**  an  attempt  or  offer,  with  force  and  violence,  to  do 
a  corporal  hurt  to  another  >  as  by  ftriking  at  him  with  or 

without 
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without  a  weapon ;  or  prefendng  a  gun  at  him,  at  fuch 
adiftiince  to  which  the  gun  will  carry;  or  pointing  a 
pitchfork  at  him,  ftandmg  within  the  reach  of  it;  or  by 
hiding  up  one's  fift  at  him ;  or  by  any  other  fuch  like  aft, 
done  in  an  angr.y,  threatntng  manner,     i  fiaw,  133. 

And  from  hence  it  clearly  follows,  that  one  charged^ 
with  an  aflaulc  and  battery,  may  be  found  guilty  of  the 
aflault,  and  yet  acquitted  of  the  battery  :  But  every  bat* 
tery  includes  an  aflault;  therefore  on  an  indidiment  of 
alTault  and  battery,  in  which  the  aflault  is  til  laid,  if  the 
defendant  be  found  guilty  of  the  battery,  it  is  fufficient. 
J  H4W0  1 34. 

Notwitbftanding  the  many  ancient  opinions  to  the  con'* 
trary,  it  feems  agreed  at  this  day,  that  no  words  wbatfo- 
tver  can  amount  to  an  ailault.    Id. 

11.  Battery^  what. 

Battery  (from  the  Saxon  batu,  a  club,  or  biaUn^  to 
beati  from  whence  cometh  alfo  the  word  batth)  feemeth 
to  be,  when  any  injury  whatfoever,  be  it  never  fo  fmall, 
is  aduaily  done  to  the  perfoii  of  a  man,  in  an  angry,  or 
revengeful,  or  rude,  or  infoleht  manner,  as  by  fpitting  in 
his  face,  or  any  way  touching  him  in  anger^  cr  violently 
juftling  faim  out  of  the  way,  and  the  like.    1  Haw.  134. 

IIL  In  what  cafes  they  may  be  jujiified. 

A  man  m^y  juftify  an  aflault,  in  defence  of  his  perfon, 
or  of  his  wife,  or  roafier,  or  parent,  or  child  within  age ; 
aod  even  a  wounding  may  be  juftified  in  defence  of  his  per- 
ion,  bur  not  of  his  pofleffions.     3  SalJt.  46. 

Alfo  if  an  officer  having  a  lavyful  warrant  lay  hands  on 
another,  ro  arreft  him,  or  if  a  parent  in  a  reafonable  man* 
ner  chaftife  a  child,  a  mafter  his  apprentice,  a  fchool- 
mafter  his  fcholar;  in  all  thefe  cafes,  and  fuch  like,  it  is 
juftifiable.      i  Haw.  130. 

Likcwife  a  perfon  may  juflify  an  aflault  and  battery  of 
another,  who  doth  menace  or  aflault  him,  and  attempt 
to  beat  bim  from  his  lawful  watercourfe  or  highway. 
Pult.  4a. 

Likcwife,  if  a.  petfon  comes  into  my  houfe,  and  will 
not  go  out,  1  may  juftify  laying  hold  of  him,^  and  turning 
him  out.     ^  Black.  120. 

And  where  a  man  in  his  own  defence  beats  another  whp 
firft  aflaults  him,  he  may  take  advantage  thereof,  both 
iipon  an  indictment,  and  upon  an  aAion ;  but  with  this 

difFercncc, 
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difFcrence,  that  on  an  indi&oient  he  may  give  it  in  evi- 
dence upon  the  plea  of  not  guilty,  but  on  an  adion  he 
muft  plead  it  fpecially.     i  Ha^v.  1 34^ 

And  if  a  defendant  prove  that  the  plaintiff  firft  lifted  up 
his  ftaflF,  and  offered  to  (Irike  him,  it  is  a  fufficient  affault 
to  jufiify  his  ftriking  the  plaintiff,  and  he  need  not  ftay 
till  the  plaintiff  has  aAually  ffrucic  him*  BulUr's  Nifi 
Prius.  18. 

IF.  Howpunijhed. 

There  is  ho  doubt  but  that  the  wrong*doer  is  fubjed 
both  to  an  a£tion  at  the  fuit  of  the  party,  wherein  he  (ball 
render  damages }  and  alfo  10  an  indidment  at  the  fuit  of 
the  king,  wherein  he  fliall  be  fined  according  to  the  hei- 
noufnefs  of  the  offence,     i  H^w,  134. 

But  on  an  aQion  of  affault  and  battery,  where  the  jury 
Ihall  give  lefs  than  40  s.  damages,  the  plaintiff  fhall  have 
no  more  cods  than  damages,  unlefa  the  judge  (hall  certify 
on  the  back  of  the  record,  that  an  actual  battery  (and  not 
an  affault  only)  was  proved  upon  the  trial,  43  El.  c.  6. 
22  &f  23  C.  2.  c.  9.  f.  136. 

And  it  is  an  aggravation  of  the  oflRsnce  on  account  of 
(he  perfon  on  whom,  or  the  place  where  the  fame  is  com- 
mitted :  As  where  a  man  affauhs  or  threatens  another  for 
fuing  him  i  a  counfel  or  attorney  for  being  employed  againft 
him ;  a  juror  for  his  verdid;  or  a  gaoler  or  other  mini- 
fierial  officer  for  keeping  hsm  in  cuftody  and  properly 
executing  his  duty.   4  Black,  C^m.  1 26. 

By  6  (7.  2.  c.  23.  y:  II.  Affaulting  in  the  ftreet  or 
highway,  with  intent  to  Tpoil  people's  cloaths,  and  fo 
fpoiling  them,  is  felony  and  tranfportation. 

By  7  (7.  2.  e*  21.  Affaulting  with  intent  to  rob,  is 
alfo  made  felony  and  tranfportation. 

And  by  9  Ann,  c.  i6.  Affaulting  a  privy  councillor  in 
the  execution  of  his  office,  is  felony  without  benefit  of 
clergy. 

A  pri^te  affault  is  not  inquirable  in  the  leet,  not  being 
a  common  nuifance,  as  all  affrays  are.     x  Haw,  135. 

Warrant  for' an  afTaulc. 
Weilmorland.  I      To  the  confiable  of  -^-« 

^HERE AS    tomplalnt    hath    Ian  modi  hfin  m 

J,  P.  ifquiri,  ene  e/ih  majsjlys  juftias  of  the  piac§ 

in  and  far  the  /aid  county^  upon  the  oath  of  h%\*  of  — —  in 

tbi 


affault  anb  Batter?*  1 43 

ihtfoid  comiyy  tayloTy  that  A.  O.  of afore/aid,  butchery 

did  on  the  —  day  of  ■  violently  ajjault  and  heat  him 

ihe  faid  A.  I.  at  ■  afore/aid  in  the  county  afore/aid: 

Thefe  are  therefore^  in  bis  faid  majejifs  name^  to  command 
pu  forthwith  to  apprehend  the  faid  A.  O.  and  to  bring  him 
hiftre  me  to  anfwer  unto  th)efaid  complaint j  and  to  be  further 
dealt  withal  acctrding  to  law.  Given  under  my  hand  and 
[(d  tbi  >  day  ofy  &c, 

IndiAment  for  an  afTault. 

^HE  jurors  for  our  lord  the  king  upon  their  oath  prefent^ 
that  A.  O.  ef  ■  in  the  faid  county^  butcher^  on 

the day  of  ^  ■■  in  the year  of  the  reign  of 

■  at aforefaid  in  the  county  aforefaid^  in  and 

um  A,  1.  taylor^  then  and  there  being  in  the  peace  of  Ged 
andof  our  faid  lord  the  iing^  with  force  and  arms^  an  ajfauli 
did  make^  and  him  the  faid  A.  L  then  and  there  did  beaf^ 
U9und^  and  evil  intreaty  and  then  and  there  to  him  other 
mrmous  things  did^  to  the  great  damage  and  hurt  of  him  the 
fold  A.  J.  to  the  evil  example  of  all  others  offending  in  the  Hie 
kindj  and  agamji  the  peace  of  our  faid  lord  the  kingy  bis  crwm 
ond  dignity. 


:^(rt5e0» 

ASSIZE  (offejfio)  anciently  iignlfied  in  general,  a  AiSce,  wKtf, 
court  where  the  judges  or  afleflbrs  he^rd  and  de* 
termined  caufes;  and  more  particularly  upon  writs  of 
offize  brought  before  them,  by  fucb  as  were  wrongfully 
put  out  of  their  pofleiBon.  Which  writs  heretofore  were 
very  frequent  j  but  now  men's  poficffions  are  more  eafily 
recovered  by  ejectments,  and  the  like.  Yet  flil!  the 
judges  in  their  circuits  have  a  commiffion  of  affize^  dr- 
ttdit^  to  themfelves  and  the  clerk  of  affize^  to  take  affizes, 
and  to  do  right  upon  fuch  writs* 

To  which  commiffion  of  aji%gy  four  other  commlf-  The  circuit 
fions  are  now  foperadded  j  to  wit,  coa.roiffionf, 

(1)  A  commii&on  of  geniral  gaol  delivery,  direded  to 
the  judges  and  the  clerk  of  alEze  aflbciate ;  which  givea 
them  power  to  try  every  prifoner  in  the  gaol,  committed 
for  any  ofiencc  whatfoever^  but  none  but  prifoners  in  the 

(2)  A 


144 


^m^t^. 


Shwtfffl,  jttfti- 
ce>ff  ««hI  ofbert 
to  Auead  there* 


Conftablet  pre* 
fcmnicnu 


fa)  A  commiflion  of  oyir  and  terminer^  dired^d  to  tha 
judges,  and  many  other  gentlemen  of  the  county;  by 
f(^hich  they  are  impowered  to  hear  and  determim  treafons^ 
felonies,  and  other  mifdemeanors,  by  whomfoever  com- 
mitted, whether  the  perfons  to  be  tried  be  in  gaol  or  not 
in  gaol. 

(3)  A  comrhiffion  or  writ  of  nifi^rtus^  directed  to  the 
judges  and  cleric  of  affize,  by  which  civil  caufes  brought 
to  ifTue  in' the  courts  above,  are  tried  in  the  vacation  by  a 
jury  of  twelve  men  of  the  county  where  the  caufe  of 
a£)ton  arifes ;  and  ori  return  of  the  verdid  of  the  jury  to 
tbe  court  above,  the  judges  theref  give  judgments 

(4]  A  comnainion  of  the  piac$  in  t^tr'j  county  of  their 
circuit. 

By  the  precept  for  the  general  gaol  delivery  above- 
mentioned,  the  (herifF  is  commanded  to  attend  there  in 
perfon,  with  his  under- fberiffs  and  to  give  notice  to  alt 
juRices  of  the  peace,  mayors,  coroners,  efcheators,  ftew- 
ards.  and  alfo  to  all  chief  confiables  and  bailiffs  of  hun- 
dreds and  liberties,  that  they  be  then  and  there  in  their 
own  perfons  with  their  rolls,  records,  indiAments,  and 
other  remembrances,  to  do  thofe  things  which  to  thcif 
offices  in  that  behalf  appertain  to  be  done. 

By  virtue  whereof,  all  juftices  of  the  peace,  mayors, 
and  others  abovementioned,  of  that  county  where  the 
judges  have  their  affixes,  are  bound  to  be  prefcnt ;  and  if 
they  make  default,  without  lawful  impediment,  the  judges 
may  fet  a  fine  upon  them  for  their  oegled.  Crcwn.  Ciru 
Comp,  4. 

Alfo,  by  ancient  cuflom  (that  is,  by  the  common  b\^ 
of  the  land)  before  the  coming'  of  the  judges,  the  high 
conftables  ifltie  their  warrants  to  the  petty  confiables,  to 
m^ke  prefentments  of  all  crimes  and  offences  cognisable 
at  the  affixes*;  to  the  intent  (as  is  feemeth)  that  the  judges 
thereby  may  have  a  general,  itiformation  and  knowledge,- 
how  the  peace  hath  been  kept :  which  prefentments  being 
delivered  to  the  high  conftables,  are  by  them  delivered 
into  court,  and  make  up  part  of  the  rolls,  and  oiber  re* 
membrances  abovementioned* 

Which  faid  warrants  of  the  high  conftables  perhaps 
may  be  heft  drawn  upon  the  words  of  the  commiiiionof 
oyer  and  terminer,  which  is  the  largeft  of  all  the  five 
commiffions  abo\/tmeotiooed :  And  then  tbe  form  thereof 
may  be  tbusj 


«S 


Weflmojiand, 
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WeSmorland^    (  To  the  conftable  of  in  the  faid 

£aft  Ward.       t      county/ 

rHBSB  an  U  nquire  you  the  faid  cofiftaUe^  in  bis  ma' 
jififs  natm^  to  make  out  a  prijentment  in  writing  of  all 
irfafcnsy  mifprifions  oftreafons^  infurrt^fions^  nbillions ;  coun^ 
tirfiitings^  ttppings^  wojhings^  falfe  coinings ^  and  other  fal^ 
fttiis  of  the  momfof  Great  Britain,  and  of  otbtr  kingdoms  and 
dioamons  vnbatfotVir  \  and  of  all  the  murders  f  felonies^  man^^ 
Jkuibters^  killings^  burglaries^  rapes  of  women^  unlawful 
nuetings  and  conventicles^  unlawful  uttering  ofwords^  ajfem* 
i&i,  mfprifisnsy  confederacies^  falfe  allegations^  trefpaJfeS^ 
riots f  routs y  retentions,  e/capeSf  contempiSj  falfsties^  negligendes^ 
concealments^  maintenance^  oppreffiins^  champerty^  deceits^  and 
ell  9tber  evil  doings^  offenca  and  injuries  tvbatfoever ;  and 
oljo  the  accejfariis  of  them ;  by  wbomfoever^  and  in  what  maft^ 
nerfiever,  done^  committed  or  perpetrated,  within  your  con- 
fielmemck*  Which  faid  prefentment  fo  madi  in  writing  as 
oferefaid^  andjigned  by  you^  vou  are  to  deliver  to  me  at  ■ 
in  the  faid  county j  on  — -  the  ■  day  of    -  at  the 

hour  of"  in  the  forenoon  of  the  fame  dd^^  that  I  may 

have  the  faid  prefentment  ready  to  he  delivered  to  his  faid 
majejifs  juftiees  of  oyer  and  terminer  and  general  gaol  delivery 
et  the  next  ajjlzes  to  be  hoUen  for  the  faid  county.  Herein 
fail  you  stots  as  you  will  anjwer  the  contrary  at  your,  periL 
Given  under  n^  hand,  the  ■  day  of  ■  in  the  year 

^eurLord — 

John  Bownefs,  High  Conftable* 

Whereas  the  courts  of  aflife,  nifi  prius^  oyer  and  ter-  in  what  cifct 
oiiner,  and  gaol  delivery,  for  feveral  counties  at  large,  are  theju<)piniiy 
often  held  in  or  near  cities  or  to^ns.  that  are  counties  of  ^^^  ^^  er*  **' 
themfelves.  and  at  the  fame  time  with  the  like  courts  for  toanif^^' 
the  faid  cities  or  towns;  and  inconveniencies  frequently 
arife  in  tranfading  the  bufinefs  of  the  feveral  courts*  for 
that  the  lodgings  of  the  judges  are  fituate  either  only  in 
the  county  at  large  or  only  in  the  county  of  fuch  city 
or  town  i  it  is  therefore  ensded,  that  whenever  the  faid 
courts  for  any  county  at  large  fhall  be  held  in  or  near  any 
city  or  town  which,  is  alfo  a  county  of  itfelf,  with  the  like 
or  any  of  the  like  courts  for  the  faid  city  or  town,  the 
lodgings  of  the  judges  (ball  be  conftrued  and  taken  to  be 
fituaie  both  wiAin  the  county  at  large,  and  alfo  within  the 
county  of  fuch  city  or  town,  for  tranfa&ing  the  bufinefs 
of  the  affizes  for  fuch  county  at  large,  and  for  the  codnty 
of  fuch  dfy  or  town,  during  the  time  that  fuch  judge  or 
judges  fliaJl  continue  therein  for  the  execution  of  their 
feveral  commiffions*    19  6. 3.  r.  ^4.  /.  70* 

Vol.  I.  L 


T4^ 


Tittat^mtnU 


nr^HlS  word,  as  a  law  term,  wc  have  immediateff 
:^  from  the  French  attacher^  x6  tyc,  or  make  faft.  ^  Trrc 
Italian  word  is  attacarg ;  the  Spanish  attacar ;  mnd  the 
Saxon  t^ccan^  to  take. 

It  fignifieth  the  caking  of  a  man's  body  by  commancT- 
inent  of  a  writ  or  precept;  and  is  properly  grantable  in 
cdifes  of  contemptt,  againft  which  for  fbe'moA  part  all 
courts  of  record  generally,  but  more  efpecially  thofe  of 
tyeftminft$r*haV^  and  above  all  the  court  of  king's  bench, 
Inay  proceed  tn  a  fummary  manneri  accordiirg  to  their 
difcretion.     2  Haw.  i^t. 

But  in  the  cafe  of  AT.  and  Bartktt^  H.  8  G.  2.  it  is  faid 
that  generally  the  feffions  have  not  a  power  to  award  an 
Attachment;  but  the  court  faid,  they  would  not  deter niine 
how  it  would  have  been*,  if  they  had  committed  the  per* 
fon  for  contempt;  but  the  ordinary  and  proper  method  is, 
by  indiAmcnt.     z  Sijl  Ca.  ijb. 


•fW« 


attainder. 


T' 


*HE  difference  between  a  man  attainted  and  oonvificd 
is,  that  a  man  is  faid  to  be  coDvifled  before  be  hath 
judgment,  as  if  a  man  be  convided  by  verdid  or  confelSon, 
and  when  he  bath  his  judgment  upon  the  verdidi  or  con- 
fdifion,  then  he  is  faid  to  be  attajntod.     1  7iri?.  390.. 

That  is  to  ^ay,  his  blood  is  become  {attin^ui)  taimigj, 
ftained,  or  corrupted  :  infomuch  that  by  the  conimpt)  l^ffr^ 
In  cafes  of  treaton  or  felony,  hia  children  or  other  Jcindfiqd 
cannot  inherit  his  eflate;  nor  bis  wife  daiip  her  dower  | 
and  the  fame  cannot  be  reftored  or  faved,  but  by  nA  ol 
parliament ;  and  therefore  in  divers  inftances,  there  1^  a 
/fecial  provifiofi  by  zSt  of  parltamejic  that  fupb  or  Aich 
afn  attainder  (hall  not  work  corruption  of  Nopdj  lots  of 
Jower,  nor  di(heriron  of  heirs.  *.      ■ 


mainU 

ATTAINT  i$  a  writ  that  lieth,  wh«ie  a  falfe  verdi^ 
-^^  in  a  court  of  record,  upon  an  ifiue  joined  by.tbe 
parties,  is  given^  1  Jff/}^  a94.  Which  is  treated  of  iin* 
de«illcg[ujOiSf^ 


A^t  €il%rniy  Is  0Q9  who  is  appointed  to  do  any  thing  who. 
**  in  the  turtle  ftcad  pr  place  of  another,     i  Inji  5  r;  . 

No  attorney  uv  folicitor  (hall  be  capable  to  continue  or  Jo'^ice  or  the 
be  a  jufticc  of  the  peace,  during  fuch  time  as  he  (hall  ["/Jj;;'/;*  *" 
continue  tn  the  buGoeCi  and  praftice  of  an  attorney  or      *  ^'*  ^* 
C>iidtor.-«-But  this  not  to  extend  to  any  city  or  towii  be* 
inga  county  of  itfelf,  nor  to  any  city*  town,  or  liberty* 
having  jufttces  of  their  own.,   15  G.  a*  r.  i8« 

No  under-iheriff',  (berifl''8, clerk,  receiver,  nor  (UerifTs  ITii^tr.ftiriff. 
bailiff,  (hall  be  attorney  in  the  Icing's  courts,  during  the 
tiine  that  he  is  io  office  with  any  fiich  iherifF.     1  i/.  5; 

Np  (lewardi  bailifT,  nor  mini fter  of  lords  of  fraachifesb  Stewtrdifa 
which  have  return  of  writs,  (hall  be  attorney  in  any  ple4    '*'**^'* 
within  the  francbile  or.balliwicky  whereof  he  ihall  be  6U 
ficer.    i^H.^c.i<i^ 

No  recufant  convid  (hall  pradife  as  an  attorney  or  foli-  Rtcafiot.' 
citor^  en  pain  of  lool.  halfto  the  king*  ami  half  to  huil 
that  (hall  fue.     3  J.  c.  5,  /•  8, 

If  any  perfon,  who  bath  been  convicted  of  forgery,  Perfoni  conVia* 
perjury,  or  fubornation  of  penury,  or  commoii  barratry^  « ihircamr 
(halt  prafiife  as  an  actorne/  or  folicitor;  he  (hall  be  traaf* 
ported  for  feven  years.     1 2  G.  <•  19.  /  4. 

No  peribn  fliall  a£t  as  attorney  or  folicitory  unleGi  tobcboaaafoe 
he  iball  have  been  bound  for  live  years,    t  G.  jU  c,  2X.  ^  '*^'*         « 

And  every  perfon  bound  to  fcrve  as  ctcrk  to  any  at-  Aftai^io^ 
forney  or  folicitor,  (hall,  within  three  months  caufe  an  "***"f«rf. 
afEdavit  to  be  made  of  the  a6lual  execution  of  the  con* 
trsA ;  10  which  affidavit  (hall  be  fpecified,  the  name  of 
the  attorney  and  folicitor  and  of  the  perfon  fo  bound,  their 
piaces  of  abode,  and  the  day  of  the  date  of  fuch  con* 
trad:  fuch_affidavit  to  be  filed  within  the  faid  time,  in 
the  court  where  the  attorney  or  folicitor  is  inrolled.  at 
Cr.  7^  c*  46.  /.  3-  t 

But  there  is  generally  an  indemnifying  claufe  in  fome 
sQ  every  two  or  three  veirs,  for  relief  of  perfons  who 
have  omitted  to  caufe  fuc.i  affidavits  to  be  made  and  filed, 
provided  tbey  caufe  xht  fame  to  be  done  within  a  time 
therein  limited. 

And  no  perfon  fo  boutui  (hall  be  admitted  or  inrolleil 
^  attorney  or  folicitor,  before  fuch  affidavit  fo  filed  (hall 
ke  piodum  and  openly  read  i|i  corfrt.    aa  G.  a.  €.  46^ 

La  ifeid 


14^ 

lor  the  whole 
S  T««.     . 


attojne?* 


SwctrtBf  aftd 


penally  of 

•AiAgbcfort 

UroUcd. 


And  fucfa  clerk  (halt,  during  the  wtiole  thne  of  fem^ 
fpectficd  in  the  contrafi,  continue  and  be  adually  em* 
plowed  bf  fuch  attorney  or  fol letter  or  hit  agent,  in  the 
proper  bufiners  of  an  attorney  or  folicltor*  2a  G*  2* 
€.  46.  /  8.  ' 

Provided,  that  if  the  mailer  fhalt  die  or  drfcontinue 
his  pradlice,  or  if  the  contraA  (halt  by  confent  be  can^ 
ceiled^  or  fuch  clerk  be  difcharged  by  Order  of  court;, 
the  clerk  niay  be  bound,  during  the  rendue  of  the  term, 
to  another  mafter  t  fo  as  affidavit  be  made  and  fQed  aa 
aforefaid,  of  the  execution  of  fuch  fecond  or  other  con- 
trafl.    /.  9. 

And  fuch  clerk,  before  he  ihall  be  admitted  attorney 
or  folicitor,  (hatl  caufe  an  affidavit  of  himfelf^  or  of  the 
attorney  or  iblicitot  to,  whom  he  was  bound,  to  be  made 
.  and  filed  as  aforefaid,  ihat  he  hath  adualty  and  really 
ferved  and  been  employed  by  luch  pradifing  actortiey  or 
folicitor  or  his  agent,  during  the  faid  whole  terns  of  five 
years,    f.  lO. 

One  of  the  judges  in  the  courts  of  law,  and  the  mailer 
of  the  rolk,  or  two  mafters  in  chancery^  and  a  judge  of 
the  other  courts  of  equity  refpedively  ;.  (hail  examme  any 
perfon  touching  his  fitnefs  and  capacity  to  be  an  attorney 
or  folicitor :  and  if  approved  of,  he  (hall  be  fworti  in  open 
court,  and  adoiitted  and  inrolled,  whhout  fee,  except  1  % 
for  adminiftering  the  oath.  Which  admiffion1(on  a  qua- 
druple 40s  (lamp)  (hall  b^  figned,  aAd  delivered  to  him. 
gt  G.  a.  e.  23.  /  4f  5»  6. 

And  the  attorney's  oath  (hall  be  thh :  ««  /  A.  B.  d^ 
*  •*  fwHir^  that  I  win  truly  and  homftly  dtmean  myftlf  in  tin 
«•  ffa£iui  of  an  attornty^  aecording  to  thi  hift  of  my  inow' 
♦«  lidge  and  ability  ;  fo  help  mi  God."    /•  »3. 

The  folicifor's  oath ;  "  /  A.  B.  do  fwtar^  that  I  »iK 
**  trufy  and  h^neftty  demean  my/elfin  the  praGite  of  a  fiTui' 
««  tOTy  according  to  the  bejt  of  my  knowUigo  and  aHUty ;  fi 
♦•  help  mo  God."    /.  14. 

If  any  perfon  (ball  adt  as  attorney  or  folicitor,  for  or 
in  expedatioa  of  any  gain  of  reward,  without  being  ad- 
mkted  and  iriroI^cd  as  aforefaid ;  he  fiiall  forfeit  50 1,  and 
be  incapable  to  a£t  for  the  future :  The  faid  penalty  to  be 
recovered  in  any  oF  the  courfi'  of  record  at  Weflmiifier^ 
or  in  the  couties  palatine  refpefiively,  or  great  feffions  in 
Wales,  or  at  the  afiiies  or  feffions,  by  any  perfon  who 
(hall  fue  for  the  fame  within  ri  itiontha,  together  with 
tKbfe  coftas  and  no  ptdceedihgs  thereupon  (ball  be  re» 
^  moved 


Mved  before  jodgmeiit,  or  ftajed  by  any  oertiorari  or 
ocher  writ.    2  G.  2.  r.  23.  /  24,  25. 

And  by  the  7  is^  8  ^.  ^5^  2^  Any  attorney  or  folicitor^ 
afiiog  as  fuch,, before  be  hath  taken  the  oaths  and  fub« 
kribcd  the  declaration^  as  other  perfons  qualified  for 
offices*  fliaU  incur  a  prjuminire. 

And  every  attorney  or  folicicor  pradifing  in  any  court  Lkeocti 
holding  pleas  for  40  s.  or  upwards,  (hall  take  out  a  certifi* 
ate  of  lus  admiffion,  inrolnent,  or  regifter»  for  which  be 
ihall  Day  a  ftaoip  duty,  if 'within  the  bills  of  mortality  of 
5!.  dfewbere  3 1,  the  fame  to  be  renewed  annually  ten 
days  at  leaft  before  the  end  of  the  year,  on  pain  of  for- 
feiting 50 1.  to  be  recovered  in  the  courts  at  Wtftminfigr. 
25  G.  y  c.  8c.  /  I,  7. 

The  faid  diities  to  be  under  thic  management  of  the 
coBuniffionert  of  the  fiamp  duties,    fi  2. 

By  34  Q.  3.  €.  i4,^Evefy  perfon  who  ihall  become  bound  ^'^?  'u^* 
to  ferve  as  a  derk  in  order  to  his  admiflion  as  a  folicicor 
or  attomey  in  any  of  the  courts  at  fVeftminfier^  (hall  be 
charged  an  additional  ftamp  duty  of  100 1.  And  in  any 
of  the  courts  of  great  feffion  in  fydUs^  or  in  the  counties 
palatine  of  C^2;?#r,  L^natfir^  ix  Durham^  or  in  any  court 
of  record  in  England  holding  pleas,  where  the  debt  or  da- 
mage (hall  amount  to  40  s.  and  not  in  any  W  the  (aid 
courts  at  Wiftminftir^  a  flamp  duty  of  5Jpl.  /  i .  And  by  the 
(everal  ftaipp  f^S**  the  binding  fhall  be  upon  a  7  s.  (lamp. 

And  00  jperibn  who  (hall  be  bound  to  ferve  %%  a  flerk  as  iJi4entiireto  u 
aforefsid,  iiali  be  admitted  to  be  a  ibiicitor  or  attorney  in  ^^J|^^*^ 
any  of  the  faid  courts^  unlefs  the  indenture  or  othier  writ^  tithln*fi«  ^ 
ing  containing  fuch  contrad  duly  (lamped  according  to  f^omlu* 
the  direAioBS  of  this  ad,  fliall  be  inrolled  or  rcgiftered 
with  the  proper  officer  to  be  appointed  for  that  purpo(^  in 
the  court  wherein  fuch  perfon  (hall  propofe  to  be  afjter* 
vards  admitled  afolicitor  or. attorney  by  virtue  of  his  (isr« 
vice  under  fuch  contract  together  with  an  affidavit  of  the 
time  of  the  execution  of  fuch  contraA  by  fuch  clerk }  and 
i(  not  <b  inrolled  or  regiftered  within  fix  months  nesu  after 
the  execution  thereof,  together  with  (itch  affidavit  of  the 
time  of  the  execution  of  fuch  oontrad,  then  tbefervice'oC 
fuch  clerk  under  fuch  indenture  or  writing,  (hall  be  deemed 
^  commence  from  the  time  of  fuoh  inrollment  or  regiftry 
only;  and  not  from  the  execution  the  reofip  /a. 

And  every  fuch  clerk,  previous  to  his  being  permitted 
to  pradifcf  (ball  make  an  affidavit  of  the  du«  payment  of 
the  faid  duty,  and  (hall  infert  therein' the  (iim  paid  io  re« 
fpeft  thereof}  and  alfo  (hall  fpecify  the  name  and  place  of 
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tbode.oT  tbe  pafen  with  whom  fu  h  coptrad  wa»  ma^^j* 
ttiid  the  time  of  the  execution  thereof »  and  of  inrolUng  ur 
r^f^idering  the  fame ;  and  if  he  have  been  previoufly  ad- 
mitted m  fdfne<>thcr  courts  (bali  alfb  fpecify  the  court  in. 
Dlhich  he  has.been  fo  admitted,  and  the  time;  vhich  fcail 
be  filed  with  the  proper  officer,  and.  (ball  be  produced  an4 . 
opint^  read  in  court*  before. he  iball  be  innoUed  aad  re- 
piftered.   /g,     . 

Provided,  that  any  perfoo  who<lba11  be  admitted  io  9nf 
of  the  courts,  at  tyejiminfigr^'  and  who  (hall  have  p»ki«ibe 
duty  of  lOol.  may  be  admitted,  in  any  other  of  tbe  before 
mentiontd  courts  without  paymcot  of  any  further  diuy^ 

Provided  alfo,  that  articled  clerks  having  p^thc  duty 
by  thi>  adimpofed)  upon  (be  event  of  fuch  attorney  or 
foiicitor  to  which  be  was  hound  dyjna^or  leaving  ojS  pracw* 
ttce,  or  of  fuoh  articles  being  cancelled  or  difcfaarged^  or 
on  any  other  event  before  the  end  of  the  5*  years,  Iball  not 
be-fubjed  to  any  Airthcr  d^ty^  for  any  oewicootrads  witl| 
other  matters.  /  8. 

No  attorney  or  folicifor  (ball  have  more  than  two  clerks 
at  any  one  time,     a  G.  2.  c*  ^Z*'f*  >5« 

Except  the  prothonotaries  in  tbe  common  f)lea9^  ant} 
the  fecondary  in  the  kingfs  bench,  aad  the  fieverai.  pro«. 
thonotaries  in  the  counties  palatine,  and  great  ieSoos  in 
\Valesi  each' of  whom  may  have  tbr^,  who  (ball  be 
bound  and  ferve  for  facb  time  as  aferefaid,  and  examined, 
admitted,  and  inroUcd*.  aa  other  peribas  who  have  fecve4. 
to  a  l^orn  acrorney.    /  i6» 

A  fworn  attorney  may,  on  exaniinaition  as  ^Co^(ari<f, 
be  admitted,  fworn,  and  inroHed  a  iblicitor,  ia  apy  of  tb^ 
courts  of  equity,  wkbout  fee  or  fiamp.   /  ap.  > 

In  like  manner,  a  fworn  foiicitor  may  be  adoulted« 
fworn,  and  inrolled  an  attorney,  in  the  Uag's  besicb  or 
common  pteas^    23^*2.  r  26*/  15. 

So  alfo,  a  fwt.rn  foUcitor  in  any  of  the  courts  of  equity 
may,  on  eaamioatbn  as  aforeiaid,  be  admitted,  fwofn, 
and  inrofled,  in'  any  other  court  of  equity,  wkbout  fr^  <}% 
ftamp.     2G.  2.  r.23./ 21.  • 

'  And  ai)y  attorney  01  foiieitor  in  any  of  the  coaita  re* 
fpedtvcly,  may,  with  the.confent  in  writing  of  an  ^ttor-- 
ncy  in  any  otfler  court,  in  the  name  of  fucb  actofney*  ftie 
out  ^ny  pr<icer#,  and  carry  on  any  fuit^  ia  (iich  ttuirt; 
irotwithftandirg  ha  \t  not  fworn  and  admittad  to  be.a|% 
Miotney  ot  fucb  coorc^'  /.lO*. 


A^tnfpcrfeo,  who  hath  been- admitted  ^nattornejr  Mtyaaioin- 
iti  irif  of  hi$  anajefty's  courts  of  record  at  Wcftminftcr,  J^^^*^ 
fhaJI  be  capable  of  being  admitted  to  praAife  «»  an  attor- 
aej  in  any  inferior  court  of  record ;  provided  he  be  in  all 
other  rtfpe^a  qualified  according  to  the  cuftom  of  fuch 
iofertor  court.     6  G.  7.  r.  27. 

No  perfon  fliatl  afi  H3  attorney,  folicitor,  or  agen^  at  Pwioot  na^ai- 
any  general  or  quarter  feffions  of  the  peace,  without  being  ^j^  tiaiSfilopf. 
duly  inrolled)  on  pain  of  50 1,  to  htm  who  fliall  fue  in 
t^alve  months^  with  treble  coils  :  and  if  any  attorney  or 
folkitor  (halt  permit  him  to  make  ufe  of  his  name  in  fuch 
fcffioas^  he  fiiail  forfeit  50 1.  in  like  manner*  22  G.  2. 
r.  46./  12. 

And  m  clerk  of  the  peace  or  his  deputy,  or  any  under- 
iheriff  or  bis  deputy^  fiiall  a£t  as  folicitor^  attorney,  or 
agent)  at  any  general  or  quarter  feffions  of  the  peace  of 
tbe  county  or  place  where  he  fhall  execute  his  faid  office 
refpedivefy^  on  pain  of  50  L  in  like  manner*    / 14. 

A  perfon  aAtng  as  attorney  or  folicitor  in  the  county  NorimhccmiB* 
coorty  without  having  been  legally  admitted  ;  (hall  forfeit  ^  ^"'^ 
adls»  with  cofts,  to  him  who  fliall  fue  in  12  months  in  any 
of  his  majeiiy's  covrts  of  record*     1 2  G.  2.  r.  1 3.  /  7. 

Aa  actoroey,  in  refpe^  of  his  attendance  at  the  court,  Pilvikit* 
cannot  be  prefiedlor  a  foldier.     Comjni^s  Dig.  Attorney. 
^But  he  is  not  privileged  from  ferving  in  tli^  militia,  or 
finding  a  fubftitiite  in  bis  ftead.     Black.  Rep.  1 123. 

An  attorney  iball  not  be  made  conftable,  though  there 
he  a  cuftom  that  every  in^ubfUot  l^aU  he  chofeo  iq  hia 
turn.     Camjus  ib^ 

And,  10  general,  it  is  faid,  th^t  he  (hall  not  be  elcAed 
into  any  other  office,  agaioft  hts  will ;  a9»  to  the  office  of 
overfeer  of  the  poor,  or  churchwarden,  or  any  o$ce  with* 
in  a  borough  V    M  • 

/So'he  AaO  not  be  chcfen  coMefior  of  the  lord's  rent 
i»ithin  a  manor,  wheit  it  is  copyhold  ^  tbpugh  it  b#  part  .' 
ofhistemite.   Jd. 

So  he  IhaU  not  be  amerced  for  not  doing  bis  fuit  at  d\e' 
lord's  court,  when  bis  attendance  at  IViftniinftir  it  re* 
quired,     /i/.  •         *  . " 

In  the  cafe  of  the  corporation  of  tftrwicb  r,  ^irfj% 
T.  7  &3«  it  was. determined,  that  an  attorney  ought  to 
have  hia  privilege. aMowed  irom  execucing  the  office  of 
(herifff  It  was  obferved,  that  the  conteft  was  not  between 
the-  iatytbf  Nonviib  and  the  attorney,  but  between  the 
city  of  Norwich  and  the  court  of  common  pleas  ;  that  th« 
(^vibg^.of  the  coqrt  was  the  matter  in  queflioh,  whicte 
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has  exified  &s  long  as  the  court ;  and  the  crown  could  nct^ 
by  A  charter  granted  to  a  corporatlooi  take  it  away.  Burr. 
Manif.  2109. 

If  an  attorney  be  denied  his  privilege,  he  may  have  a 
writ  of  privilege  for  hts  difcharge.     2  Haw.  63. 

If  any  attorney  be  notoriqudy  found  in  any  default,  of 
record,  or  otherwife;  he  (hall  forfwear  the  court,  and 
never  after  be  received  to  make  any  fuit  in  any  court  of 
the  king.    4  //•  4.  ^-  i8. 

And  theiefore,  where  ao  attorney  fued  out  a  capias^ 
without  an  original;  he  was  (truck  out  of  the  roll,  and 
(worn,  thai  he  be  not  an  attorney  in  any  of  the  king's 
courts.     Camjnit  Dig.  Attorney. 

So  an  attorney,  who  gave  names  to  the  Oieriff  to  be  re- 
turned upon  a  jury,  was  caft  over  the  bar.     rV. 

So  if  he  takes  money  of  his  client,  and  afterwards 
wholly  refufes  to  intermeddle  with  his  bufinefs;  he  (hall 
be  ftruck  out  of  the  roil.     /</. 

If  he  refufe  a  re-ddivery  of  writings  intrufted  to  his  pe« 
rufaly  though  fome  of  them  concern  himfeif  principally  ; 
the  court,  upon  motion,  will  compel  him  to  re-deltvcr 
tbem,on  payment  of  all  due  to  him  in  the  caufe  for  which 
they  were  delivered;  for  if  the  writings  were  delivered  for 
a  (fecial  purpofe,  he  (ball  not  detain  them  for  another  de- 
mand.   IJ* 

And  the  court  will  award  an  attachment  againft  bim« 
for  bad  and  fraudulent  pradice ;  and  he  (hall  pay  cofts 
thereupon,  or  (ball  be  committed  :  But  an  attachment 
will  not  be  granted  before  a  day  allowed  to  (bew  caufe. 

No  attorney  or  folicitor,  being  a  prifener,  (hall,  in  his 
own  name,  or  in  the  name  of  any  other  attorney,  during 
bis  confinement,  fue  out  any  writ  or  procefs,  or  com- 
mence any  a£^ion;  on  pain  that  fuch  proceedings  ihall 
be  void,  and  he  (ball  be  incapacitated  to  ad  as  attorney  or 
folicitor  fur  the  future  ;  apd  any  attorney  or-foiicitor  per- 
.mitting  or  empowering  him  to  do  fo  in  his  name,  (hail  be 
.in  like  manner  ipc<tpacitared.     12  G.  2.  r.  13.  /.  9. 

Provided,  that  fuch  perfon  fo  confined  may  carry  on  or 
^aafafl  any  fuit  commenced  before  his  tjonfinemem.  /1 10. 

Every  writ  or  procefs  for  arreftiog  the  body,  and  every 
^ft{l  of  execution,  or  fome  Ubei  annexed  to  fuch  writ  or 
procefs,  and  every  warrant  to  be  m^de  out  thereupon, 
ihall  be  fubfciibcd  or  indorfed  with  the  name  of  the  attor- 
li<iy,  deck  in  court,  or  folicitor;  and  where  (iicb  perfon 
ihail  not  be  i|nmediat:rly  empioyed  by  the  platnti9>  then 
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alb  with  the  ntme  of  the  attorney  or  folicitor  immedi- 
ately employed :  And  wery  copy  of  any  writ  to  be  fcryed 
on  the  defendant  (hall  be  fubfcribed  or  indorfcd,  with  tbe 
naoie  of  the  auorney  or  folicitor  immediately  employed. 

aCa.  *.  aj' /•  **•■  ,    ,.       .  c  \. 

But  the  not  fubfcribing  or  indorUag  the  name  of  the 
attorney,  derk  in  court,  or  folicitor,  on  the  warrant  m«de 
out  on  the  proceft,  fhall  not  vitiate  the  fame*  provided 
the  wiit  be  fubfcribed  or  iodorfed:  but  the  flieriff  making 
out  fuch  warrant,  and  not  fubfcribing  or  indorCng  the 
name  of  the  attorney,  clerk  in  court,  or  fohcitor,  who 
(aedout  the  fame,  fcall  forfeit  5!;  to  be  afleffed  upon 
him  as  a  fine,  by  the  court  out  of  which  tbe  proceft  lOued, 
half  to  the  king,  and  h»lf  to  the  party  aggrieved  by  fuch 

'^ul^iiL'iiio^ai^'of'bkhj  ^>"  knowingly^  ^X^' 
ai  a«flt  for  any  perfoo  not  qualified  j  he  fhall,  on  proof  J^^ 
thereof  to  the  court  in  a  fummary  way,  be  ftruck  o»  the 
Mil  and  incapacitated ;  and  fuch  unqualified  perfon  Ihall 
be  committed  to  tbe  prifon  of  the  court,  for  any  tune  not 
exceeding  one  yiear.     2»  G.i»  c^t,  /.it. 

ffaoy^fworn attorney  fhall  knowingly  fuffer any  perfon.  s»«-e-«.!^- 
Bot  being  a  fworn  attorney  or  folicitor,  to  att  in  his  name}  t^ ,a  ja  hj, 
be  ihall  be  incapaWe  to  aft  as  an  attorney.    %  G.  2.  e.  43.  mmt. 

^'\f'aay  .ttomey  or  folicitor  fhall  willingly  delay  his  s.^.!.|«aM 
client's  fuit.  to  Work  his  own  gain;  tbe  party  grieved       ^ 
ihall  have  his  adion  for  the  fame,  and  recover  «oft«  >nd 
treble  damages;  and  the  faid  attorney  or  folicitor  Stall  be 
difcharg^  from  being  an  attorney  or  folicitor  anymore. 

^  in  Uil'cafe  of  HmHH  and  Sitwart^  M.  6  G.  3.  The  de. 

fendant  being  a  piUboer,  the  plaintirs  attorney  bad  ne- 

eleaed  to  charge  him  in  cuftody  withm  the  time  limited 

for  hU  difchargc  u^l  common  bail ;  whereupon  the  pbin- 

tiff  brought  an  aflion  againil  the  attorney,  and  recovered 

againft  hiin  1500I.  damages.     Sarr.Aftfw/.  1788.  -,,,.•    .v,- 

^All  attorneys  and  folici.ors  ihall  give  a  true  biU  onto  J«'^«';«'»kJ» 

their  clients  fubfcribed  with  their  own  bands  and  names, 

before  they  ihall  charge  their  dientt  with  their  fees  or 

'"STif  a^nfattJoey  or  foljcitor  ihall  demand  by  his  biU  ^^^^^ 
any  other  fum  of  money,  or  allowance  upon  his  accoent 
of  any  money,  which  he  hath  not  laid  oyt ;  the  party 
grievsd  ihall  haw  his  a^ion  for  the  fame,  and  >C<»**^ 


4S4  istftwer; 

cofts  and  trtble  damages}  and  fych  zttwncf  or  folicicor 
§k^l\  be  diicharged  and  incapacitated,     U* 

CTicnt  to  hcv«  a  \  No  attorney  or  foliciior  flialJ  fue  for  recovery  of  hit 

^Mthcopayiii*  |p^^  ypjii  j^fjgy  ^,j^  month  from  ih^  time  of  deUvering  the 
bill  figned.     2  6.  2.  r«  23.  /  23. 

T'U'ioA,  .    AimJ  the  client,  .on  fubmiffion  to  pay  the  whole  finn 

chat  on  taxation  ihall  appear  due,  may  have  ibe  bill  tmed 
by  the  proper  officer.  And  if  the  attorney  or  foHcitor, 
Qt  the  party  charged,  having  due  notice,  ihall  not  aetend 
the  t^xattoo;  the  officer  may  proceed  to  tax  the  bill  ex 
f€rtt  I  (And  no  fuit  (hall  be  ct>.nmepced  for  the  fakl 
tees  during  the  taxation.)  And  on  taxation  and  fettlcu. 
mcnt  of  the  bill,  the  party  (hall  forthwith  pay  to  the  (ant 
attorney  or  folipitor,  or  to  any  perfon  by  him  authorised 
vho  fliall  be  prefcnt  at  the  taxation,  or  otherwise  aa 
the  court  (hall  dire£^,  the  whole  (urn  tbac  (ball  be 
fooiui  doe  i  and  in  default  thereof,  the  party  fliaU  t>e  lia** 
Me  to  an  attachment,  or  to  fuch  proceedioga  at  the  «!«•- 
tion  of  the  attorney  or  folicitor  aa  the  party  (hall  be  othei^ 
wife  liable  to  by  law.  And  if  it  appear  on  the  taxatiMt 
that  the  attorney  or  folicitor  hath  been  overpaid ;  he  (hail- 
forthwith  refund,  on  pain  of  attachment,  or  fach  other 
proceedings  as  aforefaid.  If  the  bill  taxed  be  lefs  by  a 
iixtfa -part  than  thebiH  delivered  ;  the  attorney^or  rolicitor 
ihall  pay  the  cpfls  of  taxation :  But  if  it  fhall  not  be  lefs» 
the  court  (hall  in  their  difcretion  charge  the  mttorney  or 
client,  according  to  the  reafonablenefa  or  uoreafonabl^ 
Mb  of  the  bill.    /  23. 

.  Provided,  that  the  faid  ad  fiiali  not  extend  to  aoy  b^t 
of  fees  due  fiom  any  attorney  or  folicitor,  to  any  other 
attornej^  or  folicitor  or  clerk  in  court ;  but  they  may  ufc. 
Aidh  remedies  for  the  recovery  thereof,  as  they  itnight 
bav«:done  before  the  malting  of  the  faid  ad;  12  (?•  2t 
«i.a3. /*6. 

la  what  cife  the      In  fome  cafes  the  attorney  himfelf  ihall  be  liable  to  pay 

G.  2*    On  (be wine  caufe  why  an  information  fliould  not 

be  granted  againft  Mr*  FieUing^  for  a  mifde meanour  in  his 

'   office  of  a  juitke  of  the  peace ;  the  complaint  appeared  to 

ha-  frivolous  and  vexatioiis :  fo  th^t  the  JuAice  ought  t6 

have  the  cofts  he  had  been  put  to  in  defending  hn[nfelf 

-    »  a^ainittl.   The  only  queftion  was,  who  (hould  pay  thto. 

'    r**TtTe  complaint  was  made  on  a  joint  affidavit  made  by 

the  proiTecucor  (one  Taylor )^  and  his  attorney  (Mr.  Cal^ 

ttigktmji  .  Wl^ich  attorney  (as  was  proved  on  oath)  ha^ 
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9Ub  declared,  that  if  it  fliould  coft  htm  lool.  be  w(n)14 
Uy  FUliiing  by  the  heels.*— It  was  ftron^ly  urged  on  the 
behalf  of  Mr  Chttaghan^  that  it  would  be  a  very  great  difr 
coung^meot  to  atiornies,  in  the  courfe  of  their  praAice, 
if  they  were  to  be  made  perfoniilly  liable  to  cofts,  in  cafe 
their  clienta  motions  (huuld  not  fucceed  ;  which  motions 
they  had  engaged  in,  at  the  application  of  their  clients, 
and  upon  fads  reprefented  to  them  by  their  clientSt  a| 
)»dng  true  aod^  candidly  dated ;  and  which  they  them* 
felveft  could  not  knew  or  fufped  to  be  otherwife :  and  thaf 
it  would  be  (lil)  more  hard  upon  them,  to  do  this  without 
hearing  what  they  could  ur^e  in  their  own  defence.^-But 
t^  court  were  clear  and  unanimious,  that  in  this  cafe^ 
they  might  and  ought  to  do  it ;  becaufe  Mr.  Catlogban  not 
only  appe^ired  as  profecutor,  by  joining  in  the  original  af- 
fidavit of  complaint;  but  had  alfo  exprefsly  declared,  that 
if  it  (hould  coft  him  too  !•  he  would  lay  Ful£ng  by  the 
hteh.  Therefore  they  dikharged  the  rule  with  cofh, 
to  be  paid  by  Mr.  lajhr  and  Mr.  Qiikgban.  fiurr« 
Maoif.  654, 

Auftion,  duty  on. .  See  Crctfe. 


IT  is  judgejl  not  foreign  to  the  office  of  a  keeper  of  the 
peacCi  to  have  fome  knowledge  of  the  law  contained 
voder  this  tide:  Concerning  which  we  will  (hew, 

/.  fFbat  things  mtrf  be  fubmiUed  to  arhitraiim. 
II.  Tbefruerai  kinds  effubmiffion  to  arbitraiion* 
^11.  The  award i  and  therein  what  Jba/t  be  deemed 
a  good  awards  and  what  noi. 

J.  What  things  tnaj  be  fubmitted  io  arbitration. 

It  is  held  clearly,  that  all  matters  of  controverfy,  either  Aawm  pci^ 
of  fa£l»  or  of  a  right  in  things  and  actions  perfonat  and  ^'^^^ 
uncertain)  a»ay  be  fubmitted  to  arbitration.     9  Cq,  78. 

Matters  of  freehold,  or  any  right  and  tide  to  a  freehold,  Matiettvf  Irca*' 
^anooc  be  fubmitted  lo  arbitrament  \  for  a  freehold  is  not  ^^^* 
transferrable  from  one  to  another,  without  livery  and  fei* 
fin :   Yet  if  there  be  a  fubmiffion  concerning  the  right, 
tftUr>  or  poiTcflion  of  lands  and  tcocmentSi  and  the  partiea 

enter 
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enter  into  mutual  bon^s,  to  ftand  to  the  award  made  ttn 
laring  to  ihcm,  they  forfeit  their  bonds  unlcfs  they  obey  it. 
1  Roll.  Ahr.  242.  244.     Read.  Arb.     Wood,  h.  4.  c.  3. 

So  if  the  condition  of  an  obligation  is,  to  ftand  to  an 
award  touching  landa^  and  the  arbitrator  awards  the  lani)* 
to  one,  and  that  the  other  (hall  releafe  to  him :  if  he  dotb 
not  refeafc,  the  obligation  is  forfeited,     i  Bac.  Abr.  Ar- 
bitrament, 

But  if  the  arbitrator  awards  the  land  to  one,  ft  feems 
the  obligation  is  not  forfeited,  tho' the  other  do  not  con- 
vey to  him  to  make  him  a  good  title  j  for  the  at bitrator 
hath  not  awarded  any  aft  to  be  done  by  the  party,  and 
the  award  itfetf  cannot  transfer  the  right,  and  fo  muft  be 
void,  and  then  the  condition  of  the  obligation  cannot  be 
forfeited :  for  the  awarding  the  land  to  one,  cannot  bt 
expounded,  that  the  other  flial!  infeolF  him.     U. 

And  altho'  there  be  no  bond,  yet  \i  the  arbitrator  do 
award  that  the  one  fliaH  infeoff  the  other;  it  feems  that 
an  a£lion  on  the  cafe  may  be  maintained  ioj  not  doing  it: 
for  the  awatd  in  iifelf  is  as  good  as  if  there  were  a  bondi 
and  then  thtre  is  the  fame  reafon  an  a£lion  fiiould  lie,  as 
thait  the  conditiorfof  the  obligation  fiiould  be  forfeited  ; 
for  if  fuch  an  award  were  void,  then  the  condition  of  the 
obligation  to  perform  it  could  not  be  broken.     M    ^ 

In  like  manner,  an  annuity  is  not  determinable  by  award  - 
for  it  is  reckoned  in  nature  of  a  freehold,  and  therefbre 
cannot  pafs  without  the  deed  of^4hfe  party.    Id. 

So  a  partition  cantiot  be  made  by  award ;  for  a  freehold 
cannot  pafs  (as  was  faid)  witbout  livery  and  feiiin.     Id. 

It  hath  been  doubted,  whether  leafes  for  years,  being 
ibatttb  realt  could  be  transferred  by  award ;  therefbre  it 
feems  fafeft,  when  the  controverfy  relates  to  thefe,  that 
the  parties  be  bound  in  mutual  obligations  to  perform  the 
award  -,  and  then,  if  the  arbitrators  award,  that  one  flial) 
affign  or  transfer  the  leafe  to  the  other }  if  be  refufetS,  faf 
forfeits  his  obligation.  Id, 
Marttn  of  re-  Debts  on  arrearages  of  accounts  before  auditors  (haH 
not  be  dffcharged  by  awards  becaufe  it  appears  of  record, 
and  inuft  be  difchirged  by  matteis  of  as  high  a  nature^ 
I  Bat.  Abr.  Arbitrament. 
Htfcfi  if»  hy  Debts  due  by  fpecialty  cannot  be  difcharged  by  a  bare 

ir«£j-hy.  award;  but  if  the  fubroiffion  was  by  bond,  the  award 

would  be  a  good  bar  j  for  one  fpecialty  may  be  difiblvea 
by  anoiber.     Id. 
A  UiiBs  tertaifl.       A  cef^aiii  and  fixed  debt  is  not  difcharged  by  an  award; 
&kr  -tbe  end  and  defign  of  an  arbiiraclon  is,  to  reduce  uh- 

certaiq 
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certata  debts  and  duties  to  a  certainty :  and  to  award  a. 
man  a  certain  debt,  is  to  give  htm  no  aiore«  nor  do  any 
greater  thing  for  hiin»  than  was  done  before  ;  for  now.  he 
can  have  but  an  adiont  and  that  he.  might  have  before ; 
and  to  give  him  lefs  than  he  had  before,  is  to  do  him  a 
maoifeft  injuftice,  which  the  arbitrator  cannot  do.    li. 

But  if  aol.  be  due  to  a  man,  and  he  and  another  fub* 
iDit  all  perfonal  things  to  arbitration }  there,  if  the  arbi* 
trator  award  10 1.  it  is  a  good  awa^d :  becaufe  there  were 
other  uncertain  things  fubmitted,  and  the  arbitrator  had 
confideration  of  all,  and  fet  one  againft  the  other  ii« 
making  the  award ;  fo  as  perhaps  the  debt  of  20 1,  was  di- 
miniflied,  in  confideration  of  fome  trefpafles  done  by  him 
to  (be  other  party.     Id. 

Criminal  matters,  as  treafons,  murders,  felonies^  and  CrtmiMlo^ 
other  offences  indidable  at  the  fult  of  the  king,  cannot  be  Ummm. 
fubmitted  to  arbitrament;  for  it  is  for  the  good  of  thq 
commonwealth,  that  fuch  offenders  be  made  known  and 
puDiibed  :  and  the  king  in  fuch  cafes  is  a  party,  for  whom 
the  other  parties  cannot  undertake.  And  altho'  the  fub* 
million  be  by  bond,  yet  the  obligation  is  void ;  and  the 
panics  may  be  puniflied  for  entering  into  fuch  .bonds.    tiL 

But  if  the  party  injured  proceeds  by  way  pf  a£lion,  as 
he  may  in  affaults  and  batteries,  libels,,  and  the  like;  tKe 
dair^ages  he  fuftaioed  or  expe£)8  to  recover  may  be  fub- 
mitted to  arbitration :  for  in  fuch  cafe  the  adion  is  for 
bimfelf,  and  not  for  the  king.     CompUat  ArbitraUr.  28. 

Alfo  matrimonial  caufes,  or  any  thing  concerning  th<  MfttnoMalal 
cootrad  or  diffoiucion  of  marriage,  cannot  be  fubmitted  caufct. 
to  arbitrament.     I  Kolits  Abr.  25  a. 

But  the  damages  a  perfon  fu(lained  by  a  promifeof  mar* 
riage,  or  any  thing  relating  to  a  marriage  portion,  may  be 
fubmitted.'    16  £^.4.2. 

IL  The  fiver^l  kinds  €//uiwiJ/hn  t6  arbiiratm. 

A  fubmiffioo  by  ttrnds  is  good,  and  the  party  in  wbofe  Bf  piroi. 
favour  the.  award  is  made,  hath  a  reobedy  to  enforce  a 
performance  of  it :  Yet  it  is  not  expedient  that  any  fub# 
miffion  (bould  be  by  parol,  becaufe  the  party  may  revoke  . 
it  at  pleafure,  at  any  time  before  tl>e  award  made,  and 
that  by  word  likewi^;  and  the  judges  will  rarely, enforce 
the  performance  of  an  award,  when  either  the  fubmiiBon 
or  the  award  is  by  parol,  becaufe  it  lays  b  great  a  foun- 
dation for  perjury.     C^mpl,  Mr.  %i. 

Submiflion  may  alfo  be  by  covtnant ;  but  this  method  is  B/  comunt. 
Mdom  ufed ;  for  tho'  it  contains  the  fame  ceriainty  with 

a  bond^ 


^ten<^  jit  the  oiefhod  of  Aiing  6n.a  covenahi  ]s.<}i^^^ 
ehft   afad  moft  difficpic  than  in  fuing  Qfi  a  bond.     i?. 

.7>  46. 
B|nk«fcoori.      Suboiiffion  by  ru/^  of  aurt  (A}  is  made  in   puffu^ 
ince  of  the  fiatute  9  &  ib  /i^.  r«  15.  which  etiaaeih  is 
follows :  ,  ,    .  • 

It  (bail  be  lawful  for  iti  mercfiants  and  traders,  anij 
others  defiring  to  end  any  contrbverfy^  fuit,  or  quafni'et 
(for  which  tKere  is  no  other  remedy  biit  by  perfonat  ac« 
tk>n,  or  fuit  in  equity)  by  arbitration,  to  agree  that  their 
fttbmtffion  to  the  award  or  umpirage  be  made  a  rule  of 
dny  of  his  majefty*s  courts  of  record,  which  the  parries 
fiiatl  choofe,  and  tornfert  fuch  agreement  in  their  fubhiif- 
fion,  or  the  cotiditidn  of  the  bond  or  prpmife,  whereby 
they  fubmit  themselves :  Which  agreement  b<:ing  fo  made 
and  iflferted  iii  their  fubmillion  or  promife,  or  conditlpa 
of  their  refpc£)ive  bonds,  fhali  or  may,  on  producing  ai^ 
affidavit  thereof,"^  made  by  the  witnellci  thereunto,  or  any 
one  of  them,  in  the  court  of  which  the  fame  is  agreed  to 
be  made  a  rule,  and  reading  and  filing  the  faid  affidavit 
in  court,  be  entered  of  record  in  fuch  court:  and  a  rule 
fiiall  thereupon  be  made  by  the  faid  court,  that  the  pattieis 
ihaH  fubmit  to,  and  (inatly  be  concluded  by  fuch  atbi- 
f ration  or  umpirage^;  and  in  cafe  of  difobedience  to  fuch 
airbttration  or  umpirage,  the  party  negtedihg  or  rtrfuOhg 
to  perform  the  fakne,  or  any  part  thereof,  fhall  be  fubjeft 
to  all  the  penalties  of  contemning  a  nile  of  court ;  and  the 
court  on  motion  fliall  iflue  procefs  accordingly^  which 
procefs  fliall  t^t^  be  (topped  or  delayed  in  its  execution, 
by  any  order  of  any  other  court  of  law  or  eq^iity,  unlefi 
it  (hall  be  made  appear  on  oath  to  fiich  court,  that  the 
arbitrators  or  umpire  mifbebaved  themfelves,  ahtl  that 
fuch  award  was  procured  by  corruption,  or  other  undud 
means. 

And  this  is  allowed  to  be  the  moft  expeditious  way^ 
and  the  method  is  to  get  a  cdunfel  to  move  in  any  of  the 
coiitts  to  have  it  made  a  rule,  which  in  fuch  cafe  is  netrer 
dbnied:  artd  then  the  party  is  liable  to  the  fame  penalties 
that  he  would  be  for  difobeying  any  other  rule  of  court* 
C^mpL  Art.  6,  47. 
By  bona.  Or  iaftly,  th^  fubmiilion  may  be  by  bond   (B).    Iri 

which  cafe  each  party  muft  give  to  the  other  a  bond  ; 
which  bond,  and  cfohdition,  muft  contain  exa£lly  the  fame* 
wordsi  only  changing  the  names  of  the  parties.  And  the 
penally  of  the  bond  (hould  at  leaft  be  th^  value  of  tb^ 
thing  fubmtticd ;  fo  that  the  party  may  rather  abide  by  the 
awaxd,  than  forfeit  his  obligation,    /df.  46, 

10  And 
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Aod  Undoubtedly  a  fubmiffioo  by  bond,  ih  fome  tpfpiB^ 
exceeds  a  fubmiffioo  by  rule  of  court:  for  an  award  mad« 
purfuant  to  bonds  of  fubmiflion,  may  bind  Cht  parties  ex«- 
ccutors  i  but  if  the  party  Who  refufes  to  perform  an  award 
m4de  purfuant  to  a  rule,  of  court,  (hall  die»  the>adl  of  par«  > 
liament  direding,  that  the  profecutton  {ball  be  carried  on 
by  attachmenCr  the  remedy  being  loft,  the  awaid  is  IM 
likcwifc.     Id.  34. 

Sometimes  the. fubmidion  is  both  by  bood  and  rule  of  BotiiKyiiofia 
court,  by  adding  the  parcie^  confent  at  thp  bottom  of  tb^  ■•***  '**^^ 
coqdition  of  the  bond  i  and  this  is  fiill  the  bed  way,  foir  ^^^ 
theo  the  party  may  proceed  which  way  be  picafcs  :  and  it 
isfaid,  chat  hq  may  proceed  both  ways^  that  is  to  fay, 
both  on  the  bond^  and  have  an  attacjiiment  likewife  iok 
(be  cootempr.     1  SaUt.  73^ 

It  bath  been  ufual  alfo  of  late  years,  to  infert  in  the  R«ftrr^ioii  a- 
fttbojiffion  a  cjau^c  that  no  bill  in  equity  ihall  be  il(xl  5Ji"^^**"f,* 
9ga(Qft  the  aibitrators ;  which  rcflridion  will  be  a  bar  ^  '^  ''^'"^'* 
agatnft  fucb  bill  being  brought.  As  inthecafeof  £.f>i^W 
aod  CfQucbir^  Jug.  6,  (7423  One  condition  of  the  (ub* 
miffioa  was,  that^he  parties  (hould  be  retrained  from  pre- 
ferring a  bill  in  equity  againft  the  arbitrators.  And  on  i 
bill  being  brought,  (he  fubmiffion  was  pleaded  in  bar.  And 
by  the  lord  chancellor  Hardwich :  the  plea  muft  be  al- 
lowed* And  he  mentioned  a  cafe  of  one  Mr.  Robins  in  lord 
chancellor  King*%  time»  who,  being  appointed  arbitrator  by 
the  court,  accepted  of  it  with  a  provifo  that  the  parties 
would  enter  into  a  rule  not  to  bring  a  bill  inequity,  which 
was  done,  accordingly  r  notwichlUnding  which,  the  party 
againft  whom  th^  award  was  made  brought  a  bill  againft. 
^he  arbitrator,  and  charged  corruption  and  pariiality. 
l^pon  which  Mu  Rpkins  moved  that  be  might  beftruclc 
Out  from  being  a  party  to  the  caufe.  His  lordlhip  granted 
the  motion,  and  faid  it  would  be  a  very  great  hardship 
upon,  arbitrators  if  they  (hould  be  haraflfed  with  fuitv,  and 
(he  allowing  them  to  be  liable  to  foch  fuits  would  effec- 
lually  difcourage  perfons  of  worth  from  accepting  the 
office  of  airbttrators.  And  therefore  he  ftruck  him  <mC. 
from  being  a  party.     %  Atkym^  39;. 

But  in  which  way  fcever  the  fubmiiBoo"ia  made,  the  wherherthc 
fame  nevertbeleG  may  be  revoked,  tho'  made  irrieYOcable  robmiffion  miy 
by  the  ftrongeft  words  j  for  a  man  cannot  by  his  own  ^^^^"2'*''' 
a^lji  .mak/e  Cuch  authority  or  power  not  coun^rmandable^  ^^^  *  * 
which  .by  the  law  and  in  its  own  nature  is  dbutKermai)d« 
iWe.    8  a.  82.  '    .  .       ^ 

BttC 
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But  if  the  fubmiilion  be  by*  bond,  if  the  party  rtvoLes^^ 
he  forfeits  his  obligatioa»  for  that  he  hath  broken  the 
words  of  the  condition^  which  are,  that  he  fhall  ftand  to 
and  abide  the  award.  And  if  he  revokes,  he  muft  like- 
wife  give  notice  of  the  revocation;  and  if  the  fobmif- 
lion  was  by  bond,  the  revocation  muft  be  in  writing. 
8  Co.  82. 

And  if  the  fubmiflion  be  made  a  rule  of  court  purfuant 
to  the  zf\  of  parliament;  if  eithler  of  the  parties  revokes, 
ibe  court  will  grant  an  attachment.    'CompL  Arb.  82. 

But  if  the  fubmiffion  he  by  word,  the  party  nlay  revoke 
at  pleafure,  and  he  forfeits  nothing ;  but  he  muft  in  this 
cafe  likewife  give  notice  of  the  revocation,  tho'  it  n'ee3 
not  be  in  writing :  and  the  notice  muft  be  to  the  Arbitra- 
tors themfelves.     8  Co,  Zi. 


ArbiSratort  can* 
aoc  adainiftcr 

MMth. 

Awara  beft  to 
W  in  writiog. 
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AiraH  to  b«  •€« 
cording  to  tho 
fvbiDiffioju 


///.  the  award  (C);   and  therein  v^h^i  ^Jhall ,  it 
deemed  a  good  iiviiard^  andwbainoh    ., 

The  arbitrators  cannot  injoin  an  oath  to  the  WIt- 
nefles,  there  being  no  law  which  gives  them  any  fuch 
power. 

It  is  highly  convenient  that  the  award  be  in  writ- 
ing«  and  fo  to  be  mentioned  in  the  fubnirffion.  ComfL 
Jrb.  34.  ^  '-* 

By  the  a3  (?.  3.  c.  58.  Eyery  award  in'  Writiti^  (hall 
be  on  a  5  s.  ftamp.  .      -  -. 

One  thing  efTential  to  a  good  award  is,  that  it  be  made, 
with  iefpe£k  to  perfons  and  things^' according  to  the  fub- 
miffion.     ^W.  ^.  4.  ^.  3. 

Upon  which  ground,  as  the  arbitrators  are,  with  re- 
fpedl  to  the  things  fubmitted,  circumfcribed  and  tied  down 
to  the  fubmiflion  ;  fo  in  feveral  cafes  it  haj  been  diTpiited, 
whether  thair  awarding  releafes  to  the  time  of  the  award, 
and  nd  to  the  time  of  the  fubmtffion,  was  good ;  it  is 
therefore  moft  advifeable  to  award  releafes  to  (he  tiibe  of 
the  fubmiffion  i  tho'  it  is  now  clearly  held,  that  general 
fdeafes  Jbail  extend  only  to  the  time  of  the  fubmiffion, 
and  that  if  there  be  releafes  awarded  to  the  time  of  the 
award,  tbeyihall  be  good,  unlef^it  be  (hewn  on  the  other 
fide,  chat  fome  new  matter  hath  arifen  between  the  parties 
between  the  fubmiflion  and  award,  i  RoU.  Air.  f^i. 
6  AffiJ.  34. 

That  ia  tm  fay,  an  award  of  releafes  to  the  tfme  of 
making  ib^  award,  includes  all  th^  is  within  the  iiiboiif- 
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lioik,  nni  more  i  wkich  (hall  be  good  for  To  much  as  is 
within  the  fobmiffio;!,  and  void  for  the  refidue,  i  Bac^ 
Abr.  Arbitrament. 

If  the  fubmiffion  be  of  M  maiUn  in  £jfergnte^  tbe  ar- 
tritntort,  in  difpuces  between  two  partners,  may  diflblve 
tbe  faritur/bip.     As  in  the  cafe  of  Green  and  ff^aring^  71 
4  6.  3    It  was  moTed  to  fee  aiide  an  award  between  two 
partners,  becaufe  the  arbitrator,  amongft  other  particulars, 
bad  dircded  the  pat tnerOiip  to  be  difToIved ;  which,  it  was 
atfoed,  was  exceeding  his  power.     But  by  the  court; 
when  ali  matters  io  difference  were  referred  he  had  clearly 
a  power  to  diffolve  it.    If  a  difference  tietwcen  a  mafter 
and  apprentice  were  referred,  the  arbitrators  would  have  a 
power  to  order  the  indentures  to  be  delivered  up.     And 
althoygh  it  was  fworn,  that  at  the  trial  of  this  caufe, 
when  die  rule  of  reference  was  drawn  up  generally  in  the 
afoal  form,  referring  all  matters  in  drfference^  the  plaintiff 
openly  declared,  that  ho  woqM  not  have  it  underftood 
that  the  arbitrator  had  a  power  to  diflfoive  the  partnerQiip, 
h.AianifiiU  obferved,    that   this  is   fufficient  evidence, 
from  the  party's  oivn  mouth,  that  the  difTolution  of  the 
partnerflup  was  then  a  matter  in  difference.     And  the 
rale  for  fetting  afide  the  award  was  difcharged.    Blacks 
Rep.  475. 

If  the  fubmiffion  be,  fo  ns  the  award  be  nady  to  be  de^ 
Everei  is  ibe  parties^  or  to  fucb  of  tbem  at  Jball  defire  the 
fami^  tbe  parties  fo  bound  are  themfelves  obliged  to  take 
notice  of  the  award  at  their  peril ;  but  if  the  words  of  the 
fubmiffion  be,  fo  that  tbe  award  be  delivered  to  each  party  by 
pub  a  day^  then  it  muft  be  delivered  to  each  party  accord- 
ioglr.     Rtad.  Arb.     Wood.  b.  i^.  c.  i. 

But  tho'  the  words  of  the  fubmiffion  may  be  fuch,  lis 
will  oblige  the  parties  to  uke  notice  of  the  award  at  their 
peril;. yet  if  tbe  arbitrators  award  that  one  of  the  parties 
fhsll  do  an  ad,  which  depends  upon  another,  firfl  to  be 
done  of  the  other  party,  he  muft  have  notice  of  it  \  at  leaft 
tbe  party  who  would  take  advantage  of  it,  muft  fhew  that 
be  bath  done  what  was  neccfiary  on  his  part.  CompL 
Ab.  la. 

An  award  that  one  fhall  pay  for  the  writings  oF  the 
award,  or  the  reckoning  in  tbe  houfe  where  the  award 
was  made,  is  a  void  award ;  for  fuch  things  are  plainly 
out  of  tbe  fttbmiffionr.     i  Roll.  Abr.  254.  ^ 

Alfo»  it  is  required,  that  the  award  be  1>ene{icial,  and  A«riHrol>eb»> 
appoint  fomethlog  advantageous  to  either  party;  for  an  »«««»! ««> •^^•f 
award  of  one  fidt  only>  is  not  good:   fo  if  an  award  be  ^*'^* 
Vol.  \.  M  that 


l62 


Award  to  be 
poflible  and 
hwful* 


Awtrd  to  be 
certain  and 
inal. 


that  one  of  the  panics  fliall  go  to  Rme^  when  it  appear! 
that  there  Js  no  advantage  to  the  other  party  by  bis  goiogt 
i(  is  void.     ff^09£i,  ^.  4.  r.  3. 

So  if  a  man  and  woman  iubmit  themfelvcs  to  an  award, 
it  is  no  good  award  tbac  they  ihal)  intermarry^  for  this 
is  not  intended  any  advantage,  i  Ro/*  j/br,  252.  And 
the  bodies  oH  the  parues  ate  not  fubmitted  to  arbitration. 
I  Bac»  Ahr.    Arbitrament. 

Where  an  award  wa5,  that  the  defendant  (hould  pay  to 
the  plainiiiF  two  fums  at  feveral  times,  and  that  feveral 
releafes  (bould  be  given  prefently  ^  it  was  objeded,  that 
by  giving  fucb  releafes  the  bond  and  money  would  be  diC-. 
charged,  and  therefore  th^  awarding  the  releafe  was  void 
ag^nft  the  plaintiff,  and  (o  there  is  nothing  of  bis  (ide  to 
be  done:  And  of  this  opinion  was  the  court.  Bui  where 
the  award  was,  that  money  ibould  be  paid  at  two  feveral 
days,  and  releafes  given,  fo  that  it  appears  by  the  very 
method  and  order  of  the  award,  that  the  general  reiealea 
were  not  to  be  given  till  after  the  money  paid ;  the  court 
were  clear  of  opinion,  that  it  was  well  enough,  and  (b 
judgment  was  given  for  the  plaintiiF.  2  Mod.  169. 
•  Alfo  it  is  required  in  a  good  award,  that  it  be  poffiUe 
and  lawful.     IVood,  h.  4.  f  3. 

Thus,  if  an  award  be,  that  one  of  the  parties  ihall  kill, 
Seal,  forge  a  deed,  or  the  like,  k  is  void,     i  In/i.  206. 

In  like  manner,  if  it  be  awarded,  th^t  moocy  (hall  be 
paid  to  an  infant,  and  that  be  ihall  make  a  releafe,  it  is 
void  I  for  the  infant's  releafe  is  not  good  in  Jaw. 

Alfo  it  is  held,  that  where  a  thing  is  awarded  to  be  done, 
which  afterwards  becomes  impoffible  by  the  aSt  of  God,  the 
party  is  excUfed;  as  if  an  award  be,  to  deliver  a  horfe  before 
fuch  a  day,  and  he  d:es  before  that  day.  ai  Ed.  4*  70. 

Alfo  it  is  required,  tSat  the  awarJ  be  certain  and  final* 
IVood.  b.  4.  c.  3. 

Upon  which  ground  it  hath  been  refolved,  that  if  the 
arbitrators  award,  that  one  of  the  parties  beg  the  other's 
pardon  before  fuch  a  mayor,  or  fuch  and  fuch  perfons,  it 
is  good  and  certain  enough^  but  if  the  award  be,  that  he 
ihall  beg  pardon  in  fuch  manner  and  in  fucH  place  as  the 
other  party  fliall  appoint,  it  is  not  good:  for  the  arbi- 
trators are  to  determine,  and  not  to  make  Cuch  party  bis 
own  judge  in  his  own  caufe.  And  tho'  the  time  and  place 
be  but  circumAances,  yrt  in  this  fort  of  fatisfa&ion  they 
make  the  moft  conflderable  part»     1  Salk^  71. 

Upon  which  ground  alfo,  the  arbitrators  cannot  regu- 
larly leferve  any  thing-  for  their  future  judgment,  when 
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iKe  time  allowed  th^m  is  expired  j  for  then  fuch  their 
fevard  is  not  cenain  and  Anal.     Cro.  Jac,  585. 

An  award  that  the  defendant  (hall  give  Jecurity  to  the 
plaincifF,  for  payment  of  a  fum  of  money,  is  void  for  the 
uncertainty;  not  (hewing  what  fecurity  he  (hould  give» 
whether  by  bond  or  other  wife.     Id,  314. 

In  the  cafe  of  fVintet  anfi  Garlicky  T.  3  An.  it  was 
awarded,  that  the  defendant  (hould  pay  to  the  plaintiff 
10 1,  and  aU  the  c9/h  of  a  fuit  then  depending  in  an  in- 
ferior court,  and  afterwards  to  give  mutual  releafes.  By 
the  court:  An  award  to  pay  fuch  cofis  as  the  maimer 
(hall  tax  is  good,  bccaufe  it  may  be  reduced  to  a  cer- 
tainty i  but  this  is  uncertain,  aifd  carries  it  farther  than 
has  hitherto  been  allowed*  And  Hol$  Ch.  J.  faid,  that  ic 
bath  been  held  a  good  award,  to  pay  fuch  co(b  as  the 
prothoootary  (ball  tax,  and  that  carries  it  far  enough  { 
but  that  furdy  the  arbitrators  (hould  either  afcertain  it 
tbemfeivea,  or  refer  it  to  a  proper  officer,  i  SaU.  75* 
6  iMr  195. 

Bat  in  the  cafe  of  Dudley  and  Nettlrford^  H.  136^ 
where  it  was  awarded,  chat  the  plaintiff  (hould  pay  the 
coftb,  and  nobody  was  appointed  to  tax  them,  the  courc 
fopplied  it  by  ordering  the  mafter  10  do  it.     &ir.  737. 

And  ia  tbe  cafe  o(  Hawiint  v.  Colclough^  E.  30  G.  2» 
£.  Manifitld  faid,  that  awards  are  now  confidered  witk 
greater  latitude  and  lefs  ftridlnefsy  than  they  were  for- 
merly; and  it  is  right  that  they  (hould  be  fo)  becaufe  they' 
are  made  by  judges  of  the  parties  own  chufing.  And  this 
was  in  the  cafe  of  an  awar4  made  by  a  cobler,  upon  \  fub- 
miffion  of  all  difputes;  which  award  was  in  thefe  wordS) 
^  Whereas  there  liis  been  a  fuit  a  law  between  the  par- 
ties, tfaac  has  rua  to  a  great  expence  on  both  fides,  and  it 
being  left  to  me  to  make  an  end  of  it :  I  determine  that 
they  (hall  each  of  them  pay  their  own  charges  at  law }  and 
that  the  defendant  pay  the  plaintiff  5  s,  i^  his  making 
the  fit  ft  breach  in  the  law."  And  the  award  was  held  to 
be  fufficiently  ceruin  and  final.     Butr.  Manf.  z'jj^i 

And  in  the  cafe  of  Luias  and  Wtlfin^  M*  '^iG.  2» 
Ia  Mansfiild  (aid,  the  court  will  not  enter  at  all  into  the 
merits  of  the  matter  referred  to  arbitration,  but  only  take 
into  coofideration  fuch  legal  objedtions  as  appear  upon  the 
f<iee  of  the  award,  and  fuch  objcdions  as  go  to  the  ml(be« 
haviour  of  the  arbitrators.     Burr.  Man/.  701. 

And  in  the  cafe  of  Tuunjen  and  Peat^  in  the  chancery* 
7*^  f,  17479  L*  Hardxmicki  faid,  the  only  ground  to  im- 
peach an  award  is  coUufion,  or  grofs  roi(behaviour  in  the 
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ar^krators;  for  other  wife  it  is  iiaal  and  bindiog  upon  ali 
parlies,  or  clfe  no  perfons  would  ever  uodercake  to  be 
arbitrators.  AikI  a  plea  of  an  award  is  good,  not  ooly  co 
the  merits  of  the  cafe  but  alfo  to  a  dilcovery ;  for  a  da* 
fendant  to  the  bill  is  not  obliged  to  fet  out  the  whole  acr 
count  between  biip  and  the  plaintiff. after  ao  award  in  bia 
favour,  for  that  it  is  conciuGve  to  all  tbe  parties,  till  an 
error  is  (hewn  in  taking  the  account,  or  partiality  and  inn 
proper  btbavioiiir. in  tbeiW'bitrators.  ■  "And  in  another 
cafe,  July  30,  174)^9  a  bill  was  brought  to  fet  afide  an 
award,  and  the  arbitrator  was  made  a  party,  and  the  bill 
fought  a  difcovery  from  htm  of  the  grounds  00  which  be 
made  his  award,  and  to  fet  it  forth  minutely  in  his  aa« 
fwer«  But  by  L.  Hqr4wkket  unlefs  there  is  corruption 
or  partiality  in  an  arbin'ator,  the  party  cannot  fet  afide 
his  award  y  and  if  it  (houid  be  allowed  to  make  arbitrators 
defendants,  and  give  ihem  all  this  trouble  to  fet  forth  the 
particular  reafons  upon  which  they  fouoded"  their  awar^, 
tt  would  introduce  very  great  inconvenience,  and  be  a  dif*- 
couragement  to  any  perfon  to  undertake  a  teferfytce:  If 
there  was  a  palpable  miftake  made  by  an  arbitrator,  or 
mifcalculation  in  an  account  that  had  been  laid  before 
him,  the  party  aggrieved  might  bring  bis  bill  againft  the 
party  in  whofe  favour  the  award  was  made^  to  have  it 
redified,  and  not  againft  the  arbitrator.  And  his  lord- 
fbip  faid,'  he  did  not  know  whether  there  was  any  efta- 
blifhed  rule  of  tbe  court  with  regard  to  arbitrators  fettiog 
forth  the  reafons  of  their  award,  and  how  far  they  were 
bbliged  to  difcover^.  and  howfiirnot;  but  if  there  wtt 
none*  he  fliould  not  fcruple  to  make  one^  becaufe  it 
would  be  unreafonable  to  put  an  arbitrator  to  fo  much 
trouble  and  expence^  as  fuch  an  infwer  xamSL  oeceflarily 
give  him.     3  Atk,  529,  644, 

It  is  fettled  that  arbitrators  cannot  proceed  on.  a  reft^ 
rence,  after  they  have  once  named  an  umpire;  for  then 
their  authority  ceafeth,  tho'  the  time  for  making  the  award 
is  not  expired.  JRjp.  •/ Pra£l.  inC.  B.  ii6*.  Dann  aad 
Mwfay.    E.  8  &.  a. 

But  the  appointment  of  an  umpire  before  their  own 
time  for  making  ani  award  is  expired,  may  be  good  1  As 
in  tHe  cafe  of  D^jUy  and  Piifot^  T.  28  G.  2.  Ao  aAbn 
of  debt  was  brought  upon  a  bond,  conditioned,  that  the 
parties  (hould  fubmit  to  the  award  of  two  arbi|ratora% 
provided  they  made  their  award  on  or  before  the  13th  of 
March  next  i  and  if  they  made  no  award,  then  that  they 
Ihould  appoint  an  umpire  before  the  17th  oT  the  faid 
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UwrA.  The  defendant  pleaded,  that  no  award  was  made 
en  or  before  the  faid  13th  day  kA  M^rch\  but  that  they 
did,  before  the  ^id  17th  of  March^  \o  viit,  upon  the  1  ith, 
chofe  and  appoint  to  umpire,  who  h^d  made  an  award. 
By  the  court:  There  are  no  words,  which  by  any  cop* 
flrudion  can  be  intend*^  ro  limit  or  circumfcribe  the 
dtAion  of  an  umpire  till  after  the  f  3th  of  March.  The 
plain  fenfe  of  the  fubmiffion  is,  that  they  (hould  make 
tbetr  award  by  a  certain  day;  or  in  cafe  they  did  not 
make  it,  or  could  not  agree,  that  then  they  (bould  no- 
minate an  umpire.  And  tney  faid,  the  court  has  not 
been  nice  in  conffruing  the  rime  of  the  umpire's  appoint- 
ment, provided  it  was  foon  enough  for  him  to  make  his 
award.     M.  S. 

B.  4  G.  3*     S^uifiy  and  Htigfin.     An  aAion  of  debt  The  arlntrftfon 
was  brought  upon  an  arbitration  bond.     The  arbitrators  joimog  with  ihc 
were  to  chofe  an  umpire,  in  cafe  they  themfelves  (hould  UJ|JJ|^-U^ 
not  agree  within  a  limited  time.     They  did  not  agree  award, 
within  the  limited  time,  but  chofe  an  umpire.     The  urn* 
pire  accordingly  made  an  umpirage:   and  they  joined   in 
it.    The  only  queftion  waa,  whether  the  umpirage  wu 
duly  made  according  to  the  power  given  to  the  umpire: 
Or  whether  it  was  vitiated  and  rendered  void,  by  the  ar- 
bitrators joining  in  it.     The  court  were  unanimous  and 
dear.   That  this  was  the  umpirage  of  the  umpire  only. 
He  was  at  liberty  to  take  what  advice,   or  opinion,  or 
affiftaots  he  pleafed  (  and  the  joining  of  the  arbitrators  was 
only  furplufage.     Burr,  Mantf,  147^.     Black.  Itep.  463* 

B.  32  6.  3.     HaU  V.  Lawrgnc^,    The  parties  having  An  omfme  nty 
leferred  all  matters  in  difference  to  the  award  of  two  arbi-  »«c^»v«  «•»«  «*i- 
tratori,  or  in  cafe  of  their  difagreeing,  of  an  umpire,  the  ^Z'rl^l  ot 
arbitrators  regularly  heard  all  the  evidence,  but  difagree-  lefi  required  to 
log,  ftated  this  evidence  to  the  umpire,  on  which  he  made  w-«»">ine  the 
bif  award  without  re-examining  the  wiineifes.     After  he  IIlJ,ktfg'^, 
bad  made  the  award,  the  party  againft  whom  it  was  made  awaid. 
tpplied  to  him  to  hear  the  evidence  himfelf,  and  on  his 
refttfing,  moved  the  court  to  fet  afide  the  award :  But  the 
t9ttrt  thought  that,  at  no  application  was  made  to  the 
umpire  to  examine  the  witneiles  before  he  had  made  hts 
award,  the  rule  (hould  be  difcbarged  with  cofts.     Dumf, 
and  £afi^  4  V,  589, 

Generally  (as  is  aforef^id)  the  award  Ihall  be  expounded  ^^'^^  ^^ 
according  to  the  intent  of  the  arbitrators,  and  not  lit*-  ^^*bl^  1%. 
rally,  and  (hall  not  be  unravelled  in  a  court  of  equity,  un-  cept  in  cafe  of 
lefs  th^re  was  corruption  in  the  arbitrators.  panUUiy  oc 
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Bttt  Ml  the  Cftfe  of  corruption,  or  other  unfair  pra^ce^p 
It  is  enafied  by  the  afofefaid  flatate  of  9  &*  lo  //^.  c.  15. 
that  any  arbitraid&n  or  umpirage  procured  by  corruption 
or  undue  means,-  fliall  )>e  deemed  void,  and  accordtogly 
be  fet  afide  by  any  court  of  la«r  or  equity,  fo  at  complatnc 
thereof  be  niade  in  the  cotirc  where  the  rule  is  made,  be- 
fore the  laft  diy  of  the  next  term  after  publifliiDg  the  arbi- 
tration.    /a. 

But  otherwife,  as  the  arbitrators  are  perfons  of  the  par- 
ties own  chufing,  and  as  the  law  pFcfumes  that  every  man 
ivill  be  fo  wife  as  to  -pitch  upon  a  per(bn  whofe  under- 
Handing  and  honefty  he  can  rely  on';  it  hath  fcldom  hap- 
pened, that  an  award  was  held  void  when  there  appeared 
nothing  elfe  to  vitiate  it :  yet  awards  have  be^n,  and  are 
often  fet  afide  in  a  court  of  equity,  for  corruption  and 
want  of  Uflderfianding  in  the  arbitrators.    Com^  Art,  y^* 

Therefore  it  is  the  intereft  of  both  parties,  to  chufe  men 
of  honefty  and  vnderftanding  to  be  their  arbitrators,  aqd 
to  acquaint  them  truly  with  the  fa£ls  they  arc  to  go  upon  ; 
for  if  they  appear  to  be  miftaken  in  a  matter  of  faA»  ai 
c^urt  of  equity  will  fet  afide  the  award,     a  Fiern.  705. 

So  if  the  artntrators,  or  any  of  them,  appear  to  have 
been  deceived:  As  where  certain  articles  were  (hewfi 
only  to  one  of  the  arbitrators,  and  he  to  whom  they 
were  not  (hewn  fwore  that  if  he  had  feen  them,  he  be- 
lieved he  (hould  not  have  made  fuch  an  award*  For  in 
fuch  cafe,  the  award,  (according  to  the  expreffion  in  the 
ftatute)  is  [iroMred  by  ttndue  mtans^     1  Atkyns,  64. 

If  a  fubmi^o  is  to  three  arbitrators;  or  any  two  of 
them,  and  two  of  them  by  fraud  or  force  will  exclude 
the  other ; -that  alone  is  (ufficient  to  vitiate  the  award: 
pT  if  they  have  private  meetings,  and  adrpit  ome  of  the 
parties,  but  give  no  notice  to  the  other,  but  fuflfirr  the 
attorney  of  the  party  whom  they  admitted,  to  draw  up 
the  award  ^  fuch  award  (hail  be  fet  afide  for  partiality  and 
linfairnefs.     2  Firn.  514* 

It  is  a  general  rule  in  equity,  that  when  it  appears  that 
any  one  of  the  arbitrators  was  any  way  inttrifted  in  the 
jpnatterf  in  ccmtrovjerfy,  the  award  \%  to  be  fet  afide.  Comply 
Jrb.  75. 

And  it  is  the  flrongeft  argument  of  partiality,  to  ibew 
that  the  arbitrators  received  from  either  of  the  parties  any 
fcpnfiderable  fum  of  money,  or  any  other  prefent  which 
fnay  be  a  temptation  to  a£t  corruptly ;  but  the  fum  or 
prefent  mufk  be  proved  to  he.fo  exorbitant,  as  to  induce 


the  coort  ea  helkve  that  it  bialied  their  judgments;  ofber- 
wife  it  wiii-  be  of  no  efied.    C0mpL  Arb.  76. 

In  the  cafe  of  Shipbird  and  Brandy  T.  7  G.  2.  On  a 
rale  to  flievr  caufis  why  an  award  (bou)d  not  be  fet  afide, 
one  exception  was^  that  before  making  the  award,  the 
Hbitrators  kififttd  upon  three  guineas  apiece  to  be  paid  to 
tbcoi  by  each  of  the  parties  for  their  trouble  and  ex- 
pences ;  that  the  defendant  refufed  doing  it  on  bis  part^ 
upon -which,  the  plaintiff  paid  the  whole  money  :  By  the 
coort  $  Where  arbitrators^  let  their  cbarafVers  be  other- 
wife  never  fo  unexcepiionf  ble,  take  money  of  one  of  the 
parties  £ngly,  whether  for  charges  or  any  thihg  elfe,  be* 
tore  making  their  award,  as  this  is  a  matter  of  fo  tender  a 
nature  that  even  the  appearance  of  evil  is  to  be  avoided^ 
and  this  praSice  may  be  of  dangerous  example,  it  is  fuffi* 
dent  caule  to  fet  afide  the  award;  for  if  this  (hould  be 
fuffeved,  it  will  be  hard  to  difiinguifli  what  is  corruption, 
a  Barfurdi/f.  463.     Ca/ts  in  thi  timi  §/  L>  Hardwich^  54. 

In  the  cafe  of  Lingtod  and  Cronchir  abovementiooed,  L. 
Hardwicki  faid  he  remembered  an  inftance  in  a  famous 
cafe  of  Jobn  IVari^  who  being  a  party  in  a  caufe  where 
one  JAn  IVsifntr  was  an  arbitrator,  upon  Warit  coming 
into  the  room  he  faid,  I  J  An  tVarmr  will  make  you  J$hH 
Ward  pay  cofls*.  Ward  complained  to  the  court  of  this 
partial  behaviour  in  the  arbitrator ;  and  the  court  inverted 
Wartur^i  threats,  for  they  made  IVarntr  pay  cofts  to  'J9hn 
Ward,     2  Atk.  396. 

If  the  arbitratora  award  a  thing  to  be  done,  it  may  Where  the 
be  proper  for  them  to  appoint  a  time  and  place  for  the  •*"!**  •ppointt 

J*  r-  .     L  1  ij"     t         •  ^  no  lime,  the 

doing  rf  It;    and  the  party  who  would  take  advantage  of  ihngUiobc 
ir,  muft  fliew  that  he  has  done  what  was  requifite  on  his  ^^^  iannedi* 
pirt:   but  if  a  thing  is  to  be  done  generally,  without  ''^*''' 
mentioning  lime  and  place,  it  (hall  be  done  immediately. 
t  Brawn.  31 1. 

If  the  fubmidion  is  by  rule  of  court,  it  is  neceflary  D.*mtn<i  to  be 
that  there  be  a  perfonal  demand  of  the  thing  awarded  j  ^^^  ^-^'^^ 
and  the  party  muft  make  affidavit  of  fuch  demand,  before 
he  can  have  an  attachment,     1  5Wi.  83. 

If  a  fum  of  money  be  awarded  to  one  of  the  partly,  Oa  tcnaer  end 
and  that  upon  the.  payment  thereof  they  both  (hall  give  ''^"^**'  *^/ 
tnutual  releafes  ;    if  he  who  la  to  receive  the  money,  rc«   fl,,)|  nevtuhc- 
tufes  it,   yet  upon  a  tender  and  refufal,   he  is  aa  much   tefi  n^n  « re- 
obliged  10  fjgn  a  releafe  as  if  he  adlMally  received  it.  *'*^*- 
I  Salk.  75. 
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A.  Form  of  a  fubmiOion  by  rule  of  cowt. 

rrrHERSjIS  ihirs  JiJ^utn  and  trntrvoerfia  h§m 
'^  arijkn^  and  an  nav)  dipinding^  intman  A.  B.  ^— — 
m  ihi  iomnty  §f  y§0many  $f  the  $n9  pari^  and  C.  D.  rf 

■■  ■  in  tbt /aid  toMHty^  yiomany  e/ibe  atbtr  pari ;  Now  fir 
ihi  inding  and  deeding  therttf^  it  is  benby  nmhtal/y  agrit4 
by  and  bttwttn  tbi  [aid  partiiSy  that  all  matUrs  in  dijfinnct 
bfiwiin  tbim  ftutU  bg  referred  and  /nbmitiid  /#  the  arbitra* 
menu  finat  4nd^  and  ditnminaii§H  of  h.h.pf  ■■■  in  tht 

find  county^  gemUman^  B.  A.  of  ■  in' tbi  find  tauniy% 

yioman^  and  C.  A.  of  in  tbi  faid  i$nnty^  yaman^  if 

any  tw»  if  tbim^  arbitratari  indijffinntfy  iMid  by  tbi  fidd 
parting  fi  as  thifiid  arbitrators^  or  any'tmo  oftbim^  do  mah 
and  pubb/b  tbiir  award  in  writing  nady  to  bo  d/Hvorid  to 
tbi  find  parting  or  finb  of  thorn  as  flukU  dejbro  tbifami^  on  or 
bi/hri  tbi         '    ■  day  of  ^  mxt  enfning  thi  data  htrtifz 

And  it  is  hifiby  tnutually  agroed  by  and  Mweon  tbi  find-  par* 
fiiSy  that  tUt  fubmiffion  fiall  bi  m^di  a  rah  of  his  M^*<^V 
touft  of  king*s  binch  at  Weftrtiinfler.  In  %xAtnrf%  xj^oraf 
thi  fiid  partiis  to  thifi  pnftnts  bavo  birf  unto  fit  tbiir  band^ 
fbis        ■     ■  day  of*  in  tbi  ■.  Jf' ^'"^  &c« 

'  B.  Arbitration  bonci, 

jrNOW  all  nun  by  thifi  pnfinu,  that  I  A.  B.  ^7-— 
***»  in  tbi  iounty  of  '  gentlotnan^  atn  hild  amd  findy 

bound  to  C.  D.  of-^-^  in  tho  fiid  county  of  yooman^ 

in  ■  ■  pounds  y  of  good  and  tamful  monoy  ofGftni  Britain, 
to  bi  paid  lo  thifiid  C,,D.  or  to  his  artain  mtomay^  bis  iXi* 
iutors,  admini/lratort^  or  offigns  :  To  which  payment  mil  and 
grtdy  to  bi  tnodi^  I  kind  myfrlf  my  behrs^  ixicutorsy  and  ad* 
minifti  ators^  firmfy  by  thifi  preftnts^  fioUd  with  my  fiml^and 

dattd  tbi   ■     ■        ^  of    in  tbi  ■■     ■    >  foar  of  thi 

nign  of  ostr  fiwriign  lord  George  tbi  thirds  ofGxcai  Britain^ 
Fiance»  aim/ Ireland,  iing^  dtfondir  oftbifditb^  andfifortb^ 
-  and  in  tbi  year  of  our  Lo/d       -i.  ■, 

Condition  to  ftand  to  the  award  of  two  trbKra- 
torSi  in  common  form. 

^HE  condition  of  the  abovo  obH^oUon  is  ftuK  thaf.  if- tbi 

above  bound  A.  B    bi%  hiirs^  ixecutors^.  and  adrntui/ka" 

tors^  and  every  of  thtm^  fo^  amd  on  bis  and  tbiir  parts  ^and 

bibalfs^  do  andJbaJ  well  and  trufyjland  to^  obty^  Mdi^  por* 

ftrm^ 


fm»^  ^kffftvi  mi  hap  thi  ewMrd^  ^JUr^  ^rUtrammi^  fin$i 
iad  mui  dttsrmituitkn  rfA^  A.  p/  rfquiu,  end  B.  A, 

^■■1  ■  ■  gnttlimau^  0riitrat*rs  inM^trently  namtd^  ekHtd^ 
mii€h$fim9  ms  vMf^r  and  m  thi  pari  and  bAaif  •/  thi  tf  Amv- 
humd  A.  B.  tfi  iftbi  ahuvinamid  C  D.  H  nrbitrati^  aiward^ 
vitF^  ndjnd^i  and  dmmnm  if  and  emtrning  all  and  aU 
vnmmr  if  a&iin  and  afflim^  caafi  and  canfis  if  affion  and 
i&knst  fuiiSf  UUSf  hnds^  fpidaltus^  judgmemt^  iXioaiint^ 
ixtnith  acannis^  dikts^  due$^  fim  and  fumi  if  money^  quoT'^ 
rtUf  iMmvatfUs^  inffaffity  damaga  and  dimands  whatfi^ 
ioe^  Utb  in  law  and  ffnitfj  ir  ithirwifi  lawfievtr^  vAiA 
at  any  titm  it  iinus  biret^fin  bavi  ban  badf  madiy  moved^ 
irmgblt  umnunctdt  fmd^fnficnud^  ammittidy  onattid^  dim 
^fiiffifid  bf  or  bitwan  thi /aid  partiit^fi  as  thifaid  award 
bi  madi  in  writings  and  nady  ta  bi  dibvited  {9  thifaid  par^ 
tiitj  imar  bifari  tbi^r^ — r^day  if  >— ■  mw  mxt  ntfningi 
[and  ifibifaid  A*  B.  bis  hiirs^  isacnurs^  or  adadmfiraiirs^ , 
irasryrf  tbim^  Jball  mt  pnfn  or  tamft  ti  bi  pnfimdj  any 
bin  in  ifmty  again^  thi  /aid  A.  A.  and  B.  A.  or  iitbir  if 
tban^  fir  aranami^g tbiir award  in  tbi  pnaujisi}  Tbits 
$bis  iUigaiian  ti  bi  Viid^  atbirtvi/i  if  faru. 

If  the  parlies  haiTe  %  mind  to  m^ke  their  rubmiffion  % 
rule  of  court,  then  this  may  be  added : 

dnd  tbi  abiVibinnd  A,  B.  ditb  agra  and  difin^  thai  this 
Hi /nbndjjiim  hi  madi  a  ruU  if  bis  mayififs  anrt  if  ting's 
baub  at  Wtftmiiifter,.  pnrfitatif  tiibf  ait  rf  farUamint  In 
fash  caft  modi  0td  prtwdsd. 

Condition  to  ftand  to  the  award  of  three  arbi- 
trators, or  any  two  of  therpj  and  an  umpire 
appointed. 

iT'HE  trniditm  if  this  ibtigathn  is  fucb^  that  If  tbi  abovi* 
'  biund  AuHn  hlsbilrSf  snuntirs,  and  admintfiratirs^  fir 
andin  bis  and  thiir  parts  and  behalf s^  /ball and di  wsll and 
trnlyjland  Siy  ibiy^  abide^  ibfervi^  pgrfirm^  fuljit^  and  keep 
thi  awards  ardor ^  arbiiramini^  finid  ind  and  dittrmlnatlin 
if  I  ■  ir  assy  SWi  of  tbem^  arbitratirs  indiffinntiy  ile£iid 
and  nanadj  as  Will  bf  and  an  tbi  pan  and  bsbalf  if  tbi  fald 
A.  B.  as  by  and  an  thi  part  and  bibalf  if  tbi  abive  named 
C.  D*  ti  arbitratij  awards  irder^  j^g^%  ^^^  determini^  if 
and  anctrning  all  and  aU  manner  ifa^sin  and  aSfions^  cdufo 
and  canfes  if  affins  and  a^linsj  Jtdts^  biUsj  binds^  fpeciaU 
tiiSf  tOfinantSf  e§ntra&Sy  pnmffis^  acanntSf  reckonings^  fums 
•f  nnmy^  judgmints^  eneenttinf^'esetints^  quarrelsy  contriver^ 
fa*%  ^rfp^ff^^  damages  and  demands  whatfiivtr^  at  any  tlma 

biritififi 


hiriiofire  had^  madi^  mtivid^  brmtghU  comminad^  fuid,  fraft^ 
cutedt  done,  Juffind^  catfumutid^  9r  dtptnding  by  wr  Uiwan 
the  faid  partus  i  fo  m  the  award  ef  the  faid  arUiraiars^  or 
^  any  two  of  them^  bi  made  and  fit  down  in  wr stingy  trndn 
ibiir  or  any  two  of  their  handt  andJeaUy  ready  to  be  dtUuered 

iA  the  faid  parties  in  difference^  on  or  befegrt  the —  day 

§f now  next  enfuing  ^  then  this  obligation  to  b$  v$id^ 

lotberwife  of  force* 

And  if  the  faid  arbitrators  JbaR  not  make  fuch  their  award 
of  and  concerning  jhe  premiffes^  within  the  time  limited  as 
afcrefaid,  then  if  the  faid  A.  B*  his  beirs^  executors^  and  ad^ 
mioijlrators^  for  and  an  his  and  their  part  and  bebaif,  do  and 
fiall  Will  and  truly  Jland  to^.  obferve^  perform^  fulfil^  and 
keep  the  awards  deter minat ion y  and  smpir^e  [if  the  umpire 
be  naiflied]  of  — - —  being  a  perfon  indifferently  named  and 
chofm  between  the  faid  parties  for  umpire ;  [if  not  named] 
of  fuch  per  Jon  as  the  faid  arbitrators  /ball  indifferent^  chafe 
for  umpire  in  and  f  oncoming  the  premises  ^  fo  as  the  faid  um* 
pire  do  make  and  Jet  down  his  award  and  umpirage  in  writ" 
ingy  under  his  hand  and  fealj  reatfy  to  be  delivered  to  the  faid 
parties  in  difference f  on  or  before  the  '  day  of  'f  ■ 

nonx)  next  enjuing  \  and  if  the  f^id  A.  B.  his  heirs ^  executor s% 
or  adminijhatersy  or  any  of  them^  Jhall  not  prefer^  or  caufe  to 
be  preferred^  any  bill  in  equity^  againft  them  the  faid  arbitral- 
lors  and  umpire^  or  any  of  them^  for  or  concerning  the  award 
of  them  the  faid  arbitrators  or  umpire  on  the  premiffes  :  Then 
this  obligation  to  be  void^  otberwift  of  force. 

[And  the  abovebound  A.  B«  doth  agree  and  defiro^  that  this 
his  fubmiff:on  be  made  a  rule  of  his  majefift  court  of  kin{s 
bench  at  WeftqiinScr,  purfuant  to  the  ail  of  parHamont  in 
fuch  cafe  made,] 

C.  Form  of  an  award. 

n^O  all  to  whom  thefe  prefents  Jhall  come^   we  A*  B.  of 
and  C  D.  of  ■   .■     -^  do  fond  greeting. 


.  Whereas  there  are  feveral  accounts  dependingf  and  divers 
eontroverfies  ba'UO  arifen^  betwoon.^'-^^^T*  of  ^       ■  ■  yeomaiy 

iff  the  one  part^  and •-.  of  -     ■        yeoman^  of  thioiher 

fart  :  and  whereas^  for  the  putting  an  end  to  the  faid  diffe- 
rences^ thfy  the  faid  •— — —  and  '■  by  their  feveral  bonds 
or  obligations  bearing  date  ■  '  lafi  pafi^  ate  reciprocally 
bicopne  bound  each  to  the  otber^  I'li  the  penal  fum  of '  ■  ■—  to 
Jiand  to  J  abidOf  perform^  and  hep  the  amatd^.  order  and  final 
determination  of  us  the  faid  ■  ■  i  fo  as  the  fetid  award  be 
made  in  writing:  and  ready  to  be  delivered  to  the  parties  in  iif^ 
ference  on  or  before      ■     .■  next  enfuing^  as  by  the  faid  obH" 

gatim 


gatt$9is  and  €9nditimi  tberiofmay  appear  :  Koiv  knowye^  ilnti 
Wi  the  fali  arbitrating  Vfh9fe  names  are  hereunto  fiibfcribed^ 
ani  feats  affixed^  taking  ypen  ut  the  burden  of  the  f aid  awards 
and  having  fully  examined  and  duly  cenfidered  the  proefs  and 
allegatiens  if  hetb  the  faid  parties^  do  make  and  puhUfh  thie 
ear  award  betwten  thi  faid  parties  in  manner  following  \  thai 
is  to  fay^  Tirfit  we  do  award  and  order^  that  all  a£fians^  f^its^ 
quarrels  and  contrw)erfus  whatfoever^  hadf  tmroed^  arijen^  and 
dependmg  between  the  faid  parties  in  law  or  equity^  for  any 
manner  of  caufe  whatfoever  touching  the  faid  premiffes^  to  the 
day  of  the  date  htnof  fhall  ceafe  and  be  no  further  profecuttd^ 
and  that  each  of  the  Jaid  parties  fhall  pay  and  bear  his  own 
tofii  and  charges  in  anywife  relating  10,  or  concerning  the 
prmrffes.  yfnd'  we  do  alfo  award  and  order^  that  the  faid 
■  ■  ^Jhall  deliver  or  caufe  to  b«  deliv/fred  to  the  faid  — - 
tf/     ,.    >  ■  within  the  fpace  of  ■  ■  &c.   And  further^  we 

do  henby  award  and  order,  that  the  faid  — —  /hall  on  or 

before  — —  pay  or  cau/e  to  be  paid  unto  the  faid the 

fumof  ■  iVe  do  alfo  award  and  order,  &c.   4nd  lafUy^ 

IV%  do  award  and  order^  that  the  faid  >    and  >  om 

payment  of  the  faid  f urn  of  fhall  in  due  fo^m  of  law^ 

execute  each  to  the  other  of  them,  or  to  the  other* s  ufe,  general 
releafts,  fufficient  in  the  law  for  the  releafing  by  each  to  tke  other 
of  them,  his  heirs,  executors  and  adminf/lrators,  of  all  ac* 
ti$ns,fuits,  amjls,  quarrels,  eontroverfies,  and  demands  tihat* 
feever,  toucUseg  or  concerning  the  premij/es  aforefaid,  or  any 
matter  or  thing  thereunto  relating,  from  the  beginning  of  the 

worlds  tint  it  the  — ^— —  day  of lafi  pafl  (vi%   the 

dty  of  the  date  of  the  arbitration   bonds).     In  witnefs 

wbereefwe  have  hereunto  fet  our  hands  and  feals  the  — 

4ayof .  A.  B. 

mtneffes  hereof^  C.  D. 

E.  F. 

G.H, 


(R 


Form  of  an  umpirage. 

£CIT£  the  arbitmtion  bonds,  as  before)    Ha^ 

know  ye*  that  I    ■  ■■  ■  .     umpire  indifferently  ch^en  by 
having  deliberately  heard  and  unaer flood  the  griefs^ 


allegations^  and  proofs  of  both  the  faid  parties ^  and  willing  (as 
much  as  in  me  lieth)  to  fet  the  faid  parties  at  unity  and  good 
accerdy  do  by  thefe  prefents  arbitrate,  award,  order^  decree^ 
$nd  judge  as  followetb  \  Tbat  is  to  fay,  &c. 

Backing  a  Warrant.    See  lODftrramt 
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/.  fybat  a  is. 

11.  Difference  between  hail  and  mainprife* 

IIL  When  a  perfon  nuty  be  di/charged  wiibout  kuL 

IV.  Who  may  or  may  not  be  bailed. 

V.  Who  may  bail^  and  the  manner  of  it. 

VL  Requiring  exceffive  bail. 

VIL  Denying  bail  where  it  ought  to  be  granted. 

yjIL  Granting  bail  where  it  ought  to  be  denied. 

IX.  Of  bail  by  writ  of  habeas  corpus. 

^.  Acknowledging  bail  in  another  tnatis  name^ 


I  What  if  is. 

BAIL  (from  the  French  hailier^  to  deliver)  iienif|es 
the  delivery  of  t  man  out  of  cuftody,  upGn  the  un- 
dertaking of  one  or  more  perfons  for  hini«  that  he  ihall 
appear  at  a  day  limited)  to  anfwcr  and*  be  juftified  by  the 
Uw.    Hole's  PI.  f)6. 

IL  Differenee  between  bail  and  mainprifi. 

The  diflference  between  bail  and  mainprife  is,  tbif 
mainpernors  are  only  furety,  but  bail  is  a  cuftody  i  and 
therefore  the  bail  may  retake  the  prifoner,  if  they  doubt 
be  will  fly,  and  detain  him^  and  bring  him  before  a  juf^ 
lice,  and  the  juftice  ought  to  commit  the  priibner  in  dif* 
charge  of  the  bail^  or  put  him  to  find  new  furctics. 
HaliU  PI.  96. 

^//.  Where  a  perfon  may  be  difcbarged  without  bail. 

If  a  perfon  be  brought  before  a  juftice,  if  it  appears  that 
no  felony  is  committed*  he  may  difcharge  him  \  but  if  a 
felony  be  comihitted,  tho*  it  appears  not  that  the  party 
^ccufed  is  gUilty,  yet  he  cannot  difcharge  him,  but  muft< 
^oniiiitt  or  bail  him.    Hal^s  Ph  98. 

IF.  Who  may  or  may  not  be  bailed. 

At  the  common  law  bail  was  allowed  in  all  cafe»  but 
homicide;  but  now  tbeftatute  of  ihtiEdn  i.  ^  15.  di- 
redeth  what  offenders  (hsiU  he  hailed^  and  what  not. 
HaliU  PL  97.  ^ 
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tt  IS  true  tbe  fi\6  ftatute  only  prefcrihcrii  who  (hall  or 
flia!l  nor  be  lei  to  bjil  by  iht  ft)irijfi  but  by  the  i  C^  2  P« 
{^i(/.  r.  12.  it  is  enaded  that  no  juftice  or  juftices  of  the 
peace  fliali  let  Co  bail  or  mainprife  any  perfon  not  reple* 
y'iCible  by  the  faid  ftatute  of  3  £</.  i.  c.  jc. 

Whicb  ftatute  is  as  follows :     F^rafmuch  as  Jbsrrffs  and 

$tberSf  which  haw  taken  and  kepi  in  prtfon  firfont  dtti£tid  §f 

fih^j  and  sn€9ntinent  have  Ut  9ut  by  npltvin  fuch  as  vura 

mt  repUvifahk'i  and  have  kept  in  prifsn  fuch  as  win  npU* 

vijiikli,  becaufe  they  would  gain  ofthi  ont  party  and  grievi  ihg 

9tbtr\  and  fwaf much  as  bifort  this  itmt  it  was  not  dittrmimd 

wbitb  pirjons  were  replivijabli^  and  which  not^  but  only  thofi 

that  weri  taken  for  the  death  of  a  many  of  by  commandmint  of 

the  hng^  oir  bis  juftices  ^  or  for  thiforift:  It  is  provided^  thai 

/uci  phfonors  as  biforo  were  outlawed^  and  they  which  havs 

okjured  tbi  nalm^  provors^  and  fucb  as  bo  taken  with  tbi 

manngr^  and  tboje  which  have  broken  the  kingU  prifwj  tbiiVtt 

spenfy  defamed  and  htawn^  and  fuch  jes  be  appealed  by  prevert^ 

fi  bmg  as  the  prevors  be  living  (if  they  be  net  ofgo^  namt)% 

and  fuch  as  he  taken  f 9^  hcufeburning  fetmiavfly  done^  or  far 

folfe  money ^  or  far  counterfeiting  the.  king^s  feal%  er  per f one 

excommunicate  taken  at  the  requefl  of  the  bijhop^  or  for  wsani* 

ftfi  offtnaSf  or  for  treofm  touching  the  king  himfelf^  Jhall  ba 

in  no  wife  ripLvifable  by  the  common  writy  nor  without  writm 

Butfnd)  as  be  indicted  of  larceny  by  inqarfts  taken  before  fiso'* 

rtffi  or  baiSffs  by  their  officOj  or  of  light  fufpiciony  or  for  petit 

larceny  that  amounteth  not  above  the  va!ue  of  \%d%  if  thef 

vaete  tnt  guilty  of  feme  ether  larceny  aforetime 9  or  guilty  of 

receipt  of fekns%  or  of  commandmint  or  force  or  of  aid  infolar^ 

dme,  or  guihy  of  fome  other  trefpafs  for  which  one  ought  not 

to  left  life  uar  member^  and  a  man  appealed  by  a  provor  after 

the  death  of  the  provor  (if  he  be  no  common  thief  nor  defamed)^ 

fimU  from  benafortb  bo  Ut  out  by  fuficient  furety^  whereof 

the  periff  will  be  anfwerable^  and  that  without  giving  ought 

of  their  goods. 

Sheriffs  and  others]  That  Is  to  fay,  dierifis  and  gaolera 
that  have  cuftody  of  gaols  (  (o  that  this  ad  extends  not  to 
iny  of  the  king's  juftices  or  judges  of  any  fupetior  courts 
of  juftice.  2  In^.  1^5.  But  by  a  fubfequent  ftatute  (at 
fcaih  been  faid)  ii  is  extended  to  jufticea  of  the  peac^. 

But  onfy  thofej  &c.]    Here  are  firft  fet  down  four  forti  perroat  bm 
of  peribns  which  before  this  ad  were  not  bailable  by  the  MUbk  «  con* 
common  writ  do  homiua  repfegiesndo.  "•"  ***' 

1.  Tbofi  that  were  taken  for  the  death  of  a  man]    By  the  liomladc 
ancient  law  of  the  land,  in  all  cafes  of  felony,  if  the  party 
ftccufed  could  find  fvfficient  fureties,  he  was  not  to  be 

comfniited 


Commftmentt 
hy  tke  king. 


17+  Bail 

committed  to  priron;  but  afterwards'  it  wa»  provided  hf 
parliament,  that  in  cafe  of  homicide  the  oiFcndcr  was  not 
{mailable. '   2  fn^.  186. 

And  even  if  a  perfon  have  dangerouily  wounded  another, 
the  juftice  ought  to  be  very  cautious  how  he  takes  bai)^ 
till  the  year  and  day  be  patt ;  for  if  the  party  die,  and 
the  offender  appear  not,  be  is  in  danger  of  Deing  fevercly 
fined.     1  Haw,  138* 

And  this  ftatiice  makes  no  didindion  between  fuch  ho- 
micide as  is  malici>>u9>  and  that  which  happens  by  milad* 
venture  or  in  (elfdefcncej  and  it  feems  agreed,  that  juf- 
tices  of  the  peace,  who  have  power  at  this  day  to  bail  a 
man  arretted  for  a  light  faff^icion  of  homicide,  cannot  baii 
any  fuch  perfon  for  nutn daughter,  or  even  excufable  ho« 
•roicide,  if  it  manifcftly  appear  that  he  was  guxkfoi  tbe 
fa£t,  Jet  it  be  ever  fo  plain  that  it  cannot  amount  to  nrur* 
der.     2  Haw.  95.  105. 

2.  Or  by  cotnmandment  cf  the  Jting']  That  is,  by  matter 
of  record  in  one  oi  his  courts,  accprdingt  to  law  ;  and  not 
an  extrajudicial  commandment*  2  Jnfi.  r86,  187.  So 
alfo  it  is  provided  in  the  petition  of  rights  3  Car^  that  no 
peffon  (hali  be  detained  in  prifon  by  the  .king's  fpectal 
command,  without  caufe  ccttified. 

And  becaufe  fome  court$,  as  the  king's  bench,  are  be« 
fore  the  king,  and  fome,  before  his  justices,  therefore  tbe 
ad  faith,  by  C9mmandmtnt  of  tht.king^  and  the  next  words 
be,  or  of^bii  jujVucs*  2  inft.  i86.  ;>< 

%*  Or  of  bis  yuftiiis\  That  is,  of  any  of  the  courts  of 
WiflminftiT^  or  juftices  of  aifizt.     2  ^dtci.  96. 

4.  Of  for  the  forefi^  But  as  to  imprifoament  kx  oS^ 
fences  in  forefts,  the  law  hath  been  much  mitigated  hj 
Uter  ilatutes.     2  Haw,  98. 

All  ihefe  four  are  excepted  out  of  the  commtHi  writ  de 
homim  fiplegiando^  that  the  iberiff  in  his  county  couru 
which  is  not  a  court  of  record,  (hail  not  replevy  any  of 
thefe  four  that  are  committed,  although  it  (hould  be  by 
an  unlawful  commitment;  but  the  fuperior  courts  at 
tVe^min/iiry  upon  an  habias  corpus^  Aiali  do  jufiice  to  tbe 
pairty  in  all  thefe  four  cafes,  2  Inji.  187. 
Perfoni  not  re-  Next  the  adt  doth  further  provide,  that  thefe  kinds  of 
pietifabk.  prifoners  hereafter  following  (being  13  in  number)  (hall 

not  be  repievi&ble : 
OatUivt*  I.  Such  pri/omrs  as  bifori  Win  outlawed]    Pcrfons  out** 

lawtd  are  aiiainud  in  law,  and  therefore  are  not  bailable  {- 
for  the  intendment  of  the  law  is,  that  the  perfon  iiandetb 
indifferent  whether  he  be  guilty  or  no}  and  not. if  he  be 
convidlcd  or  attainted.     2  hjU  188. 

2.  And 


Or  hy  hit  jof* 

ticci* 

Or  for  the 

iwttti* 
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S.  And  tbiy  which  havs  ahjund  tbi  realm]  For  thefe  al(b  Thofe  who  ^b- 
irc  attainted  upon  their  own  confeffion,  and  therefore  not  i'''^^^^*^^^"^* 
bailable  at  all  by  law.     Id. 

3.  Prttnrs']  A  provor,  or  apprwer^  is  a  perfon  that  Profoii. 
confeffeth  the  felony  with  which  he  is  charged,  and  un* 
dertakes  to  frovt  another  guilty  of  the  fame  crime ;  which 

if  he  does,  he  faves  his  own  life,  other  wife  he  (hail  be  im- 
mediately executed.  And  the  reafon  why  they  are  not 
bailable  is,  becaufethey  are  guilty  by  their  own  confeffion,* 
and  therefore  ihey  do  not  ftand  indifferent.     Id, 

But  this  concerns  not  juftices  of  the  peace,  becaufe  no' 
man  can  become  an  approver  before  them,  for  that  they 
cannot  affign  a  coroner.     Halt's  PL  lot. 

4.  Jnd  fucb  as  be  taken  with  the  manner]    For  in  this  Thofe  taken 
cafe  likewife  he  flandetb  not  indifferent  whether  he  be  •^^ *»»**« '"*»»«"• 
guilty  or  no,  being  taken  with  the  mainer^  that  is,  with 

the  thing  ftolen  as  it  were  in  his  hand^  anciently  called 
band  bakbend^  and  the  like  was  anciently  called  backlerend^ 
u  a  bundle  or  fardle  at  his  back ;  which  was  ufed  to  fig- 
oify  manifeft  theft.     2  Inft.  r88. 

5.  And  tbofe  vAicb  have  hreken  the  king'i  prt/bn]   Here  Prifoa  breakert. 
are  two  oiiences ;  firft,  his  breaking  of  the  prifon,  for  it 

is  prcfumed  that  he  who  is  innocent  will  never  break  pri- 
fon: and  fecondly,  his  flying,  becaufe  he  confeffeth  the 
ii&  who  flies  from  judgment.     2  Infi.  l88» 

6.  Thieves  epenfy  defamed  and  known]  Who,  as  it  feems^  Thieires  openly 
ought  not  to  be  bailed  for  any  frcfh  felony,  whereof  there  *«^*««** 

is  probable  evidence  againil  them.  But  this  fecms  in  a 
great  meafure  to  be  left  at  the  difcretion  of  tbe  perfon 
who  has  power  to  bail  them,  who  on  confideration  of  the 
circumflances  of  the  whole  matter,  and  the  probabilities 
on  both  fide«,  if  he  finds  it  reafonable  flrongly  to  prefume 
them  to  be  guilty,  ought  not  to  bail  but  commit  them* 
a  Haw.  99.. 

7*  Stub  as  be  appealed  by  prcvcrs  fi  iang  as  tbe  prevors  be  Perfoni  »rpealcd 
living  (if  ibif  be  n^t  $/  good  name)  ]  The  appeal  of  the  ^y  W«*«»* 
approver  is  forcible  againft  the  appellee,  becaufe  the  ap- 
prover confef&th  himfelf  guilty  of  the  fame  felony,  and 
therefore  it  fervech  in  nature  of  an  indidment  againft 
the  appellee,  fo  long  as  the  approver  liveth,  unlcfs  the  ap- 
pellee be  of  good  fam^     2  Injf.  188. 

8.  And  fmb  as  be  taken  for  heujeburning  folonirjly  done]  Hoofeburoen. 
This  was  felony  by  the  com«tion  )aw.     Id. 

9.  Or  for  falje  money}   This  was  treafon  by  the  com-  Coinen* 
mon  law.    Id. 

10.  Or  for  counterfoiting  tbe  kin^s  feal]  This  was  alfo  ro.»rt?rfeittn« 
treafon  by  the  common  law*     /^.  *^»  <^'<'«''  'e«i. 

11.  Or 


If.  Or  ptrfim  exc^nmumUaU  isiin  ^  the  rifiOfi  9/ At 
iijbof}  Tbac  is^  be  tbit  it  certified  into  the  chaacery  bj 
the  bi(hop  to  be  excommunicaMt  abd  after  is  uken  hj 
force  of  the  king's  writ  of  ixcommmumt^  €iipimd$^  is  aot 
bailable :  For  in  aocieat  times  meo  m^e  eacoomioiiicatcd 
but  foe  herefits»  or  other  heioous  caufes  of  ecckfiafticai 
€ogtiixaoce»  and  not  for  fmaU  or  petty  cauTei  1  and  there- 
fore in  thofe  cafes  the  party  was  not  bailable  by  the  (hcrifl^ 
«f  gaoler  without  the  king's  writ :  but  if  the  party  oflSered 
Sufficient  caution  di  pmrauk  maniaits  ectUfim  in  firmMJwnSf 
then  (hould  the  party  have  the  king's  writ  to  tbe.bilhop 
10  accept  his  caution,  and  to  cauie  him  to  be  delivered : 
And  if  the  bifhop  will  not  fend  to  the  iberiflF  to  delivec 
bim»  then  Ihall  he  haye  a  writ  out  of  the  chancery  to  the 
«  fberifffoishis  delitery :    Or  if  he  be  cxcommttnicaied  for 
m  temporal  caufe,  or  for  a  mattar  whereof  the  ecclcfiafficd 
court  hath  no  cognizance,  he  (hall  be  delivered  by  the 
king's  writ  without  any  fatisfa&ion.     %  Infi.  189. 

ia«  For  manififi  fffifUis}  Which  feems  to  be  under* 
flood  of  inferior  crimes  of  an  enormous  nature  under  the 
degree  of  felony  |  as  dangerous  riots,  exorbitant  refcoufes^ 
inifprifion  of  treafon,  priemunire,  and  fuch  like  heinoas 
offences*  Yet  it  feems  to  be  in  a  great  meafuie  left  to 
difcretion,  to  judgs  in  what  caies  their  crime  is  fo  flagrant 
and  enormous,  that  they  ought  not  to  have  the  benefit  of 
it.  2  Hmv.  99* 
TMbai*  1 3*  Or  for  tnafin  ttmbing  the  iing  Umftlf]  By  the  com- 

mon law,  a  man  accufed  or  iadided  of  high  treafeni  or 
•  of  any  feiony  whatfoever,  was  bailable  upon  good  faretys 
until  be  #ere  convided;  for  at  common  law*  the  gaol 
was  bis  pledge  or  furety»  that  could  find  aM^«  a  Infi* 
189. 

Sball  ti  m  n$  wi/$  ripUviMk  hf  tht  eomwum  wriif  mt 
uitkut  writ}  That  is,  the  ueriff  flitU  not  rqrievy  them 
by  the  common  writ  tU  Umm  r^gumd$;  nor  without 
writ,  that  ist  ex  officii:  But  all  or.  any  of  thefo  nay  be 
bailed  in  the  king's  bench.  M 
Mfeu  bttltUc.      Next  the  aa  fetteth  down  feven  kinds  of  offimden  that 

.  may  be  bailed : 
lafceof  by  in*  I*  Sucb  ot  it  itiMOtd  rf  hfttuf  iy  inqmfts  tttJtut  irftrt 

«iiea  ukea.  ^finriffs  §r  baiiijfs'}  That  ia  before  flierifia  in  their  toro9» 
or^lords  in  their  lects,  or  thoTe  that  have  irftmgthirf  and 
outfungtbitfi  that  is,  who  have  the  privilege  lo  judge 
thieves  uken  within  their  fee,  or  thieves  dwelling  witb* 
in  their  manor  and  taken  for  felony  #trl  of  their  .fee* 
Yet  this  ia  expounded  that  they  be  of  good  fMie«  1 1^* 
190. 

S  a-^ 
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i.  Or  9/  light  fufpuion]   But  if  the  [ircfiimptlon  be  Sorpidoa. 
ftrong,  or  the  defamation  grcat^   the  juftices  may  ^efufe 
to  bail  them.     HaU*s  PL  102*     And  this  is  expounded 
alfo  that  they  be  of  good  fame.     Id. 

3*  Or  fgr  petit  larcifiy  that  arfi9untitb  n»t  abovi  ibt  valta  Petit  hnuif^ 
«/"  12  d.  iftbiy  wert  nit  gffiity  of  fimt  otbtr  larceny  afQrttime[ 
This  ad  diyideth  larceny  into  two  kinds  \  grand  larceny, 
when  the  thine  ftolen  is  above  the  value  of  iid.  and 
petit  larceny  when  it  is  of  the  value  of  xzd.  or  under» 

Zinfl.  189. 

And.  it  feems  to  be  agreed,  that  there  is  no  neceflity 
that  fuch  pcrfons  be  of  good  fame ;  yet  upon  the  conftruc* 
tion  of  the  whole  ftatute,  if  fuch  perfons  be  taken  with 
the  manner,  or  confefs  the  fa£t,  or  their  crime  be'other* 
wife  open  atid  manifeft,  it  feems  that  they  ou^ht  not  to  be 
bailed ;  but  if  there  be  any  colour  of  probability  for  their 
innocence,  it  feems  n>o(l  agreeable  to  the  intention  of  the 
fiatute  to  bail  them.     2  Hav).  loi. 

4*  Or  pnilty  of  receipt  (f  ftUnxl   Thefc  are  acceflariei  R^ctitbg 
after  the  faft.     i  H.  H.  100.  ^«'«"'  ' 

5.  Or  4/  cemmpnJmtnt  or  force  or  of  aid  in  foUnf  dim']  Aiding  fcl«ni» 
Tbefe  are  accefl'aries  before  the  faA.     2  H*  H.  lOO. 

But  acceilaries  to  felonies  are  not  to  be  bailed,  unlefs 
they  be  of  good  reputation:  And  it  feems  at  this  day'to 
be  fettled^  that  where  there  are  flroog  prefumptions  of 
guile,  fucb  accei&ries  are  not  bailable  by  this  ftatute. 
zHmv.  102. 

6.  Or  guilty  of  fnm  other  trefpofs  for  which  one  ought  n$$  Tfcfpaffct. 
to  lofe  Kfe  wr  member']   But  it  feems  reafonable  tg  qualify 

the  generality  of  this  expreffion,  with  this  limitation,  that 
fiich  accufation  ought  to  be  either  on  a  light  fufpicion,  of 
fife  that  xMt  offi^nce  be  inconfidetable,  or  that  it  be  not 
excluded  frona  bail  by  (bine  fpecial  ad  of  parliament. 
2  Haw.  99*     2H.  H.1 35. 

7*  Jad  a  man  appealed  by  a  provor  afterUbe  death  ef  the  Perfoni  tppctled 
pner  if  be  be  no  commm  thief  nor  defamed]  And  by  parity  by  •  p«>»«»  *ft« 
of  reafoD,  he  may  be  bailed,  if  the  approver  waive  his  ap-  **"  ' 
peal,  or  be  vanquiflied.     %  Haw,  98. 

Be  lei  out  by  fi^ieut  furety]  If  i^  jufiice  take  infuffident  Taklnc  \tU(^ 
furetf,  and  the  party  appear  not,  he  is  finable  by  the  judge  ficia^b>^^* 
qi  affize.     //.  p.  97.    But  if  the  prifoaer  appear  there- 
upon, the  jnflice  is  fate.    2  Ham.  89. 

And  if  a  perf9n  who  has  power  to'  take  bail,  be  fy  fat 
impofed  upon,  as  to  fuiFer  a  prifoaer  to  be  bailed  by  infuf- 
ficic^t  perfons,  it  is  faid  that  cither  he,  fit  any  other  per- 
Ibn  who  hath  power  to  bail  bim,  may  itqaire  the  party  to 

H^ii.  i.  N  iind 


find  better  furetieSf  and  to  enter  into  a  ttw  reCpfhiz^ncd 
with  theni,  sfnd  may  connmit  him  on  his  refufa],  for  chat 
infufficient  fureties  are  no  fureties.     /</• 

And  the  perfon  who  i»  to  take  the  baiU  may  exarnjn^ 
.    them  on  thcli*  oaths  coftcerning  their  (Efficiency.      IJm 

•  It. is  to  be  obferved,  th^t  the  abof^  ftatute  extenfds  o*nIf 
to  bail  in  critninal  ofFences,  and  therefore  gives  iifo  p!ower 
at  all  to  juftices  of  the  peace  to  bait  ariy  f^tfons  an  prQ« 
cefs  in  civil  anions,  or  for  comemptt^-to  fupcrtoir  courts^ 
.2  Haw.  io6. 

There  are  furthermore  many  ftatutes,  Dlrhich  probibi€ 
i>ail.and  mainprife  in  very  many  cafts,  and  allow  the  tkose 
in  many  otherst  which  are  intrrljperfed  among  the  federal 
iitlcs  vfV^th  treat  of  thofe  matters. 

.And  where  a  ftatute  ordaineth» . that  tn  offender . Jball 
:be  impriforted  at  the  king's  will  or  pleafure,  there  the  pij-* 
ibner  cannot  be  bailed,  till  be  bath  redceoied  hi^Jiberty 
by  fuch  fine  or  ranfom  as  (hall  be  afTeiTcd  by  the  Un^'a 
juflices  in  his  courts.     Dalu  c.  167. 

And  thofe  who  on  their  examination  own  themfelvcsi 
.guilty  of  a  felony  alledged  againft  tbem»  and  ai%  charged 
in  their  m///iWi  with  the  felony  fo  confefied*  feoca,  to 
be  excluded  from  bail ;  for  ball  is  only  pr<^r  Wherci  it 
ftands  indiflFerent  whether  the  party  be  guilty  oi^  innoCdHs 
a  Haw,  97. 

Altho*  a  peribn  be  committed  to  bp  detiitied  ^ithoiit 
bail  or  mainprife,  yet  if  the  oiFcnce  be  by  law  bailable,  lie 
that  hath  power  of  bailing  may  bail  him«    a  H.  //.  1 35, 

y.  ff^bo  may  tail^  and  the  manner  jf'il.] 

By  the  common  hw,  the  (heriff  and  every  conJflable, 
being  confervators  of  the  peace,  might  have  bailed  one 
fufp^od  of  felony;  but  this  authority. i^  transferred. fropi 
them  to  the  jufticcs  of- the  peace  by  fevcnl  ilat'utc*, 

a^twoibflicet*  And  it  feems  to  be  a  good  general  rule,  that  fofar  as 
any  perfons  are  judges  of  any  crime,  fo  far  they  luiye 
r  power  of  bailing,  a  perfon  indided  before  thei^  of  fuch 
*aime:  And  vpon  this  ground  it  feems  clear  that  ^nf 
.  twojuftices  (i^-)  may  of  common  righf  bail  perfons  in* 
IdiAed  at  the  feflions,  fop  that- any  .twa  fuch  juftices  may 

B>9nejuftkc<  bear  aikd  determine  jl^e  indictment.  ,  Alfo  it' hath  been 
'holden,  that  any  one  juftice  hath  the  like  powcKi'aod 
^bit  feems.  ta.  b(  implied  ^y  the  ftatute  o(  j  ^«  3^  /.  j. 
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Which  giving  one  juRice  power  of  bailing  perfons  arrcfted 
for  felony,  in  'ike  farm  as  if  fuch  perfon  bad  ban  indited  at 
the  fjjioni^  clearlv  Tuppolcs,  thar  if  fucli  perfons  had  \xtn 
ihdided  at-  the  feffions,  they  mrght  have  been  bailed  by 
toy  one  ju  ft  ice.  And  if  any  one  juftice  had  fuch  power, 
before  the  ftatute  fpecially  relating  to  the  po\Vcr  of  juftices 
in  granting  bail^  il  feem^  that  he  hath  fllll  the  fame  power 
1(1  relation  to  perrons  {o  indided  of  :iny  bailable  crime 
tinder  the  decree  oi  febyty^  becaufc  the  faid  ftatutes  feem 
not  to  refirain  him  in  any  fuch  cafe,  under  the  degree  of 
felony,  from  any  power  which  he  lawfully  mfghc  cliiixa 
before.     1  Haw.  roj.      '         * 

But  itfeehns  difficult  to  maintain  the  power  of  one  juftice 
to  bail  u  perfon, '  for  dhy  crime  bfore  indidment,  unlefi 
by  fome  ftature  it  be  limited  to  the  conufance  of  one 
juflice,  or  untefi  it  be  an  ofFence  diredly  tending  to  the 
breach  of  the  peace,  the  bailing  of  perfons  for  which  feems 
properly  to  come  under  their  conufance  a9  confervators  of, 
the  peace.     2  Haw.  105.  . 

And  Mr»  Dahon  faiys,  if  it  is  not  in  cafe  of  felony »  it 
feemeth  that  any  one  juftice  alone  may  bail  a  prifoner,  ex- 
cept where  it  is  otherwife  ordered  in  particular  inftances  by 
foaie  rpecial  (latute.     Dali.  c.  ii. 

Aild  it  Teems  to'  be  agreed,  that  any  one  juftice  might 
tlways  in  his  difcfetion  either  ball  or  bnprifon  one  wbo 
has  given  another  a  dangerous  wound,  according  as  it 
(hall  appear  from  the  whole  ctrcumftancts  that  the  party 
is  moft  likely  to  live  or  die ;  for  that  wtty  fuch  juftice 
being  a  principal  confervitor  of  the  peace^  the  offence  at 
prefent  being  only  an  enormous  breach  thereof,  and  no 
fdony,.  feems  properly  to  come  under,  his  conufance. 
a  Haw.  103. 

But  by  I  Gf  2  P.  W  Af.  f .  1 3.     If  a  perfon  bi  arrepdfor  fJ;'^/„*"*^** 
manflau^hter  or  felony,  or  fufpicion  thereof,   being  bail-  (Uu^hter', 
aby  bfJatVy  be  Jhafl  not  be  let  to  bail  or  mainprife  by  any  juf*  or  felony,  by 
fw,  but  in  open  fejjions^  except  it  bo  by  two  jujiices  at  the  ^"^  ]«*»««». 
ieoft  ( c  Q^  j,  and  tbi  fame  to  bi  prefent  together  at  the  time  of  ' 
V)e  laid  bailment :  fFhich  bail  they  Jball  certify  in  writing 
fyhjcriteJ  or figned  with  their  own  bands^  at  the  next  general 
imldiUviry  tQ  It  hoidin  within  the  county  when  the  perfon 
Jh§H  he  arrejled  ^rfufpeiled. 

And  the  fa^d  jujHui^  or  one  of  them ^  being  of  the  quorum^ 
uhin  any  fuch  prifimr  it  hr ought  before  tbem^  for  any  man^ 
Jku^htif  orffleny  lefere  arty  hadmeht^  Jball  take  the  examima* 
ii&MofthtJaidpriJomr^  and  information  of  them  that  bring 
^m^  of  the  fail  dn^mrmmjiam-et  therecf^  and  tbefomef  or  at 
N  %  mutk 
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mu(b  thtreof  at  fiall  it  mattrial  to  prw9  (fm  ftUnj^  fiaU  put 
in  writing  h/ifi  tbeyffiake  the  bailment :  fFbicb  i^tamtnatiw^ 
tc^etber  uitto  thg  bailment,  the  /aid  juftius  /hall  certify  at  the 
next  general  gaol  delivery  to  be  bolden  Vfitbin  the  limits  of  'their 
iaatmiffiffn, 
^  jfffd  the  fatd  juftices /ball  have  power  to  bind  allfuch  by  re* 

eogn'zcnce  as  do  declare  any  thing  material  to  prove  the  offence^ 
to  appear  at  the  next  general  gaol  delivery  to  give  evidence 
ajgainjl  the  party  on  hie  tried:  And^U  certify  the/ame  in  like 
teumaer. 

\  And  any  jujiice  offending  contrary  to  this  aifj  /hall  on  ebtt 
proof  by  ekamination^  be  ftned  by  the  judges  of  affize^ 
.  ^t  in  Loodoni  MUdlerex,  and  in  otoir  titles  and  towns 
corporate^  jo^Uces  may  kt  ptijinirs  to  bael^  as  they  might  before 
this  ail ;  but  whets  they  do  bail,  they  are  to  iak^'and urfify  the 
bail  fsnd  examination  as  is  here  xlireifed.  ^  ;  . , 

VL  Re^tdring  excejive  hail^  . 

V  By  th^  declaration  of  rights  i  ff^.fejl%.  Cm  S*  ^ceffifc 

kail  ought  not  to  be  required.  .     .      •  •'       •    ' 

VII:  Denying  bail  where  it  e^tfgbt  to  Be  granted. 

.  To  refof^  bail  wberc  tbe  party  oug^t  to  be  bail^  (the 
party  offering  the  (%me)  is  a  .ontf Jpmei^npr  punifliab(e  .not 
only  by  tbe  iuit  of  the  party »  but  alfo  by  ind.idineiK« 
a  tiaw.  90.    //.  P*97* 

VUL  Granting  bail  where  it  otigbi  to  le  denied. 

Admitting  bail  where  it  ought  not,  is  punrfliable  by  the 
judges  of  a(nze  by  fine ;  or  punilhable  as  a  negligent  elbispe 
,  at  common  law,  *  //,  P.  97. 

If  the  keeper  oF  a  prifon  bail  any  not  bailable;  he  flsall 
)6fe  hi)  fee  and  office ;  if  another  officer,  he  fh^ll  baye 
three  years  imprifonment,.  and  make  fine  at  tt)[e  king's 
pleafurc.    3  Ed,  i,  c.  1$,  '" 

M.  liG.  2,  R.  and  Irilliam  Clarbe^  efqufre.  He  as  w 
juflice  of  Surry  committed  a  tnan  on  fufpidon  of  fieilihg 
a  mare,  and  hound  over  the  owner  to  profecute.  After^ 
.  wards  upon  examining  two  bther'  perfons  he  admitted  the 
party  to  baih  The  proiiccutor  appeared  «t  the  affizes,  aind 
found  a  faill^  but  the  party  accused  did  not  appear.  And 
t'he  court  granted  an  inf<>rmation  againft  the  jtiftice,  de- 
claring they  (hauJd  not  have  bailed  tht  man  theipfelvei* 
Str.  izib.  .      » 

IX.  Of 


IX.  Of  bail  by  writ  of  habeas  corpus* 

If  bail  cannot  otherwire  be  obtained,  the  law  hath  pro- 
vidd  a  remedy  in  moft  cafes  by  the  habioi  £orfus  ad  3X 
C  t.  o  2.    The  fubftance  of  which  it  briefly  thus : 

If  tbi  commitment  is  fir  treafin  or  ftkny  plainly  and  fptci'- 
Mj  exprefftd  in  the  warrant  0/ commitment  %  aifo  if  any  per^ 
fin  is  committed  and  charged  as  acctjfary  htfore  tiie  faSl  to 
any  petty  treafok  9r  felony y  or  upon  fufpicion  thereof^  or  uitfj 
fnffiaon  of  petty  tritffon  or  fckny^  vJiicb  petty  ireafon  or  felony 
Jball  bi  plainly  andfpecially  expreffed  in  the  ivarrcnt  of  €om'^ 
mitment :  in  fuch  cafes  the  perfon  Jball  not  be  bailed  on  a  writ 
^habeas  corpus;  otberwife  be  may[be  bailed.  , 

Jllfo  if  a  pirf$m  is  cemmitttd  for  treafon  n  felony  fpedally 
txprefftd^yet  if  bo  fhall  in  open  court  the  firjl-week  of  the 
ttrm^  orfirft  day  of  offixiy  petition  to  be  tried ^  and  Jball  iw/ 
ie  indiffed  fome  time  in  the  next  term  or  ajfize  afier  the  ccnh 
mitment  J  he  fhaU  upon  motisn  the  lafi  day  of  the  term  or  af/ixi^ 
bi  baibd,  unkfs  it  fhall  dppoar  so  the  judge  iipon  oath  that  the 
king^s  witnej/es  could  not  be  pr'odteced  within  that  time^  and 
tbm  if  he  is  not  tried  in  thefkond  term  or  ajjize^  he  fhall  be 
dif charged:,- 

Previous  to  the  aforefaid  bailment  <^  the  frifoner^  or  fome  pef» 
fin  on' his  behalf,  Jball  demand  of  the  officer  or  keeper^  a  true 
copy  of  the  warrant  of  commitment^  which  hejhall  deliver  In 
fix  bourSf  on  pain  of  100 1,  to  the  party  grieved  for  the  frjl 
offence^  and  200l.  and  forfeiture  of  his  office  for  she  fecona. 

Then  application  is  to  be  made  in  writings  by  the  prijoner 
or  any  perfon  for  him^  attefied  and  fubfcribed  by  two  ivitncjfes 
who  were  prefent  at  the  delivery  thereof  to  the  court  of  ihan^ 
cery^  'bing*s  bench,  common  pleas ^  or  exchequer,  or  if  out  of  term 
timoj  to  the  lord  chancellor  or  one  of  the  judges ;  and  a  copy  of 
the  wenrremt  of  commitment  fhall  be  produced  before  them,  or 
oath  madk  that  fuch  copy  was  denied. 

But  if  any  perfon  hath  wilful^  negle^ed  by  the  fpace  of  two 
terms  to  apply  for  his  eoslargemenS,  he  Jball  not  have  a  habeas 
tOTpus  granted  in  the  fPaeation, 

Ties  beieog  done^  the  lard  chaficelhr\  or  judges  refpe^ive^y, 
fiall  award  an  habeas  corpus  under  the  feal  bf  the  court,  on 
pom  of  500  L  io  be  marked  m  this  manner.  Per  (Uruiuni 
iriceftmo  ptimo  Carol!  fcfcuiidi  regis,  and  figned  by  the  ptr^ 
fm  that  awards  the  fame  ;  and  Jball  be  dire^ed  So  the  officer  er 
i^eepgr,  rtiurnabh  immtdbte* 

And  the  charges  4f  brmghg  the  prifoner  fhall  be  afiertai'ned' 
bfibo  judge  or  court  that  awtirded  the  writ ^  and  indorjed  there* 
eff,  not  exceeding  1 2  d.  a  mile*     ^  .       . 

^     •  N  3  then 
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Then  ihi  writ  {hall  le  ferved  an  the  kpeper^  or  left  ot  iU 
gaol  with  any  tf  ihi  mndtr  effiafs  ;  and  thi  cbargm  fo  wdtrf. 
4d,  Jball  be  paid  «r.  tgndred  to  bim^  and  the  prifomr  /bail  pu 
b$nd  to  pay  the  charges  of  carrying  him  bad  if  he  Jball  hf  n^ 
mandid^  and  that  he  wiii  not  mate  any  efcapt  by  the  way. 

This  done  the  tffieer  Jhall  within  three  days  after  fervid  {'if 
it  is  within  twenty  miles)  return  the  writs  and  hifg  the  booj^ 
Cndjhall  then  likewife  certify  thi  true  cauje  of  the  imprifeo- 
ment  \  if  above  twonty  miles  and  lefs  than  an  hundred^  that 
within  ten  days^  ifab^Vi  an  bund'id^  tbtn  wttbsH  twtnt] 
days ;  on  like  pain  as  btfore. 

But  after  the  ajjizei  are  proclaimed  for  the  county  where  thi 
frifoner  is  detaimd^  hi  Jball  not  be  removed, 

Tbe/t  if  it  fiall  appear  tf  the  /aid  lord  chancellor  or  judgit^ 
that  thi  prifomr  is  detaimd  on  a  Ugal  procefs^  ordir  qr  war" 
rant^  out  of  fomi  <ourt  that  hath  jurifdi^ion  rf  criminal  wa^' 
terSf  or  by  warratU  of  a  judge  or  fuflice  of  the  peace  for  mat" 
teri^  for  which  by  law  hi  is  n;t  bai-ablt  >  infucb  cafe  the  pri^ 
finer  Jball  not  be  difcharged* 

If  be  Jball  bi  dijcbarged^  be  Jha II  thereupon  enter  into  recog* 
nitance  to  appear  on  his  trial ;  and  the  writ^  and  return  then' 
•/,  and  recognizance  Jball  be  ctrtifi^d  into  tbc  court  where  sbt 
trial  mtifi  be» 

But  perjons  charged  in  dehty  or  other  a^ion^  or  with  pro' 
cefi  in  any  civil  caufe^  after  their  difcbarge  for  a  criminal 
offence^  Jhall  be  kept  in  cufiody  for  fuch  other  juit. 

And  perfons  fo  fit  at  large ^  Jbalt  mot  bo  recommitted /or  the 
fnmiijftncis  unlefs  by  order  of  court '^  on  pain  of  500  h  is 
she  party  grieved. 

Two  things  I  (ball  obferve  upon  this  ftatUte: 

i.  That  altfao'  the  conftablc  by  his  own  'Suih/^rityy 
without  any  warrant  of  commiciPent,  nmy  ciirf  offco- 
ders  to  gaol,  and  this  was  the  method  of  fecuring  pri- 
foncrs  before  there  were  any  {uflices  of  the  peace; 
yet  fince  the  inflitution  of  the  office  of  juflicei  of  the 
peace,  it  is  better  that  they  be  canted  before  ot  jufiicc«  to 
^befent  by  him  togaql  by  warrant  of  commitmcut «  other- 
wife  they  have  a  tight  to  be  baiM  upon  this  a^  «vibaCever 
the  offence  may  b^  .      . 

2w  Thai  the  w-rrant  of  commitment  oHgbi  to  iiu  forth 
the  caufe  fpeciaily  ;  that  it  to  fay,  ao$  6nc  ifi(aian»  or  fr- 
Ipny.in  genera^  but  <^e^(on  for  cofmtorjoitingjhi  kite's 
ioin^  or  Mmy  for  Jlealing  thi  goods, iffcjyth  tt  am  tp  Juiba 
/  w/tt/f  and  the  like;  that  io. the «.^owrMiiay  judge  there- 
upon, wiieiher  or.  no  the  offence  is  itich^  for  wbKb  H  pii- 
ibner  ought  to  be  admitted  to  baiL 

X.  JUkstow 
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X.  Acknowledging  bail  in  ^nptber  matfs  jtme. 

By  the  21  7.  A  a6.  //  any  ptrfin  jhail  dcknmUdgi^  #r 
fr9c«rt  U  hi  aikniwUigedf  a9iy  tail  in  ibi  name  of  any  eibir 
n$t  frivy  U  thi  Jam  5  bt  pall  bi  guilty  ff  felony  ifntbout  bi^ 
ntfiiofcUrgy. 

In  tbi  nami  of  any  other]  T.  6  G.  Two  people  put  in 
bail  in  feignea  iiaiBcs,  and  becaufe  there  were  no  fucb 
pcrfons,  they  coold  not  be  profccuted  for  perfonating  bail' 
on  thisftatttte.  So  the  court  ordered  them  and  the  at* 
torocy  to  be  Tet  in  the  pillory,  which  waa  done  actording* 
Jy.    S/r.  384. 

Bail  taken  before  a  judge  is  ooC  within  this  ft^tirtf,  till 
it  be  filed  of  record.  1  H.  H,  696.  But  it  is  within  the 
follovring  ftatuie  of  4  ^.  f.  4.  by  which  it  is  enaded^ 
thil  anj  who  fiall  perjonate  anrher  before  tbofe  foho  have  au* 
thitity  to  take  bail^  ja  as  to  make  tint  liable  to  the  payment  tf 
iiny/um  of  money  in  thaf  Juit  or  a£lion^  Jhatl  be  guilty  pf  fir 
Uny  (but  within  clergy.) , 

Forip  of  bail. 

Wefttnorl^.   T>E  it  remembndy  that  an  the  i— —  dfiiy 
X^  <t^,,  in  the  -— -  year  of  the  reign 

jf  A.  O.  of'  ■  yeoman^  A.  13.  of  ^^--^  yeoman^ 

and  D.  B.  of''  yeoman^  came  before  us  John  Mooic, 

tfifuiret  and  Richard  Burn,  do^or  of  laws^  two  of  bis  ma- 
jijifs  jujiices  of  the  peace  in  and  for  the  /aid  county ^  pna 
whereof  is  of  the  qunrnm^  and  feverally  acbnawlodged.  them-- 
(fives  to  6Wi  to  our /aid  lord  the  king,  that  is  to  fay^  the  fold 
^.  O.  tp  I.  ^nd  the  faid  A*  B-  and  B.  B.  10 1,  each^  to 
ke  refped'tvely  Uvied  rf  their  lands  and  tenements,  goods  and 
tlattels,  if  the  faid  A.  O  Jhall  make  default  in  the  perffm" 
fnteofthe  condition  indorfed^  j^Of  undtrwriftm.'^ 
John  Moore^ 
^  Richaird  Qurn. 

^icondiiien  of  the  recagnizanci  is  fucb.  that  if  the  mthim 
f  4^f  J  hufid  A.  C).  Jhjll  perfonalfy  appear  before  the  ju/jiees 
ffiurfmireign  lord  ih<  king  ajfsgned  to  keep  the  peace  vnthin 
thi  hnd  tmntj^  ^nd  iikt'ivtfe  to  bear  and  dettrmine  divers  fo'^ 
isniftt  tnjpajfeu  ^^^  ^^^^^  mifdeweanors  in  the  faid  county 
immmid^  at  the  next  general  fuarter  fej/icns  of  the  peace  [or, 
kfi^i  his  majiftfi  jupua  of  gaol  delrvery  at  the  next  general 
iml  diiivery  ]  f?  it  holdtn  in  and  for  the  faid  county,  then  itnd 
ikn  r>  afffJOff  t^  Qur  Jaid  fovereign  krd  tbi  kie^^  fi^  »*^ 
N  4  concernini^ 


m  Bail. 

cdnamhg  the  felonious  taking  and  pealing  0/  ■■■  tbipropirty 
»f  A,.IA.  $f  ■  ye$mdii^  with  the  fufpicien  wberetf  iht 

/aid  Pl  O.Jhndi  charged  be  fere  ut  tbefaid-juftiefs%  and  ta  do 
and  receive  what  JhaU  hy  the  cturf  be  then  and  there  enjnmgd 
Um^  and  fi>aU  not  depart  the  court  witheut  licence^  then  iba 
abeve  [within]  written  recognizance  Jball  be  void, 

Or»  if  the  party  is  in  prifon,  and  (o  abfent,  Lord 
HaU  fays,  this  is  che  true  foroi  from  Lamhard. 

WeftmorUnd,    n  E  it  remembredy  that  en  the  ^  Jay 

X>  ^  «_  in  the  —..  jfgar  of  tbt  reign 
of — r~  *{/2rr^  us  John  Moore,  ifquire^  and  Richard  Burn^ 
d»£lor  of  lawsy  two  ofjhe  jufiices  of  our  faid  ierd  the  king^ 
ajfigned  to  keep  the  peace  within  the  faid  county  y  and  one  of  us 
aftke  qutram^  at  Grimeftill  in  the/aid  county^  did  come  A.  B< 
0nd  B*B,  of  ^ —  in  the  /aid  county^  yeomen^  and  took  in 
bail  until  the  next  gaol  delivery  to.  bt  holden  in  the  faid  county^ 
one  A.  O.  of     ■  labourer y  taken  and  detained  in  pri/on 

for  fufpicion  of  a  certain  felony  in  fi  eating the  property 

of^  and  took  upon  tbemfelviS  each  0/  the  /aid  h.  B» 

efiid  B.  B.  uneier  the  penalty  of  20 1,  of  good  and  lawful  ma* 
ney  if  Great  Britain,  of  the  goods  and  chattels^  lands  and 
femmentSy  of  them  and  each  of  them^  to  the  ufi  of  our  faid 
lord  the  kingy  his  heirs  and  fsuce/fori^  to  be  Uviidy  if  tbefaid 
A*  O^/fail  not  per/inalfy  appear  at  the /aid  next  gaol  delivery^ 
be/ere  theju/Hcet  0/  our  /aid  lord  the  king^  afigned  to  eUiv^ 
^he/aid  gaoly  to /land  to  right  concerning  the  fchny  aferefaid^ 
aoearjiug  to  the  law  and  cujlom  ef  England.  Given  ^emdgr 
aur  /eahy  &c. 

But  the  ftal  need  not  be,  for  ihey  arc  judgiis  of  rtiord  \ 
or^ly  it  msiy  be  barely /ubfcribed  bv  theiii :  or  thus, 
TCaktn  arid  hcknowUdged  the  day  and  *  * 

year  abovewriiteUy  bfore  us  the 
above/aid 

John  Moore,  .       • 

^  KU  Burn* 

And  hereupon  a  warrant  iflbes  for  his  deliverance^ 
thus:     ' 

Weftoorland.  tOHN  Moore,  ^iroy  and  SLichard 
J  hskSXky.dMoreflawSytwoftbejssfiicet 
^f^^^^^^ndon^ofys  rfjke-qtierumy  Totbe  keeper  rfbis  majefl^s 
g$ol  at  — f  ijs  thipfii  eounty  greeting."  Ffr^/mucb  as  A.,.Q. 
§f*  ■         labourer^  bath  before,  us  found  fufficiehi  /uretses  ta 

appear 
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0fpMr  hfiri  ihf  juJUcif  rf  gS9l  dilivery  at  the  next  ginerai 
gail  deliver  J  t§  be  bolden  in  the  /aid  county  ^  U  answer  ufuch 
things  «i  fiall  be  then  en  the  behalf  of  our  faid  fivereign  lard  ' 

(hjtQed  againft  bim^  and  namely^  to  the  feionions  taking  of 
— ^  (for  the  fufpidon  whereof  he  was  taken^  and  commit* 
led  19  your  faid  gaol)  :  IVe  command  you  on  the  behalf  of  our 
faid  fever eign  lord^  that  if  the  faid  A.  O.  do  remain,  in  your 
jaid  gaol  for  thejaidcaufe^  and  far  none  other  ^  then  you  for^ 
btnr  to  detain  him  any  longer^  but  that  you  deliver  him  thence^ 
and  fuffer  him  to  go  at  large^  and  that  upon  the  pain  that  will 
thereon  enfue.  Given  under  our  feals  at  Orton  in  the  faid 
county^  the  >      elay  of'  in  the  year  — — . 

L  Hale  fays,  ihe  advantage  of  this  latter  kind  of  bail 
is  this,  that  it  is  not  only  a  recognisance  in  a  fucn  certain, 
but  alfo  a  real  bail,  and  they  are  his  keepers,  and  may  be 
ponifhed  by  fine  beyond  the  fum  mentioned  in  the  recog- 
aizance.  If  there  be  caufe ;  and  may  refeize  him  if  ibejr 
<)oubt  bis  efcape,  and  have  him  committed,  and  fo  be 
diTcbarged  of  the  recognisance. 


"CVERY  perverPeand  malicious  perfon,  cutting  down  Pow4ifc«. 

^  and  breaking  up  of  any  part  of  the  dike  called  New 

Powdiie  in  Mearjhland  in  the  county  of  N'^rfolk^  and  the 

broken  dike  called  Old  field  dike  by  Marfhland  in  the  ifle 

of  Ebf^  or  any  other  bank  being  parcel  of  the  rind  and  up-  ^ 

permoft  part  of  the  £iid  county  oi  Mar/hland^  made  for  the 

defence  and  falvation  of  the  faid  coMOty  o(  Marjhland^  (hall 

be  adjudged  felony.     And  the  feifiuns  may  determine  the 

fame*    aa  //•  8.  r.  1 1. 

By  the  6  G.  2.  e.  37.     If  any  perfon  (hall  unlawfully  ^^^  "'^ 
and  malicioufly  break  down  or  cut  down  the  bank  of  any  ^ 
river  or  any  fea  bank,  whereby  any  lands  {hall  be  oTer- 
flowed  or  damagad }  he  ihall  be  guilty  of  felony  without 
benefit  of  clergy*   f  5. 

And  mooeover,  by  the  ftatute  of  lo  G.  2.  e.  32.  Iff^^Jj^^^- 
any  perfon  flbaU  unlawfully  cut  ofF,  dtaw  up,  or  remove  "'    ^** 
and  carry  away  any  piles,  chalk  or  other  materials,  driven 
into  the  ground,  and  ufed  for  the  fecuring  any  mar(h  or 
fea  walla,  or  banks,  hi  order  to  prevent,  the  lands  lying 
within  the  fame  from  being  overflowed  and  damaged; 'on 

complaint 


1 8^  3mM  De0roping« 

/cemplalnt  or  information  thereof  made  upon  oa;h  to-  My 
jufiice  refidin^  near  the  place,  fuch  judice  (hall  Tyni-^ 
moii  the  p^fty  complained  of,  or  (ball  ilVue  his  warrant  to 
apprehend  and  bring  fuch  (erlon  before  him,  and  upon 
bis  appf  arancr,  or  n«*gle/a  to  appear,  he  (hall  proceed  to 
examine  the  faft ;  and  upon  due  proof  thereof  made  either 
by  conftflion,  or  oath  of  one  wknefs,  (hall  convift  tb^ 
offender;  who  (hall  thcreuprn  forfeit  20 1.  half  to  the 
informer,  and  half  to  the  mrerfecr  for  the  ufe  of  the  pioor* 
to  be  levied  by  difirefs  and  fale:  for  want  of  fufficient 
diftre^s,  to  be  committed  Co  the  houfe  of  curredion,  to  be 
kepi  10  hard  lat>our  for  fix  ipoii^^i'*    /•  5* 


0etivatioB* 


De^iption  of  a 
^ukruft. 


LORD  Ccii  fayi,  that  tatiqui  in  Frgnch  (igniiies  the 
fame  as  men/a  in  Lstin  ;  and  that  tcute  is  a  fign  or 
mark,  as  we  fay  a  cart  rout  is  the  fign  or  mark  where  the 
cart  hath  gone ;  and  that  metaphorically  a  bankrupt^  or 
banquifQute^  is  t^ken  for  him,  that  hath  wafled  his  cftatc^ 
and  removed  hij» '  banque  fo  ap  tb^re  is. {eft  but  a  mention 
thereof,     4  /«/?.  277. 

But  as  the  firft  bankers  came  to  us  from  Itajy^  it  feenicth 
more  probable  that  they  brought  their  nsme  along  V^itil 
them  I  and  confcquently  ihat  the  word  bankrupt  ox  banque^ 
r«if//comith  from  the  Italian  banc<f  rofto^  the  bench  bcin^ 
h  oien.  The  banktr  bim(elf  was  fo  caiUd  fiotn  the  bench 
or  table  which  he  ufed,  with  his  name  itifcribed,  and 
when  he  failed,  his  bench  was  broken.  Which  word  rfiti9 
is  what  rcmaineth  in  that  country  of  the  Litin  TJMp\ns  ; 
all  which,  both  word  and  metapJmr,  >ve  preferve  ia  our 
)angu.:|e,  when  we  fay  th^t  a  pcrfpn  is  bunkrupt^  or  f h|t 
fijch  a  one  is  broken. 

The  deCcripiion  of  a  bankrupt,  within  tbe  fevcr^t 
flatuies  brought  together  into  one  vtew,  Icemeth  to  be  as 
follows  :  EvMfy  ptrftin  ujing  the  trade  ef  mercbanJize^  by  tviy 
\f  bat  gainings  txcha**gey  bortry^  chtvij^nce^  or  othttwifi^  in 
grof^  or  by  ntaii^  or  Jukin^  his  Oa^e  of  living  iby  buying  and 
fiUno^  or  that  Jhall  Uji  the  trade  or  frofcjfton  of  afcrivenor 
ruivvmg  other  mits  monies  or  efiatii  into  tis  trufi  or  tvjiody^ 
who  Jhaii  ( I )  depart  tbe  realm  5  or  {'i)^bfgin  to  keep  hit  hcMj'e^ 
or  othitwife  to  abjent  himjelf\  or  (3}  take  [aiHuary  \  or  (4) 


yi^r  himfilfvAUingly  to  be  arnfiedfor  any  dtht  §r  other  thing 
not  grown  or  due  for  money  delivered^  wans  fo\d^  or  any  othen 
jufi  or  iawfki  cauft  or  gcod  conjideration  or  furpofei ;  «r  ( 5) 
jhatljnffer  bimfelf  to  he  outlawed ;  cr  (6)  yield  hiwfelff  pri*- 
Jon\  or  {1)  wtltingly  or  fraud'ile':tly  Jhall  procure  bim/etf  /a 
hi  arreftedy  or  his  goods  to  be  attached  or  feque/ired\  «r  (8)  </^- 
partfrom  his  dtuelling  hcufe^  or  (9)  make  any  fraudulent  grant 
or  ionoiyance  of  bis  lands  or  gosdi^  to  the  intent  or  whereby  hit 
creditors  Jhall  and  may.  be  dfeated  or  delayed  for  the  recovery 
of  their  ju/i  debts  \  0^  {10)  Jhall  obtain  cmy  pnteOion^  other 
than  fuch  perfon  as  ft>aU  be  lawfully  ptoielled  hy  privilege  of 
parliamfnt  \  or  {\i)  Jhall  Prefer  to  any  court  any  petition  or 
bill  oguinfi  any  of  bis  creditors^  thereby  endeavouring  to  enforce 
them  to  accept  lejs  than  their  jufi  dtbts^  or  to  procurg  time^  or 
Itnger  da\s  tfpoyment  than  was  given  at  the  time  of  their  ori^ 
ginal  contract ;  or  (a)  being  arrejUd  for  debt^  ftfail  lie  in 
prijon  two  months  \  ^'^  ( 1 3)  being  arrefiedfor  iOo\»  or  mare^ 
ftiallejcope  out  of  prifon^^'^JhaU  be  adjudged  a  bankrupt  \  (and 
in  tbofaid  cafes  of  arreji^  §r  lying  in  priJon^  from  the  time  of 
bis  firflarrefi.)  \  J.  c.  15.  f.  2.  21  J.  C  19.  f,  a.  15. 
10  An.  c.  15.  f.  I, 

Every  perjon'}  An  hijhman^  who  traces  and  hath  con-  Iiiftmcq^ 
traded  debts  in  England^  and  comes  over  here,  may  have 
a  commiffion  iflued  againd  him,  at  the  petition  of  the 
crrditors  here ;  and  the  Iri(h  creditors  alfo  upon  the  com- 
olrffion  may  come  in  and  prove  their  debts.  And  i^ene* 
rally,  if  a  perfon  Ciirries  on  a  trade  in  any  place  belonging 
to  the  crown  of  Great  Britain^  and  comes  into  England  \  a 
commiffion  may  be  taken  out  by  the  creditors  in  England. 
And  there  have  been  feveral  indances,  where  perfoiis  be* 
longing  to  the  plantations  abroad,  and  which  is  their  fole 
place  of  refideoce,  vet  happening  to  be  in  England ;  have 
bad  commiflions  of  bankruptcy  taken  out  agaii^ft  them 
here,     i  Atkins  8a« 

A  clergyman^  if  be  trades,  may  be  a  bankrupt ;  for  though  CUrgymca. 
by  the  21  H>  %•  e»  12.  he  is  prohibited  to  trade,  and  hia 
contrafis  in  that  kind  ate  declared  to  be  void,  yet  they 
are  void  with  rerpe6t  to  htmfelf  only,  and  he  fhall  not  tak«  ' 
advantage  of  the  breach  of  one  law,  in  order  to  avoid  his 
being  fubjedl  to  anmher.     1  Jtk.  199. 

An  injdnt^  though  a  trader,  cannot  be  a  bankrupt  j  for  Ufanti* 
an  Infant  can  owe  nothing  but  for  nccefl^ries  \  and  tht  fta- 
tutes of  bankruptcy  create  no  new  debtr,  but  only  give  a 
fpeedi^r  aod*  more  efTeiQual  remedy  for  recovering  fuch  as 
yere  before  d|ie«    And  no  perfon^can  be  made  a  bankrupt 

for 
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for  debts,  which  he  b  not  liable  at  law  to  pay.    x  Blactjt. 

477- 
Marnea  womeo.      The  daoghter  of  a  freeman  of  LondM^  being  a  married 
wman,  if  fhe  trades  feparately  from  ber  bufband,  may  be  a 
banicrupt.     i  jfti.  2o6. 

UJwi  ibt  trade  of  mtrtbandize]  As  by  exercifing  the  caN 
ling  of  a  merchant^  a  grocer,  mercer,  or  in  one  general 
word  a  chapman^  who  is  on^  that  buys  and  felis  any  thing. 
2  BUukft.  477. 

But  one  fingle  zBt  of  buying  and  felling  will  not  tnake 
a  man  a  trader  \  but  there  mirfl  be  a  repeated  pradite, 
and  profit  by  it.    2  Blackft.  476. 

0/miribandiZi]  But  no  perfon  who  Ihall  adventure  any 
money  in  the  Eafi  India  company,  and  ihall  receive  his 
dividend  in  merchandize,  and  uail  fell  or  exchange  the 
fame,  fliall  be  judged  thereby  a  merchant  or  trader  within 
any  ftatute  for  bankrupts.  13  &  14  C.  2.  c*  24.  f  3^  4. 
And  generally,  buying  and  felling  (lock  in  the  public 
funds,  or  government  fecurities,  will  not  make  a  man  a 
bankiupt;  the  fame  not  being  goods,  wares  or  mercbsn- 
dize,  within  the  intent  of  the  ftatute,  by  which  a  profit 
may  be  fairly  made.     2  Biackfl.  476. 

So  alfo  the  members  of  tht  corpoi'ation  of  the  Englilh 
Unen  company  (for  making  cambricks  and  lawns),  fliatl  not 
vpon  that  account  only  be  liable  to  bankruptcy.  46.3.  r.37. 
Seeking  hie  trade  of  living  hy  buying  and/eUin^}  He  that 
buys  onlyj  or  fells  only,  is  not  within  this  defcrjption  ;  bat 
it  moft  be  both  buying  and  felling,  and  tkKo  getting  a  live- 
libood  by  it.     2  Black.  476. 
.^         -^"^^  ^y  ^P^>*'  ftatoie,  5  G.  2.  r.  30.     No  farnur^ 
sienVor'Jovfrt.  graxioTj  Or  drover  of  cattle,  (ball  be  deiemed  a  bankrupt. 
/  40.— —But  if  fuch  farmer  or  bther  (hall  deal  in  wool, 
hops,  or  the  like,  he  (hall  be  deemed  a  bankrupt ;  other* 
wife  any  perfon  by  taking  a  farm,  might  avoid  the  fta- 
«  tutes.    And  in  the  cafe  of  Mayo  and  Ar^bn^  E.i  G,^ 

farmer  who  planted  potatoes,  but  withal  bought  divers 
large  quantities  of  potatoes,  and  fold  the  fame  again,  was 
adjudged  a  bankrupt.     Sir.  513. 

And  if  a  perfon  rent  a  brick  giy>iind,  and  makes  bricks 
thereon,  for  publick  fale,  he  is  fiAjefk  to*  the  bankriijpt 
•     laws.  -Dumf.  and  Eafi^  1  V.  34.   *  • 

fitft  if  a  perfon  exercife  a  manufaAure  from  the  produte 
of'bis  own  land,  as  %,  neceflftfry  or  ufeful  mode  of  enjoying 
that  produce,  he'(ball  not  be  conftdeffed  as  a  ttadeTf  though 
he  buy  neceiTary  ingredients  to  fit  it  lor  die  market.    But 

wh«c 
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where  the  pro(l«|ce  of  the  land  is  merely  the  nw  material 
of  a  manufafUire,  and  the  manufacture  oot  the  neceJTaiy 
mode  of  enjoy ^lg  ^he  land ;  there  he  is  a  trader*    Id. 

And  in  the  cafe  of  BariMomew  and  another,  a/Bgncea 
of  Davls^  a  bankrupt,  v.  Sherwocd,  M.  27  C?.  j,  Tbia 
was  a  cafe  tried  before  Eyre^  B.  at  Oxford  aflizes,  1786.        ' 

The  only  quedion  was,  whether  Davh  was  a  trader  wichia         ^ 

the  meaning  of  the  bankrupt  laws.  It  was  contended  that 
be  was  a  dealer  in  horfes  ;  as  to  which  it  appeared  in  evi« 
dence,  that  Davh^  at  this  time,  and  for  a  few  years  pafty 
badrcnicd,  a  confiderable  farm  at  JVhiuburcb\  and  that  he  t  «  .  .  -  : 
kept  two,  and  occafionally  three  teams  of  horfes  for  the  .  >  *  # 
facming  bufineft.  That  previous  to  his  taking  this  farm* 
be  had  liv^d  with  an  uncle,  during  which  time  he  attended 
different  fairs,  and  occafionally  j}ougbt  and  fold  horfes :  that 
after  he  took  this  farm,  there  were  feveral  ioQanccs  of  his 
attending  fairs,  and  of  every  now  and  then  buying  a  horfe, 
wht^h  was  not  calculated  for  the  farming  bju&oefs^  and 
which  he  conftantly  fold  again.  It  appeared,  that  during 
the  courfe  of  tw.Q  years  he  had  bought  and  fold  five  or  fix: 
horfes  in  this  manner  $  two  of  which  had  been  fold  dire^ly 
after  he  had  bought  tbcm  for  the  fake  of  a  guinea  profit, 
and  another  was  fo)d  again  pitbin  three  days*  No  evi-» 
deoce  being'offered  to  contradifi  tbis^  the  judge  Ic/t  it  ta 
the  jury  on  this  pvjdeoccy  who  found  a  v^tiiSt  for  the 
piiiniiff.  A  motion  was  ns^ade  for  a  new  trial,  which,  after 
^gua)ent^  was  f  efufed*-— And  Ajhhurfiy  J*  faid,  it  Is  ad*  r.    4 

mitted  on  the  part  of  the  defendant,  that  this  wa^  a  matter 
of  evidence,  and  proper  for  the  confideration  of  the  juryi  -^ 

then  if  it  were  proper  to  be  left  to  tbein,  and  there,  was  no 
evidence  tQ  contradi^S  it,  they  were  bound  to  find  as  they 
did.  The  general  principle  is  right,  that  a  farmer,  as  /ucb^ 
is  not  an  objefi  of  the  bankrupt  laws ;  and  if  a  farmer,  10 
the  courfe  of  .bis  bufinefs,  buy  a  horfe,  aojd  aftf  r  uftng  biin  .  . ';    t 

for  fome  time,  fell  him  again,  tha^t  will  pot  fubje£^  him  .to 
the  bankrupt  laws.  But  in  this  cafe,  the  evidence  is^  t)iat 
he  bought  horfes  for  the  exprefs  purpoie  of  gaining  by  it# 
•*~-£ft/irr,  J.  It  appears  upon  the  evidence,  that  there 
were  many  inftances  of  the  bankrupt's  buying  horfes  w.hich 
he  could  not  ufe  in  his  farming  bufinefs,  and  others  for  the 
cxprels  purpofe  of  felling  again.  Whether  there  were  more 
or  feijrer  inQances,  was  proper  to  be  left  to.  the  confidera- 
tion of  the  jury.  It  is  like  the  cafe  of  a  vintner,  who,  if 
he  fell  only  a  few  dozen  of  liquor  to  particular  friends^ 
cannot  be  made  a  bankrupt;  but  if  he  is  defirous  to  felt 
to  every  perfon  who  applies^  that  will  fubjc^  him  to  the 
8  bankrupt 
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banknitrt  laws.  But  in  all  there  cafes,  the  quefttdn  il^ 
'^K^hier  ifi'c  pcrfon  buys  and  feHs  with  a  view  to  make 
a  profit  hy  it ;  and  that  is  pib'pcr  to  be  left  to  theconfidera' 
^ion  of  the  jury.  Here  it  was  left  to  them  ;  and  they  have 
found,  that  Davis  was  a  iridc'r.     Dumfi  and  Eafl^  i  V, 

573- 

A\fOt  no  hanJuf-aft  occupation^  }/ifhere  nofliing  is  bought 

ViM  fold,  will  make  a  man  9  bankrupt;  as -that  of  a  huf* 

ban'dman,  a  gardner,  and  th^e  like.  Who  are  paM  for  their 

work  and  labour     2  hiackft,  ^"jfi. 

Alfo,  an  irsfihepir  of  viSltialUr  Cannot^  it  fuch,  beai 
fianknipf ;  for  tfis  gain  or  livelihood  doth  not  arife  frortf 
buying  arid  felling  fn  the  ^^ay  of  merchandize,  but  greatly 
from  the  afc  of  his  hoxitt^  furnitur<^,  attendance,  atid  the 
like :  and  though  he  may  buy  corn  and  viiSadls,  tor  fell  tfgaia 
at  a  profit,  yet  that  no  more  makes  him  a  trader,  than  a 
fchoolmafter  or  other  perfon  is,  that  keeps  a  boarding  houfe 
and  makes  confiderable  gains  by  buying  and  fell iAg  what 
he  fpends  in  the  houfe,  and  fuch  ah  one  is  tlearty  not 
within  the  ftatute.     2  BUtckJft,  4^6.     Butr*  Manif.  2664. 

In  the  cafe  of  Patmas  v.  yaughan^  H.  27  G.  3*  it  was 
determined,  that  an  innkeeper  who  fdls  li(}uor  out  of  his 
houfe  to  all  cuAome^s  that  apply  for  it,  is-fubjeft  to  the 
bankrupt  laws,  however  inronfiderable  the  extent  of  fuck 
dealings  and  the  profits  arifing  from  it  majr  bc«  Dw^* 
and  Eaft^  I  V.  572.  [a) 

But  where  perfons  bay  goods  and  make  them  up  into 
faleable  commodities,  as ^;£ifttfi(tfrr,yS9iii/;r,^tfi^/ri,  aitd  tbH 
like }  here,  though  part  of  the  gain  is  by  bodily  labour,  and 
not  by  buying  arid  felling,  yet  tney  are  within  the  flatutca 
of  bankrupts:  for  the  labour  is  only,  in  meltoratton  of 
jihe  comm6dity»^  and  rendering  it  mofe  fit  for  fale*  % 
Blackfi.  476. 

So  alfo,  for  the  like  reafon,  a  hutcUr  is  within  the  fia«^ 
tutes  of  bankruptcy.     Bwrr.  Mantf.  2148. 

But  where  a  ptt^on  bought  a  c^al  mine^  and  worked  the 
mine,  and  fold  the  coals,  he  was  adjudged  not  to  be  within 
the  ftatotes  for  bankrupts:  But  otherwife  it  would  have 
been,  if  he  had  bought  the  coals  and  fold  the '  fame agaiiu 

Or  that  Jhall  vfi  thg  iradi  9r  proftffion  •f  a  firwtntr,  ret 
tttving  0tber  miJts  monies  or  ejiaus  into  his  tr^fi  ^r  tuficij\ 
Bank^rS)  brokers,  and  factors  are  wiihia  thb  defcription. 
5  G.  a.  r.  36/  39. 

:— n'    "■  -■ —  '■  ■ — ■■•■»■■■■ ■      ' '    • 

.    (a)  See  alfo  the  above  cafe  ^  EAnhoUmfw  vl  Utr^otd* 
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Sf>  ^Vo  pr.ivfilrckin,  as  it  ftrcmclh  ;  being  ccmprehendc^'  P-wAbrokeri. 
«nd€^  ihe  general  word  brck^rs^  which  includes  the  fevcral 
fpfcicJ  of  brokerage,     x  /tk,  206. 

But  no  tfcniitrgmerai  of  any  faxes  gramed  by  aft-of  Receifcr-gefjc- 
pirUamcnr^  fttall  be  deemed  a  bankni^^t.     5  O.  2.  c*  39.  r'U 

£r^/«  f^*  i/f^  his  ho'^fe,  or  eihrivtfe  t0  clftnt  himjelf]  Perfon  V<»cp?rg* 
If  a  man  keeps    his   houfie  for  a  long  time,    thi!5   doch  '^^^^'''^c^ 
nor  immediately  make  him  »  bankrupt;  but  if  he  con* 
cealfi  himfclf  wiih'n  his   houfc   for   a  day  or   hour,  tb 
dday  or  defraud  his  creditors,  he  is  a  bankrupt.     1  Bac* 
AbK  250.  ^ 

Otfti/jv  any  prateP.ion^  other  than  fmh  per f on  aiJhaUhtlaw^  Obtaining  fir«« 
fuHy  protWid  by    pMgi  of  parliament]  By  the  4  G.  3.  l;^^;';^ 
U  33.1n  refpeet  to  perfons  havmg  privilege  of  parliamcrit,  ©f  ptiiUment. 
itisenadedy  that  the  petitioners,  on  affidavit  in  any  of  his 
majefly's  courts  of  record  at  IVtJlmmfter^  that  the  debt  ia 
juftly  due,  and  that  they  verily  believe  that  the  debtor  is  a 
merchant,  banker,   broker,   fador,  fcrivener,   or  trader» 
vftbin  the  ftatute»  of  bankruptcy,  may  Tue  out  a  fum- 
nonf,  or  an  original  bill  and  fumm'ons,  ag^inft  fuch  per* 
fun,  and  ferve'him  with  a  copy  thereof;  and  if  he  (hall 
not,  within '  tvl^o  months  after   perforul  fervicc  of  fuch 
Commons,  p»y,  fccure,  or  compound  for  fuch  debt,  or 
enter  into  a  bond  in  fuch  fum  and  with  two  fuch  fureties  as 
any  of  the  judges  of  that  court  out  of  which  the  fummons 
»ffued  (half*  approve  of,  10  pay  fuch  fum  as  fliaU  be  reco- 
vered in  fuch  a£lion,  together  with  fuch  corts  as  fhall  be 
given  in  the  fame,  he  (nairbe  adjudged  a  bankrupt  from 
the  time  of  the  fervice  of  fuch  fummons,  and  the  credi* 
tors  may  proceed  aga'tnR  him  as  againfl  othef  bankrupts. 
Provided,  that  this  fhall  not  extend  to  any  debt  concraftcd 
before  Manb  the  8th,  1764.     And  provided  alfa,  that  no- 
tiling  herrift  ft  «!ii  fubjcct  any  perfon  indtled  to  privilege 
of  parliament  to  be^frclifd  or  imprifoned  during'the  time 
of  fuch  privilege,  except  in  cafes  made  feloh)^  by  any  of 
the  ftatutes  of  bankruptcy. 

But  notwithftanding  ih'<t  a  perfoYi  may  have  commii*  ^or  wM  J-i>tt 
led  any  of  the  abovefaid  afti  of  bankruptcy,  yet  neverthe*.  &iriir*iUur<J 
Jefe  110  atnmtjffion  ofbsnkrupt  ftjali  be  ijfufd  'on  the  petition  of  tad  what  it  to 
im  or  more  creditor s^  unhfi  tht  ftngle  debt  of  fuch  cndit-tr^  or  ^«  ^«»««  P'«*t« 
of  two  or  moriy  beiffg  partners^  ar.ormtT  to  tool. ;  or  of  two  ^"*  ***^***-* 
ft^  creditors  pttitioning  amounts  to  J50 1.  ;  or  tf  three  or  mort 
to  2Col.     5  G.  2.  c.  30.  /.  23. 

And  the  creditor  or  creditors  petitioning,  (hall,  before 
the.commiiSon  Ihall  be  granted^  make  affidiAvic  before  % 
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maSer  In  chancery  (to  be  filed  with  the  proper  officer)  of 
the  truth  of  the  debt,  and  {hall  alfo  give  aooh  bond  to 
the  lord  chancellor  for  proving  the  debt  as  well  before 
the  commiffionersy  as  upon  a  trial  at  law,  if  the  due  if- 
fuing  of  the  comtniffion  (hall  be  contefted,  and  alfo  for 
proving  the  party  a  bankrupt,  and  farther  to  proceed  on 
fuch  compiffion  as  hereafter  is  mentioned :  and.if  it  fhall 
appear,  that  the  commiiTion  was  taken  out  fraudulently, 
the  lord  chancellor  may  order  fatisfadion,  and  may  aiGgn 
fuch  bond  to  the  party  injured.     M. 

But  thefe  circumftances  abdvementioned  being  ob« 
ferved,  then  the  lord  chancellor  may  on  fuch  complaint 
in  wrixing.as  aforefaid,  by  conimiffion  under  the  grfat 
feal,  appoint  fuch  wife  and  honed  difcreet  perfons  as  to 
biro  (hall  feem  good,  to  be  coaimtffionefs*     13  EU  c.  7, 

Wbic'h  comaiiinoners,  before  they  a£t,  ftiall  admmi* 
l!er  to  each  other  the  following  oath :  /  A.  B.  dojwettr^ 
that  I  wiii  faithfulfyf  impartially^  and  btneftly^  according  l9 
tbi  bffi  $f  myfiilland  inowUdge^  iiocute  tbt  feveral  powtr^ 
and  trvfii  npofid  in  mi  as  a  €ommi{fmur  in  a  commij^n  of 
bankrupt  aga'tnfl  -*■■  .  -  and  tbat  withgut favour  ifr  afft&ion^ 
fnjudict  or  malifi.     So  help  me  God.    5  6.  2.  c.  30,/  43. 

And  they  (hall  keep  a  memorial  thereof  ii^ned  by  them^ 
ainongft  the  proceedings.     Jd.f.4^.' 

Then  the  commiifioiiers  (hall  cau(c  notice  of  the  com- 
iniflion  being  ifTued  to  begiven  in  the  gasette^  and  like- 
wife  notice  in  writing  to  be  left  at  the  bankrupt's  ufual 
place  of  abode,  or  perfonal  jooticc  to  be  given  if  be  is  io 
prifon.     Id./,  i. 

In  which  jiotice  alfo  (ball  be  appointed  a  time,  and  place 
of  meeting  of  the  commiffioners  ^  which  noeeting  (hall 
\>e  at  three  feveral  times  within  fort^-two  days,  the  laft  of 
which  (ball  be  on  the  forty-fecond  day;  within  which 
time  the  bankrupt  (hall  furrender  bunfelf,  and  difcover  his 
eftate  and  efFeds.     Id,  /•  I,  2. 

But  the  Wd  chancellor  may  enlarge  the  time  for  fuch 
furrender  and  difcoyery,  ool  exceeding  fifty  days  from 
the  end  of  the  fj»id  forty-two  days;  fo  as  fuch  order  be 
piade  by  ht8i,.fu  days  before  the  expiration  of  the  forty- 
two.     Id.f.  3. 

A  creditor  may  chufc  whether  be  will  ^ome  in  lui-. 

der  the  commtffion  or  not :  But  if  he  cbufes  to  come  in^ 

be  cannot  proceed  at  law  likewifc  for  the  fame  debt. 

Therefore  if  a  creditor  has  the  bankrupt  in  execution,  he 

.muft  dtfcbarge  bim  from  the  eiiecutioo,  befgre^be  can  be 
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admitted  as  a  creditor  under  the  commiffion.  And  a  pett« 
tioning  creditor,  by  the  very  petition,  hath  made  his  elec- 
tion.    J  Atk,  83.  152. 

The  firft  meeting  {hall  be  for  chufing  an  affignee  or  af-  Chafing  aAf 
fignees  of  the  bankrupt's  eftate  and  cflFeds  (which  in  Lm'-  ***** 
Jtn  (hall  be  at  Guiidhall).     5  G.  2.  c.  30./  26. 

But  before  affignees  arc  chofen,  the  major  part  in  value  "^^  mon^wldi 
of  the  creditors  may  direft  how  and  with  whom  the  money  J^g^/* 
to  be  received  Ihall  remain  till  divided :  to  which  the  af- 
Ggrfees  (hall  conform,  as  often  as  lool.  (hall  be  got  in. 
Id.f.  32. 

And  the  creditor  or  creditors,  who  (hall  fuc  out  the  Bjpeneet  of  tfcs 
commiffion^  (hall  profecute  the  fame  at  their  own  expence  *•"**  *"*• 
tiUafignees  be  chofen;  and  the  commiffioners  (hall  at  the 
meeting  for  chufing  affignees  afcertain  fuch  colts,  and  by   ' 
micing  under  their  hands  order  the  affignees  to  reimburfc  the 
fame,  out  of  the  firft  effe£)s  that  (hall  be  got  in.  /(/«/  25. 

At  the  faid  meeting  for  chufing  affignees,  the  commif-  ^i^^  f^^\\  ^^ 
fioners  (hall  admit  the  proof  of  an)r  creditor's  debt,  that  for  aifigiicfi. 
lives  remote  from  the  place  of  meeting,  by  iffidavit ;  and 
alfo  permit  any  perfon  duly  authorized  by  letter  of  attor- 
ney from  fuch  creditors  (oath  being  firft  made  of  the  due 
execution  thereof,  either  by  affidavit  fworn  before  a  mafter" 
in  chancery)  or  before  the  commiffioners  viva  vaa ;  and 
in  cafe  of  creditors  refiding  in  foreign  parts,  fuch  affidavits 
to  be  made  befi>^e  a  magiftrate  where  the  party  (hall  be 
refiding,  and  together  with  fuch  creditors  letters  of  at- 
torney, to  be  attefted  by  a  notary  publick)  to  vote  in  the 
choice  of  an  aflignee  or  affignees  in  the  place  of  fuch  cre- 
ditor :  And  every  creditor  £halt  be  admitted  to  piove  his 
debt,  without  paying  any  thing  for  the  fame.  And  the 
commiffioners  (ball  affign  the  eftate  and  efFeds  unto  fuch 
perfon  or  perfons  as  the  major  part  in  value  of  the  credi- 
tors, according  to  the  debts  then  proved,  ftiall  chufe.     Id. 

But  no  creditor  (hall  fo  vote,  whofe  debt  ihall  not 
amount  to  10 1.     A/;  /  27. 

And  the  commiffioners  may  from  time  to  time  ap-  eiiafingi 
point  new  affignees,  tf  the  major  part  of  the  creditors,  anisfiei 
wbofe  debts  amount  to  10  K  (hall  think  fit ;  and  the  for- 
mer affignees  (ha)I  affign  to  them  in  ten  days  after  notice 
of  fuch  choice,  and  of  the  new  affignees  acceptance  thereof 
fignified  utder  their  hands;  on  pain  of  260 1,  to  the  ere* 
diiofs,  with  full  cofts.     M  /  30. 

And'*ihe  lord  chancellor^  on  petition  of  any  creditors, 
may  order  formcif  affignmeots  t6  hi  vagated,  and  new  af* 
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figncneftts  to  be  madd  of  the  cffeds  not  received ;  tnd  tM 
commiflioners  ibali  caufe  notice  thereof  to  be  given  in  the 
two  next  ga:^eite8,  and  that  the  debtors  do  not  pay  to  the 
affignees  removed.     W.  /.  3 1 . 

And  the  new  afSgneeSt  on  filing  a  fuppleoiental  bill^ 
(hall  be  entitled  to  the  benefit  of  the  proceedings  in  a  fuic 
begun  in  the  time  of  the  firft  affignees ;  for  there  is  no 
privity  between  the  bankrupt  and  the  affignees,  or  at  moft 
but  an  artificial  one ;  and  it  would  be  hard,  where  there 
have  been  pleadings,  exaisinations,  and  the  Kke,  in  4 
former  fuit,  that  the  new  affignees  fhoald  not  have  the 
benefit  thereof,  but  (hoiild  be  obliged  to  begin,  again. 
I  AtL  88. 

On  certificate  under  the  hands  and  feals  of  the  com- 
miffioner3,  that  fuch  compiiffion  is  ifliied,  and  fucb  per- 
fon  proved  before  them  to  become  bankrupt,  any  judge 
or  jufiice  of  the  peace  fliall,  on  application  to  them  for 
that  purpofe  made,  grant  their  warrant  (A)  for  the  taking 
and  apprehending  fuch  perfon,  and  commit  (B)  him  to 
the  common  gaol,  there  to  remain  until  he  be  removed  by 
order  of  the  co'mmiffioners  by  their  vrarrant.  And  the 
gaoler  fliall  forthwith  give  notice  to  one  or  more  of  the 
commiffioners,  of  fuch  perfon  being  in  bis  cuilodys 
whereupon  they  fliall  firnd  their  warrant  to  him  to  deliver 
him  to  the  perfon  who  fliall  be  named  in  the  warranty 
who  fliall  convey  him  to  the  commiffioners  to  be  exa- 
mined. And  the  commiffioners  by  fuch  or  any  other  their 
warrant,  may  feize  the  goods  and  papers  of  fuch  bankrupt 
which  (hall  be  in  any  prifon  (neceflary  wearing  appare!  of 
himfelf  and  wife  and  children  exoepted}.    5  G.  2*  e.  jO. 

/  M- 

But  if  the  perfon  To  apprehended  fliall,  within  the  time 
allowed,  fubmit  to  be  examined,  and  in  all  things  con^ 
form,  he  fliall  have  the  Ume  benefit  as  if  he  had  ierren- 
dred.     Id.  f.\%. 

By  which  lalt  claufe  it  fermeth,  that  the  bankrupt  fliall 
not  be  apprehended  and  committed,  until  he  fliall  have 
made  default,  in  not  furrendering  and  making  difcovery, 
after  due  notice  as  aforcfaid. 

The  bankrupt,  after  affignees  fliall  be  appointed^ 
fliall  deliver  up  to  them  on  oath  (to  be  adminiftered  by 
a  mafter  in  chancery,  or  juiHce  of  the  peace)  all  his  hooka 
of  account,  papers,  artd  writings,  not  feized  by  the  *mef* 
fenger  of  the  comn^iffion,  and  not  before  delivered  up, 
and  then  in  his  power,  and  difcover  fuch  as  are  in  the 
power  of  ethers  \  and  being  not  in  cuftody,  fliall  at  all 
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timei  jfttend  the  iffignees,  on  reafonable  notice  given  fo 
him  in  writing,  or  left  for  him  at  his  place'  of  abode,  in 
order  to  affift  in  making  out  the  account  qf  Uis  eftace, 
5  C  a.  r.  30.  /.  4* 

And  fuch  bankrupt  having  furrendretf,  fliall  at  all  fea-  BinkmpttoU 
fonable  times,  before  the  expiration  of  forty-two  days,  at  liberty  to  in- 
or  further  term,  be  at  liberty  to  infpca'  his  papers,  in  'p*^  *^"  P«P«»* 
prefence  of  the  affignees,  or  fome  perfon  appointed  by 
them»  and  to  bring  with  him  for  his  afltftance  any  perfons 
not  exceeding  two  at  a  timr,  and  to  make  excrads  from 
thence,  the  better  to  enable  him  to  difcover   his  efFed^. 

And  in  order  thereto,  he  (hall  be  free  from  arre({  or  Shinbefttea 
imprifonment  of  his  creditors,  rn  coming  to  furrendef,  fromaneftt 
and  from  his  furrender,  for  the  faid  forty- two  days  or  fur* 
ther  term  ;  provided  he  was  not  in  cnftody  at  the  tinie  of 
furrender.  And  if  he  be  arreted  for  debt,  or  on  an  efcape 
warrant,  coming  to  furrender,  or  after  furrender  within 
the  faid  term ;  then,  on  producing  the  notice  under  the 
handaof  the  comoiiffioners  or  afiignees,  to  the  officer  who 
(hall  arreft  him,  and  making  it  appear  to  fuch  officer  that 
facb  notice  is  figned  by  them,  and  giving  the  officer  a  copy 
thereof,  he  fliall  be  immediately  difcharged:  And  if  any 
officer  fliall  in  fuch  cafe  detain  him,  be  fhall  forfrit  to  him 
for  his  own  ufe  51.  a  day,  by  adlion  of  debt,  with  full 
cofls.    Id. 

And  if  the  bankrupt  be  in  prifbn  or  cuRody  at  the  Bankrupt  la  prf* 
time  of  ifluing  the  commiffion,  and  is  willing  ro  furrender  foowbwith* 
and  be  examined,  and  can  be  brought  before  the  commif-  iSCed.* 
fioners  and  creditors,  the  expence  thereof  (hall  be  paid  out 
of  his  eftate:  But  if  he  is  in  execution,  or  cannot  be 
brought  before  the  commiffioners,  then  they  fhall  attend 
him  io  prifon,  and  the  affignees  may  appoint  a  perfon  to 
attend  him  in  prifon,  and  to  produce  him  his  books  arid 
papers,  in  order  to  prepare  his  laft  difcovery  and  examina- 
tion ;  a  copy  whereof  the  affignees  fliall  apply  for,  and 
the  bankrupt  fliall  deliver  to  them,  ten  days  before  fuch 
laft  examination.     Id,  /,  6. 

And  the  commiffioners  may  examine  him  (on  oath.  Bankrupt  to  bt 
ai  y.  c.  19.  Jl  9.)  as  well  by  word  of  mouthy  as  on  interro-  eianiincd. 
gatoriis  in  wrtiingy  touching  his  trade,  dealings,  eftate,  and 
cffirds}  and  take  down  in  writing  his  anfwer  to  verbal 
examinations;  which  he  fliall  ftgn:  And  if  he  fliall  refufe 
to  anfwer,  9r  not  anftvor  fully  all  lawful  queftions,  or 
rcfttfe  to  figo  the  fame ;  the  commiffioners  may  by  war- 
vane  commit  him  to  prifon  without  bail,  tiU  hi  Jball 
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Julmt  U  ttimf  mJ  full  mtfwtr   maki^   and  fign    the 
fame}  which  warrant  flnll  fpccify  fuch  quefiions.    U. 

Js  Will  tf  vwrd  tf  mouthy  as  on  interrogatoriis  in  writ* 
ing]  Afl  4  G.  ^.  K.  and  Sobmon  Nathan.  The  de- 
fendant was  eommhted  by  the  commiffionersj  who  in 
their  warrant  recite,  that  be  bad  been  examined  before 
them  upon  his  oath,  upon  which  examination  he  had  no- 
torioufly  prevaricated  i  ihey  therefore  commit  him  with- 
out bail  or  mainprise,  until  he  (hall  make  a  full  and  true 
difclofure  and  difcovery  of  hia  cftate  and  tffcSts,  or  be 
otherwife  delivered  by  due  courfe  of'  law.  tJpon  a 
hateas  arpus  it  was  moved*  that  the  defendant  might  be 
difcharged.  One  reafon  whereof  was  becaufe  the  ftatuoe 
requires,  that  there  (hall  be  interrogatories  exhibited  for 
his  examination,  that  fo  he  may  have  time  to  confider  of 
bis  anfwer,  and  it  can  then  appear  to  the  court,  whe- 
ther he  is  bound  to  anfwer :  perhaps  this  prevaricatioR 
might  be  in  a  matter  they  had  no  power  to  inquire  into. 
And  by  the  court ;  Interrogatories  are  a  term  Icpown  in 
law,  and  import  that  the  queitions  are  put  in  writing. 
And  they  faid  that  HoltCh.].  held,  that  the  bankrupt 
ought  to  have  a  copy  and  time  to  confider  of  his  anfwer. 
Sir.  Sto. 

Or  not  anfivtr  fully]  In  the  aforefaid  cafe,  of  K»  and 
SoUmon  Nation^  another  objeftion  againft  the  cO(nmi(- 
nent  was,  that  they  commit  him,  becaufe  upon  his  exa- 
mination he  had  nvtoriovjly  prgvaricaitd ;  this  being  too  loote 
an  expreffion,  for  he  might  prevaricate,  and  yet  give  a  full 
anfwer  at  laft.  And  by  the  court;  Where  thefe  fpecial 
authorities  are  given,  the  words  of  the  ad  ought  to  ht 
purfued.    U» 

The  commiffiontrs  may  by  warrant  Ummit  him]  H.  \  <?•  3. 
K.  and  Ptrrot.  The  defendant  heing  brought  up  by 
babias  corpusy  appeared- upon  the  1<  turn  to  have  been 
committed,  **  until  fuch  time  as  he  (hall  fubniit  himfcif 
'^  to  the  faid  commiffioners  or  the  major  part  of  them, 
^<  and  full  anfwer  make  to  their  fatlsfadion,  to  the  quq* 
**  ftion  fo  put  by  them  to  him  as  aforefaid."  Which 
.  quefiion  was  fpecified  in  the  warrant  to  have  been^  that 
iince  he  did  admit  there  was  a  deficiency  of;  13,513!.,  he 
(hould  give  a  true  and  particular  account  what  was  beconje 
of  it,  and  how  he  had  difpofed  thereof.  His  anfwer  wa«, 
that  on  goods  fold  the  laft  year  be  had  loft  upwards. of 
a»ooo  I.  \  that  by  mournings  he  had  loft  upwards^of  iOQpi«i 
and  that  for  9  or  zo  yeacs  (be 'was  forxy  to  fay  ir)  he  Y^ 
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keo  atremdy  extrava^t,  and  fpent  large  fuoii  of  monejr* 

Which  tnfwer  not  being  timh&oty  to  the  comoiiffioii-  * 

era,  thcf  comoiitted  him  as  aforefaid.    And  now  the 

eourt^  judgiog  the  anfwer  to  be  very  iofufficient  and  un- 

fatisfadory,  ordered  him  to  be  remanded.    After wardtg' 

he  was  brouglit  up  again,  and  it  appeared  that  he  had 

gircQ  a  further   anfwer,   and   particularised  a  woman 

upon  whom  he  had  fpent  5,000 1«  from  2>#r,  1758  to  ^ 

D/r.  1759,  and  particularized  the  times  of  fending  and 

giving  it  to  her ;  but  that  no  other  perfon  was  privy  to 

this,  and  that  the  woman  ( whofe  name  was;  Sarah  Powell^ 

otbcrwife  Taylor)  is  dead,  as  be  has  beard :  with  feveral 

other  improbable  circumtlances.     It  was  urged,  that  flow 

having  given  a  full  anfwer,  he  ought  to  be  difcharged  } 

that  it  is  not  material,  in  the  prefent  refped,  whether  his 

anfwer  be  true  or  falfe,  or  whether  bis  condud  was  pru* 

dent  or  imprudent ;  and  if  he  be  not  now  difcharged,  he 

mud  be  imprifoned  for  life.     But  the  court  ftiU  held  the 

anfwer  to  be  incompleat  and  unfatisfadory,  and  again  or* 

dered  him  to  be  remanded.     [And  this  man  was  after* 

wards  convi£ied  and  executed,  for  concealing  his  eflPeSs.] 

Burr.  Mans/,  1121,  121  j« 

Till  hi  JbaU  fubmit  U  ibm^  and  fuU  anfwtr  maki]  In 
the  aforefaid  cafe  of  Sohman  Nathan^  the  commitment 
was,  until  hi /ball  mah  a  full  and  iru0  difchfiin  and  Afc9* 
virj  $f  his  iftati  and  tffiOs^  or  bt  othirwi/t  dilhirid  by  dm 
C9wrf*  of  law.  And  by  the  court ;  This  commitment  not 
purfuing  the  words  of  the  ftatute,  the  prifoaer  muft  be  dif- 
charged.   Str.  88o. 

M.  %W^  Brac/%  cafe.  A  commitment  until  hi  Jkould 
ctnftrm  himftlf  to  tbiir  authority^  was  adjudged  ill,  becaufe 
too  general^  fince  they  have  authority  in  other  matters 
befides  that :  and  it  is  beft,  in  the  like  cafes,  ftriAly  to 
purfue  the  ftatute.    L.  Raym*  lOO. 

Another  commitment  till  difcbargid  by  dug  aurfi  0/  law^ 
adjudged  ill  for  the  fame  reafon.    Id.  851. 

3ut  if  on  an  babgas  corpus  there  appear  infufficieney  in 
the  warrant  of  commitment,  the  judge  neverthelefs  ilball 
commit  him  to  the  fame  prifon,  to  remain  as  aforefaid, 
un&efs  it  be  made  appear  that  he  hath  fully  anfwered  all 
lawful  queftions,  or  uniefs  it  appear  that  he  had  fufficient 
reafon  for  not  ligning.     5  G»  2.  .c.  30.  /  1 8, 

And  if  the  gaoler  (hall  fu^  him  to  efcape,  of  to  ^ 

witbottt  the  walls  or  doors  of  the  prifon ;  be  (bail,  on 
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r  yyifov  the  gaplerj(hall»  on  xequeft  of  any  creditor  wlio' 
iball  have  pioved  his  debt,  snd  producing  a  certificate 
theceof  und^  tbe  hands  of  the  commiffioiterS)  produce  and 
4icw  him  (o  fuch  creditor ;  on  pain  of  looK  to  the  credi- 
tors* by  a^iion  ot  debt.     Id*  /»  19. 

.And  by  ^he  faid  ftacuce  it  is  enaSed^  that  if  he  ihall 
r^t  within  tbe  faid  qme  furrender  himfelf  to  the  comoiif- 
iioners,  and  fign  fuch  furrender,  and  alfo  fubmit  to  be 
exaiOiUi^d  froQi  time  to  time  on  oath,  and  in  all  things 
conform  to  the  fiatutes  concerning  bankrupts,  and  alio  on 
his  examination  fully  dlfcover  all  his  eftate,  and   how 
difpofed  of,  except  what  hath  been  hona  fid»  ditpofed  of^^ 
in  ,the  way  of  his  trade  aiid  dealings,  and  except  what 
hath  becto  laid  out  in  tbe  ordinary  expence  of  his  familyt 
and  alfo  deliver  up  to. them  all  his  effects  (except  the 
neceflary   wearing    apparel    of   himfelf,    and    wife    and 
children)  :  then  in  cafe  of  any  delault  and  wilful  omiiEon 
in  not  furrendering  and  fubmittiog  to  be  examined,  or  in 
Cjafe  he  (hall  remove,  conceal,  or  embezzle  any  patrt  of 
his  cftate  to  the  value  of  20 1.  or  any  books  of  accoont, 
or  writings  relating  thereco,  with  intent  to  defraud  his 
creditors,  and  be  thereof  convided  by  judgment  or  infor* 
mation,  he  iball  be  guilty  ot  felony  without  benefit  of 
clergy,  aad  bis  eflate  fliall  be  dividtd  among  his  creditors. 
ld.J.U 

And  eve^y  pcrfon  who  (hall  accept  any  truft,  or  con- 
ceal any  eltate  of  the  bankrupt,  and  fhallnotin  forty- 
two  days  after  ifluing  the  commiifion,  and  notice  thereof 
in  the  gazette,  difcover  ^he  fame  in  wriiing  to  one  ot 
mor.e  comoiifiioncrsor  aifignees,  and  fubmit  himfelf  to  be 
examined  3  ihail  forfeit  to  the  creditors  100 1.  and  double 
value  of  the  eH ate  concealed,  by  a£lion  of  debt  with  full 
cofis,  ^  Id.  f*  21. 

Alfo  the  comqiiflioners  may  examine  on  oath  the  bank-* 
iMj  b« csamin-  j^„pj»^  ^^f^^  y^y.^  ^  other  pcrfonf.     2\  J.  c.  ig.  f.  St  t- 

^s  alfo  ihey  tnay  exaotine  in  like  manner  every  other 
peribn  duly  fummoned  before,  or  prefent  at  their'aieet- 
ips(,  touching  the  per  Ton,  trade,  dealings,  eftale,  and 
efiefis  of  the  bankrupt,  and  any  ads  of  banknipfcy  by 
him  committed  ;  and  may  take  down  in  writing  the  «a- 
fwers  to  verbal  examinations,  which  the  party  fflali  fign : 
And  if  any  of  them  Oiallrefufe  to  anfwer^  or  not  airfwer 
fully  fdl  lawful  queflions,  or  tifuk  to  fign  the  fame,  the 
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comAifioDen  mBy  by  wirrant  commit  bim  to  prifon 
without  biil*  till  be  flull  fubmit  to  tbeiki^  tni  full  anfwcr 
make,  aod  figo  the  ftne;  in  like  manner  as  it  Taid  before 
io  fedion  the  19th  concerning  the  bankrupt  himfelf^ 
5G.  a.  c.  30.  /  16,  t7»  i8y  19. 

The  faid   commiflionen   fliall  hive  power  by  their  ***'""'*JJj.| 
difcretions  to  take  fuch  order  with  the  lands  of  fuch  bank-  ^^^b^oil 
rupt;  as  well  copy  or  cufiomary  hold  as  freehold,  which  orotbcrwiit 
he  had  in  his  own  right  before  he  became  a  bankrupt  $  or 
which  he  purcbafed  jointly  with  his  wife  or  child  to  the 
only  ufe  of  fuch  bankrupt,  or  for  fuch  ufe  or  intereft  as 
he  may  lawfully  part  with  ;  or  with  any  perfon  of  truft  to 
any  fecret  ufe  of  fuch  bankrupt;  and  alfo  with  ail  hit 
money,  goods,  chattels,  wares,  merchandizes,  and  debts  ; 
and  caufe  all  the  fame  to  be  fearchcd  and  appraifed  to  the 
bcft  value  they  may ;  and  the  fftme  to  be  fold  by  deed  in« 
dented,  and  inrolled  in  a  court  of  record ;  or  otherwift 
ordered  for  payment  of  the  creditors.     1 3  EL  c,  7.  /.  1. 

Aod  if  spy  lands  or  goods' (hall  defcend  or  come  to  the  Bukrupt'if*- 
bankrupt  afterwards,  before  the  debts  be  fully  paid;  the  <»»'^'<«* 
hme  fliall  be  difpofied  of  io  like  manner.     A/.  /  1 1. 

But  this  fliall  not  extend  to  lands  afTured  by  fuch  per-  Un4i  foM  boot 
fon  before  he  becooiea  bankrupt,  provided  the  aflurance  ^** 
be  made  hnafiJit  aod  not  to  his  own  ufe  only,  or  of  his 
heirs ;  and  that  the  party  to  whofe  ufe  they  are  affured,  b^ 
not  privy  to  the  fraudulent  purpofe  of  the  bankrupt  to  de« 
ceive  his  creditors.    Id,  f  i%. 

Alfo  the  commiflioners  may  by  deed  indented,  and  In-  Iftttttiil. 
rolled  at  fFeftminfttr  in  fix  months,  fell  the  bankrupt's 
cftate  in  tail,  whereof  no  reverfion  or  remainder  Is  in  the 
king  or  of  the  king's  gift  %  wnich  fide  fliall  be  good  againft 
all  peribnSy  whom  the  bankrupt  by  common  recovery,  or 
otberwife,  might  cut  off,    li7.  r.  19.  /  12. 

Alfo,  d  ti^  bankrupt  hath  conveyed  any  eftate,  oh  fftitemwt- 
condition,  or  power  of  redemption,  at  a  day  to  come,  by  s***^ 
payment  of  money,  or  otberwife;  the  commiflioners  be« 
fore  the  time  of  the  performance  of  fuch  condition  may 
appoint  under  their  handa  and  feals  any  perfon  to  make 
tender  or  payment  of  money,  or  other  performance,  aa 
fttlly  aa  the  bankrupt  niigbt  have  done ;  and  may  difpofe 
of  the  eftate  redeemed  for  the  ufe  of  the  creditors,  as  folly 
as  any  other  eftate  of  the  bankrupt.    U.  f.  13. 

FerfoDS  purcbafing  copyhold  or  cuftomaty  lands  fl&all  ^^'^'"^ 
pay  %  fioe  to  the  lord  of  the  manor,  who  mall  hereupon  '^'^ 
adail  them.    i^Bi.  r.  7.  /  4. 
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In  order  to  five  the  expcnce  of  two  fioei,  it  was  re^ 
comoicoded  by  the  Jord  duoeeUOT  Hvduncki  in  fttcb 
cafe,  to  leave  out  the  copyhold  eftate  in  the  affignmcnc  i 
and  then  the  oommiffioBers,  when  they  can  meet  whb 
a  purchafer,  may  convey  to  him  in  the  fir  ft  inftance. 
I  Atk.  96. 

Effeds  which  a  bankrupt  hath  as  executor  only  (hall 
not  be  applied  to  the  ufe  of  the  creditors  ;  but  (hall  go  aC'* 
cording  to  the  diredion  ot  the  teftator,     i  Atk.  10 1. 

Commiffioners  and  others  by  warrant  under  their  hands 
and  feah»  may  break  open  the  bankrupt's  boufes,  doora^ 
trunks,  and  cbefts,  where  he  or  any  of  his  goods  (hall  be 
repuied  to  be,  and  feise  upon  and  order  his  body  and 
gciods  as  before  is  faid.     21  J.  d<f.  /.S. 

If  tbe  bankrupt  (ball  convey  to  any  of  his  childreny  or 
other  perfbot  any  lands  or  goods,  or  transiier  his  debts  in 
other  aita*9  names,  except  the  fame  be  conveyed  or  traof- 
ferred  on  marriage  of  any  of  bis  children,  or  for  fcmie 
valuable  coofideration }  the  fame  may  be  difpofed  of  ia 
like  manner,     ij.  m5«  /  5. 

And  if  the  bankrupt  &all  on  his  examination  be  found 
fraudulently  to  have  conveyed  his  lands,  goods,  or  «ftate; 
to  the  value  of  20  h  to  defraud  his  creditors,  and  (hall  not 
difcover  the  fame,  and  (if  it  lie  in  his  power)  deliver  the 
fame  to  the  commiifioners :  or  if  he  cannot  make  it  appear 
to  the  commiffioners,  that  he  hath  fuftained  fome  caTual 
lofs  whereby  he  is  difabled  to  pay  what  he  oweth ;  helbafi, 
on  conviAion  upon  indidlmeot  at  theaffisesor  feflkins,  be 
fet  in^  the  piUbry  in  fome  public  place  for  two  boors,  and 
have  one  of  his  ears  nailed  to  the  pilloryi  and  cut  off.  xi 
J.  c.  19.  /  7, 

And  if  any  bankrupt,  after  ilTuing  the  tommUion, 
(hall  compound  with  the  perfon  fuing  out  the  fame,  for 
more  than  his  proportion  with  the  reft  of  the  creditors  $ 
fuch  commiffion  may  be  fupetfeded,  and  the  lord  chan- 
cellor may  award  to  any  creditor  petitioning  another  com^ 
mifficuit  and  the  i>erfon  fo  compounding  (hall  lofe  his 
whole  debt,  and  deliver  up  to  the  new  commiffioners  all 
he  (ball  have  fo  received  for  the  ufe  of  the  other  cioditprs> 
5  6.  2.  c.  30.  /  24. 

If  a  debtor  to  a  bankrupt  pays  him  voluntarily,  he  nuft 
pay  it  over  again,  but  it  is  otherwife'  if  he  pays  him  by 
fompulfion  c^  law*     SUad.  Bankr. 

3ut  no  real  creditor  of  the  bankrupt  Aall  be  liable 
|Q  refund  to  the  a$gnees,  any  money  which  before  the 
fujne  forth  the  coodiaiiQQ  ins  19  courfejif  ti«de  isteeifed 

^1 


hj  hiffl  of  the  bankrupt  before  he  hid  knowledge  of  the 
perfon's  becoming  a  bankrupt)  or  being  inlblvent.  19  G.  2. 

c,  19-  /.  I. 

And  no  porchafer  for  val«»bie  confideration  mall  be  Pwrektreroottt 
impeached,   nnlefi  the  commiffion  be  fued  out  in  ^"^^  If.^l]^^^'^^^ 
years  after  the  perfon  fliali  become  a  bankrupt.     21  j.     . 
i,  19./.  14.         , 

If  tbe  bankrupt,  at  the  time   he  ihall  become  bank-  Bmkniptt  co». 
rupt,  Ihatl,  by  confent  of  the  true  owner,  have  in  bis  poif-  veyingthetr 
feffion  and  difpofitton  any  goods  whcreoJF  he  (hall  be  re*  |^**J;J"Jfly. 
pared  owner,  and  take  upon  him  the  fale  or  difpofitioo  f^Z^    ^^ 
thereof  as  owner ;  the  commiflioners  may  difpofe  of  the 
fame,  as  fully  aa  any  other  part  of  the  bankrupt's  ellate. 
Id. f.  II. 

if  any  eftate  of  the  bankrupt  be  extended  after  he  is  c^bt  due  to  the' 
become  a  bankrupt,  by  any  pErrfon  under  pretence  of  his  kiag- 
beiDg  an  accountant  or  indebted  to  the  king;  the  com- 
milfeners  may  examine  upon  oath,  whether  the  faid  debt  ^ 

w^  due  to  fuch  debtor  or  accountant,  upon  any  contrad 
originally  made  between  fuch  accountant  and  the  bank- 
rupt ;  and  if  it  was  made  with  any  other  perfon  than  the 
faid  accountant,  or  for  the  ufe  of  any  other  perfon,  the 
commiffioners  proceedings  ihall  be  available  againft  the  faid 
extent.     Id,  f.  io»    ' 

Otherwife,  an  extent  of  the  crown  is  available  againft 
a  commiffion  of  bankruptcy ;  the  crown  not  being  within 
the  ilatutes  of  bankrupts.     1^^/^.262. 

The  commiffioners  or  ^ffignees  may  flate  accounts  be-  Cofnmiakatta 
tveen  tbe  bankrupt  and  his  debtors  or  creditors,  and  fet  n*y  ft«<e  m* 
OBe  debt  againft  another,  and  the  balance  only  fiiall  be'^^''''^ 
paid  on  either  fide.     5  G.  2.  r.  30.  /.  28. 

Alfo  tbe  a^nees,  with  confent  of  the  major  part  in  acay  refer  to  ar« 
value  of  the  creditors  prefent  at  a  meetiriir  purftiant  to  bitratioo  «ad 
notice  to  be  given  in  the  gazette,  may  fubmit  difputcs  re-  ~*P®*"^' 
lating  to  the  bankrupt's  eftate  to  arbitration ;   and  may 
compound  for  debts  owing  to  the  bankrupt.    Id.  f.  34, 

35' 

Creditors  of  a  joint  eftate,  where  there  are  no  feparate  jomttrUer.  ^ 
creditors,  may  exhauft  both  the  joint  and  feparate  eftate; 
hut  where  there  are  both  joint  and  feparate  creditors,  the 
joint  creditors'  (as  they  give  credit  to  the  joint  eftate)  (ha(l 
have  firft  their  demand  on  the  joint  eftate,  and  the  fepacate 
e^editors  (as  they  give  credit  to  the  feparate  eftate)  fliall 
hate  firft  their  demand'on  the  feparate  eftate :  But  if  there 
he  a  furpius  of  tbe  feparate  eftate,  the  joint  creditors  are^  '* 
iotiilvd  to  it }  for  abunl^upt  has  nori^ht  to' any  thipg,  tilf 
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they  are  full^  {ktlsfied.  BMt  for  the  (aviag  of  eirpencfi, 
where  there  is  a  jQint  comi&ii&oii  depending^  it  feemeth 
bed  for  the  fe{>arat^  creditors  oot  to  take  out  a  feparate  com- 
miffion,  but  tq  apply  to  the  court  for  an  order  to  be  ad- 
mitted to  come  in  and  prove  their  debts  under  the  joint 
commiffion.     i  Ati.  67,  X38»  227. 

Every  perfon  who  ihalU  after  the  time  of  furrcnder, 
voluntarily  naake  difcovery  to  the  commiffionera  or  af- 
figncesy  of.  any  part  of  the  bankrupt's  eftate^  not  before 
come  to  the  knowledge  of  the  affignees,  fliali  have  5/.  ^ 
€^.  and  fuch  farthor  reward  as  the  affignees  and  the  major 
part  of  the  aeditpra  in  value,  prefent  at  any  meetings  Ihall 
think  fit*    5  G.  2.  c.  30.  /  20. 

Creditors  baying  fccurity  by  judgment,  ftatute,  rccog* 
liizancct  fpecialty  with  penalty  or  wuhout,  or  other  fe« 
curity,  or  having  no  fecurity,  or  having  made  attachoieott 
in  London  or  elfcwherp  by  any  cuftom  of  the  goods  of  fuch 
bankrupt,  whereof  there  is  no  execution  or  extent  ferved 
and  executed  upon  the  lands^  goods,  or  eflate  of  fuch 
bankrupt  before  he  Ih^Al  become  bankrupt,  (hall  not  be 
relieved  for  more  than  a  rateable  part  with  the  other  credit 
tors,  notwithflanding  any  penalty  or  greater  fum  contained 
in  fuch  fecurity«     21  ^.  r.  19.  /I  Q. 

Perfona  taking  fecurities^  payaUe  at  a  future  day^  for 
goods  delivered  to  perfons  who  fiiall  become  bankrupts  be- 
fore the  time  of  payment,  Ihall  be  admitted  to  prove  their 
fecurities,  and  receive  their  proportion,  deducing  intereft 
from  the  time  of  payment  to  the  time  it  would  have  be- 
come  diie.    J  G*  c,  31.  /  i,  2. 

But  where  the  payment  dependa  upon  a  future  contin* 
gencyt  ><  if  ^  fecurity  be  made  to  pay  to  the  wife  fo  much 
in  cafe  (he  furvivea  her  hufb^nd,  here  (he  cannot  come 
in  amongft  the  creditors,  becaufe  it  is  entirely  uncertain 
whether  (he  (hall  ever  have  any  demand  or  not*  And  io 
ciife  of  the  event  happening  afterwards,  (he  can  only  come 
Upon  the  bankrupts  future  eftate.     i  Barnard.  59. 

The  obligee  in  9ny  bottom-ree,  or  refpondencia  bond, 
and  the  aiTured  in  ^  policy  of  infuraiice,  (hall  be  adoiittedr 
to  claim }  and  after  the  Jofs  or  contingency,  to  prove  the 
diebt  thereon,  in  like  maiiner  as  if  the  fame  had  happened 
before  ilTuing,  the  oommiAtoa*     19  (?.  2«^  €•  32.  /  a. 

/The  mortgage^,  m^y^chufe  whether  he  will  come  in  a; 
a'crijditor^  .  iS^.  Sankr^ 

A  landford  oiay.diftrain  for  his  rent  upon  a  bankrupt 
l^jods^  either. b^JFoce  or  after  the  affigoment;  but  if  be 
ncgl^s  to  do  it,  and  (uffers  thtm  10  be  removed,  he  can 

only 
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only  come  in  upon  an  avenge  with  the  reft  of  the  credit 
tors.  But  if  the  goods  remain  on  the  premifles,  he  may 
diftraln  them,  even  after  Che  meflenger  is  in  pofleffion,  or 
after  fate  by  the  affigneea.  And  be  is  not  refirided  to  one 
year  only,  as  in  the  cafe  of  executions,  but  may  diftraio 
for  his  whole  arrear.     I  Atk,  i02»  %• 

An  apprentice,  for  money  to  be  refunded  given  with  Appicatict. 
him  on  his  binding,  (hiili  come  in  only  amongft  the  reft  of 
the  creditors  pr9  rata,     i  Aik,  149. 

Where  debts  carry  intereft,  the  fame4hatl  be  continued  lotcnftliow  tt 
down  to  the  date  of  the  commiHion :  but  note- creditors  btcompniti. 
bavc  no  right  to  prove  intereft  upon  them,  unlefs  it  is  ex- 
prefled  in  the  body  of  the  notes.  Even  at  law,  where 
ootes  are  for  value  received,  and  intereft  is  not  exprefled, 
the  jtiry  do  not  give  rhe  plaintifi^,  in  an  afiioD  upon  the 
notes,  intereft  for  them,  but  by  way  of  damages  only  :  and 
commiffioners  of  bankrupts  cannot  award  damages,  i  Ati. 
151,  159. 

Affignees  ftiall  not  be  anfwerable  for  loftes  occafioned  Affignmbow 
by  their  own  ncccffary  a^s  j    but  if  an  aflignee  trufts  a  J"!"^"*^** 
pcrfon  with  the  payment  of  money,  who  fails,  and  the  mo-    ^     *** 
ncy  is  loft,  fuch  affignec  ftiall  be  anlwerable  over  to  the 
creditors,  unlefs  he  confulted  the  body  of  the  creditors  in 
the  appointment  of  foch  agent.     1  Atk.  87. 

Ad  affignee,  who  is  an  officer  of  the  court,  and  an  of-  AflignMcanosc 
ficer  of  the  commiffion,  ftiall  not  be  allowed  to  ftop  1  '^*'"^"2?' 
pcrlbn's  ftiare  in  the  dividend,  on  account  of  his  own  *••  *®  ■"••••'• 
private  debt,  which  is  owing  to  him  from  that  perfon :  he 
hath  his  remedy  at  law,  and  ought  not  to  intermix  bis 
own  private  zmm  with  the  commiflion,  to  which  he  is 
only  a  truftee.     i  Atk.  90. 

If  any  perfon  ftiall  fwear  that  any  fum  is  due  to  him  Swtarfsgtaa 
from  the  bankrupt,  which  is  not  due,  or  more  than  is  due;  faUiidcbc 
be  fliail  fufier  as  in  cafes  of  perjury,  and  moreover  forfeit 
doable  to  the  creditors.     5  G.  2.  c.  jp.f.  29. 

The  aflignces  ftiall  keep  books  of  account  of  all  fuma  AffigncM  to 
and  effedl^  received  ;  w«^ich  every  creditor  who  hath  proved  kc^  bMkt. 
his  debt  may  infpedl  at  all  feafonable  times.     Id^f  26. 

The  affignees  fliall,  after  four  months,  and  within  riift  dlvUtoi. 
twdve  months  after  ifliiing  the  commiffion^  caufe  at  leaft 
twenty-one  days  notice  to  be  given  in  the  gas&ette,  of  the 
time  and  place  the  commiffioners  and  affignees  intend  x% 
meet  to  make  a  dividend  ^  at  which  time,  the  creditors  who 
have  not  before  proved  their  debts  may  prove  them  :  and 
the  affignees  ftiall  produce  fair  accounts,  and  be  fworn  to 
them  before  die  commiffionen,  if  required  by  the  creditors  ; 

and 
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ikifowance  to 


Ctrtifiaite  and 
•IbwiDce  there- 


and they,  (hall  be  allowed  therein  all  reafonaUe  expencet^ 
And  the  commiiEohers  may  then  order,  under  their  hands» 
a  difiribution  (to  every  creditor  a  portion  ratelike,  accord- 
ing'to  the  quantity  of  his  debts,  13  EL  c.  'j.f.  2.)  ;  which 
order  (hall  contain  the  time  and  place  of  making  ir,  and 
the  total  of  the  debts  proved,  and  of  the  money  in  the 
hands  of  the  aflignees,  and  how  much  in  the  pound  (hall 
be  then  diftributed  ;  one  part  of  which  order  (hall  be  filed 
ainong  the  proceedings  under  the  commiffion,  and  each  of 
the  affignees  (ball  have  a  duplicate  thereof.  And  the  af- 
(ignecs  (hall  take  receipts  for  the  fame,  in  a  book  to  be 
kept  for  that  purpofe.     5  G.  2.  c.  30./  33, 

The  bankrupt  furrendring  and  conforming,  (hall  be 
allowed  5I.  ptr  cenU  if  after  fucb  allowance  the  neat  pro- 
duce of  his  edate  will  pay  los.  in  the  pound;  fo  as  the 
jTaid  5 1;  ptr  cent,  amount  not  to  above  20ol. 

And  if  the  neat  produce  will  pay  I2s.  6d.  in  the  pounds 
He  (hall  be  allowed  7 1,  ids.  percent,  fo  as  it  amount  not  to 
above  2501. 

And  if  it  will  pay  15s.  in  the  pound,  he  (hall  be  allowed 
10 1.  fer  cent,  io  as  it  exceed  not  above  300  U 

if  the  heat  produce  will  not  pay  los.  in  the  pound,  the 
bankrupt  (hall  be  allowed  fo  much  iis  the  alSgnces  and 
tommiffioners  (hall  think  iit,  not  exceeding  ^\.  per  ant* 
^G.  2.  r.  30, /.  7,  8. 

But  the  fame  (hall  not  be  paid  to  the  bankrupt,  till  a* final 
dividend  (hall  be  made;  becaufe  until  that  time,  creditors 
may  ftill  come  in  to  prove  their  debts,     i  Atk,  208* 

But  no  difcovery  on  oath  (hall  intitle  the  bankrupt  to 
the  faid  allowance,  unlefs  the  commiffioners  (hall,  under 
their  hands  and  feals,  certify  to  the  lord  chancellor,  that 
he  bath  made  a  full  difcovery  of  his  eftate,  and  in  all  things 
conformed  himfelf ;  and  that  there  doth  not  appear  to 
them  any  reafon  to  doubt  of  the  truth  of  fuch  drfcovery, 
or  that  the  fame  is  not  a  full  difcovery ;  and  unlefs  four 
parts  in  five  in  number  and  value  of  the  creditors,  who 
(hall  be  creditors  for  not  lefs  than  20  K  and  who  have 
proved  their  debts,  or  fome  perfon  by  them  autborifed 
thereto,  (hall  (ign  fuch  certificate,  and  teftify  their  confent 
to  fuch  allowance  and  certificate,  and  to  the  bankrupt's 
d1fcharge,'to  be  alfo  certified  by  the  commiffioners;  but 
the  commiffioners  (haH  not  certify  the  fame,  till  they  have 
proof  by  affidavit  of  fuch  creditors,  or  of  the  perfon  by 
them  refpedtively  autborifed,  figning  the  faid  certificate, 
and  of  the  power  by  which  any  perfon  is  fo  autborifed 
(and  (he  letter  of  attorney  of  a  creditor  refiding  in  foreigif 
•  "     '  par»> 


pirts,  atCeflcd  by  a  notary  public,  (hall  be  Aiflicieiit  evidence 
in  fuch  cafe  of  Aich  power,  24  G,  a.  r.  57-/  10.)  which 
bid  affidavit,  together  with  fuch  power  to  fign,  fhall  be 
laid  before  the  lord  chancellor  wifh  the  ccrtiiicate  in  order 
for  allowing  the  famei-«-and  unlefs  the  bankrupt  make 
oath,  that  the  certificate  and  confent  of  the  creditors  y^ctc 
obuincd  fairly  and  without  fraud;  and  unlefs  the  certiA-   -  •« 

cacefliall,  after  fuch  oath,  be  allowed  and  confirmed  by  the  ^ 

lord  cbaocellor,  or  two  of  the  judges  to  whom  he  (hail  re- 
fer it ;  and  any  of  the  creditors  (hall  be  allowed  to  be  heard 
againft  making  the  certificate,  and  a6;ain(l  the  confirmation* 
of  it:  nor  (hall  any  commi(fioner  fign  the  certificate,  tiU 
after  four  parts  in  five  in  number  and  value  of  the  credi-** 
ton  (ball  have  figned  it.     5  G.  2.  c.  30./  10. 

And  every  fecurity  given  to  the  ufc  of  any  creditor,  to 
induce  him  to  figo  fuch  allowance  or  cef  tificate,  (hall  be  ' 

void.    7i./.  II. 

Moreover^  no  bankrupt  (hall  be  intitled  to  fuch  allow* 
ance,  who  hath  upon  marriage  of  any  child  given  ab^ve 
I00l»  unlefs  he  prove  by  his  books,  or  upon  his  oath,  that 
he  bad  remaining  at  the  time  fufiicient  to  pay  bis  debts ; 
or  who  hath  lolt  in  one  day  the  value  of  5  !•  or  in  the 
whole  the  value  of  tool,  in  twelve  months  next  before 
his  becoming  bankrupt,  at  cards,  dice,  tables,  tennis^ 
bowls,  billiards,  (hovelboard,  cockfighting,  horfe- races, 
dog*roatchc9,  foot-races,  or  other  pailime  or  game,  or  fn 
bearing  a  part  in  the  (lakts,  or  by  betting  ;  or  hath  within 
one  year  before  he  became  a  bankrupt  lolt  100 1,  by  con^ 
trafti  for  (he  (luck  of  any  company,  or  publick  funds^  -^ 

where  the  contract  was  not  to  be  performed  within  a 
week,  or  where  the  (lock  was  not  •  actually  transferred, 
Id.fn. 

And  moreover,  by  24  G.  2.  f,  57.  When  any  perfott 
ikall  fraudulently  fwear,  l>efore  the  major  part  of  the  com- 
miffioners,  or  by  affidavit  exhibited  to  them,  that  a  fonr 
of  money  is  due  to  him  from  the  bankrupt,  which  (hall 
in  fad  not  be  really  owing;  and  (hall  in  refped  of  futhr 
iSitious  debt,  fi^n  the  certificate  for  fuch  bankrupt's  dif. 
charge  I  in  fuch  cafe,  unlefs  the  bankruptfliall,  before  the 
major  part  of  the  commiiTioners  have  ftgncd  the  certificate, 
by  writing  figned  by  him  and  delivered  to  one  or  more  of 
the  commiiBone rs  or  afHgnees,  difclofe  the  fraud,  and  ob« 
jed  to  the  reality  of  fuel)  debt,  the  certificate  (hall  be  void, 
and  the  bankrupt  (hall  not  be  intitled  to  his  difcharge  or 
allowance.    Id,/,  9. 

%  14  G.  3.  r.  77.  /  59.  and  16  G,  3.  c,  38.  /  69. 
fiankrapts  who  have  conformed  to  all  the  Uws  relating  to, 

10  them. 
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tbem^  but  who  cannot  obtain  their  ditcharge,  may  petl« 
tion  the  court  of  chancery. 

By  i8  G,  3.  <*  S^*f'  76'  ^^^  ^^^^  chancellor  is  ini* 
powered  to  allow  certificates  to  bankrupts  who  have  con<* 
formed,  though  not  iigned  by  four  fifths  of  their  credi'* 
tor?. 
Baaknipt*!  duty  The  bankrupt,  after  allowance  of  the  certificate,  (hall 
after  •Uewaact.  attend  on  notice  in  writing  from  the  afiignees,  to  fettie 
accounts,  and  (hall  have  2s.  6d,  a  day  allowed  for  at« 
tendance  i  and  if  he  (hall  negled  or  refufe,  he  (hallt  on 
path  made  by  the  affignees  before  the  commiffioners^  be 
apprehended  and  committed  to  clofe.  gaol,  by  warrant  of 
the  faid  commiffioners,  till  he  conform.  5  6.  2.  c.  30. 

CommUBonnt         To  prevent  expences,  no  money  (ball  be  paid  out  of 

MT*  the  efFeds  for  eating  or  drinking  of  the  commiffioners,  or 

of  any  other  perfon ;    nor  Ihall  the  commiffioners  have 

above  2os.  each  for  each  meeting;  nor  any  fchedule  be 

annexed  to  the  deed  of  ailignment :  Commiffioners  ading 

contrary  hereto*  (hall  be  difabled  for  ever  to  ad  as  fucb» 

Id./  ^2. 

Half  feet  on  re*      *^  by  the  death  of  commilfioners,  or  otherwife,  it  be 

anrinsthecoiff-  nccefTary  to  renew  the  commi(fion,  half  fees  only  fliall  be 

miffioii-  paid.     Id./.^^, 

Attorney*! blU.        ^^^  '**^''  ^^  **^^'  ^'  difburfemcnts  demanded  by  any  fo- 
*    licitor,  clerk*  or  attorney*  (hall  be  fettled  and  certified  by 
a  mafter  in  chancery*  who  (ball  have  for  the  fame  20 a* 
U./.  46. 

Bukrvptaybi.      Bankrupt  dying  before  diftribution*  (hall  not  binder  die 
diftribution.     ij.i*  15./  I7. 

And  if  the  certificate  be  allowed  in  the  lifetime  of  the 
bankrupt,  it  is  good,  though  it  be  not  confirmed  by  the  lord 
chancellor  till  after  his  death :  for  the  operative  force  of 
it  arifes  from  the  confent  of  the  creditors  ;  and  when  con* 
(rmed*  it  hath  its  cSc£t  from  the  beginning,    i  Jik.  77. 

And  the  allowance  to  the  bankrupt,  being  a  vefled  in* 
tereft,  (hall  go  to  his  executor,     i  i^/i.  208. 

9cceaAdin»  In  18  months  after   i(ruing   the  commiifion,   the  af* 

figoees  (hall  make  a  fecond  dividend,  and  (hall  caufe  no« 
tice  to  be  inferted  in  the  gazette  of  the  time  and  place  the 
commiffioners  intend  to  meet  to  make  a  fecond  difiribu- 
tion,  and  for  the  creditors  who  have  not  proved  their 
debts  to  come  and  prove  them :  And  at  fuch  meetings 
Che  affighees  (hall  produce  their  account  on  oath,  and 
what  is  in  their  hands  fhall  by  order  of  the  commiffionera 
be  forthwith  divided.  Which  fecond  dividend  (hall  be 
final,  unlefs  a  fuit  in  law  or  equity  be  depending*  or  part 

of 


ti  the  eftatc  ftsuidiog  out  that  cannot  have  been  AVpoM 
or,  or  that  the  major  part  of  the  creditor$  ijiall  not  hav« 
agreed  to  be  fold|  or  unlels  fome  other  or  futuie  edate  of 
the  bankrupt  (hall  come  to  the  affignees;  which  tl)ey 
(hall,  as  foon  as  may  be*  convert  into  mooej,  and  in  two 
months  diftribute  the  fame  in  hke  manner,    5  G.  z^  c.  30# 

But  no  fuit  in  equity  (hall  be  commeniced  by  the  af« 
lignees^  without  con.fcnt  of  the  major  part  in  vaUio  of  tbd 
creditors,  who  (hall  be  prcfent  at  a  meet.ing  of  ^he^re4itpf.8 
parfuant  to  notice  in  the  gazette.     Id./.  38. 

If  the  bankrupt  (ball  be  taken  in  execution,  or  detained  BtnltmpiUdi^ 
in  prifon,  for  debt  owing  before  his  bankruptcy,  by  reafon  «*^ 
that  judgnient  was  obtained  before  the  certificate  was  al- 
lo«red  and  confirmed  $  any  judge  of  the  court,  on  pro- 
ducing the  certificate,  may  order  him.  ^o  be  di£;harged 
without  fee.     IJ.f.  13. 

.  And  if  the  bankrupt's  eftate  will  pay  15  s.  in  the  PQU|id^ 
he  (hall  be  difcharged  from  all  the  debts  by  hioi  owing  at 
the  time  he  became  bankrupt :  And  if  he  (hall  be  arretted 
ar  profecuted  for  any  debt  due  before  that  time,  he  (halt 
be  difcharged  on  common  bail,  and  may  plead  in  general^ 
that  the  caufe  of  adion  did  accrue  before  he  became  bank- 
nipt,  and  may  give  this  a£t,  and  the  fpecial  matter  in 
evidence;  and  the  certificate  of  his  conforming,  and  al- 
lowance thereof,  (hall  be  fufficient  evidence  0/  the  trad- 
ing, bankruptcy,  commiiBon,  and  other  proceedings  pre- 
cedent to  the  obtaining  the  certificate ;  and  a  verdid  fliall 
pafs  for  the  defendant,  unlefe  the  plaintiflF  can  prove  that 
the  certificate  was  obtained  fraudulently,  or  can  make 
appear  a  concealment  by  the  bankrupt  to  the  value  of  loL 
And  if  the  plaintiff  is  caft,  the  defendant  (hall  have  full 
cofts.    /A/  7. 

But  if  any  commiffion  of  bankruptcy  (hall  ifiiie  againft 
My  perfoo  who  (hall  have  been  difcharged  by  this  ad^  or 
(hall  have  compounded  with  his  creditors,  or  delivered  to 
them  his  eftate,  and  been  releafed  by  them,  or  been  dif- 
charged by  an  a£t  of  iqfolvency,  then  the  body  only  of 
fucb  perfon  conforming  (hall  be  free  from  arreft  and  im- 
prifbnment,  but  his  future  eftate  (hall  remain  liable  to 
his  creditors  (his  tools  of  trade,  neceflary  houfehold  goods 
and  furniture,  and  neceflary  wearing  apparel  of  himfelf 
and  wife  and  children,  only  excepted }9  unleft  the  eftate  of 
fttch  perfon  (hall  produce  dear  of  all  charges  15  s.  in  the 
pouod«    U./.9. 

But 


268^  Banlttttpt  ^ 

.  But  the  bankrupt's  difcharge,  and  allowance  of  his  cer« 

iUc^^^        Cificate,  will  not  preclude  the  creditors  from  proceeding 

againft  his  fureties.     i  /Itk.  83. 
Commtffoiicrt         '^^^  commiflioners  (hall,  on  lawful  requeft  of  ehe  bank* 
10  accoant  and     rupt,  declare  how  thef  have  beftowed  bis  lands  and  goods, 
^7  the  over-      g„^j  p^y  |o  him  thc  Overplus,  if  any  there  be.     13  EL 

Ffocee^ingi  to  On  petition  to  the  lord  chancellor,  he  may  order 
bcentredofif-  the  proceedings  to  be  entred  of  record,  to  be  at  any 
^^  time  fearched  and  produced  as  evidence.    5  G.  2*  c..30. 

/•  41* 

Rtmearea  Commiffipner  fued  for  any  thing  done  on  the  ftatute 

cMWDiffiMCf      Bf  13  £/•  and  X  7*  ^^y  pl^^^  ^he  general  iflue ;  and  if  he 
bcugfacd.         recovers,  (hall  have  his  cofts.     1  J.  r.  13.  /  16.     But 
there  is  no  provifion  for  any  thing  done  by  them,  or  by 
the  affignees,  on  any  of  the  fubfequent  ftatutes. 
K!iig*t  death  The  commiffion  fliall  not  abate  by  the  death  of  the  king. 

y^teabate  the  5  G.  a.  C.  30./  45. 

[Note ;  the  afi  of  5  6.  2.  c.  30.  fo  often  mentioned 
above,  is  but  temporary,  and  by  the  34  G.  3.  r»57.  is 
further  continued  till  the  ift  June  1796;  and  from  thtncc 
till  the  end  of  the  then  next  feffion  of  parliament.] 

A.  Warrant  to  apprehend  a  bankrupt. 

"^^eftmorland.  J  To    ■ 

TTTHEREjIS  a  artijicate  undfr  tbe  bands  and  f tab  9/ 
^^  ■  .  '  ■*  bath  this  day  ban  prodmed  bif^re  mt  ■  1  ■ 
fitting  forth  that  a  ccmmiffim  of  bankruptcy  is  ijfued  againft 
*  '  and  that  tbe  faid  *  is  proved  before  them  the 

£^d  ^being  the  major  part  of  tbe  commtjftoners  amha* 

rized  in  the  faid  cammifften^  to  he  a  bankrupt :  And  %uhereas 
application  hath  been  made  to  me  by  '  «■  by  order  of  the 
faid  commiffsontrs^  for  the  apprehending  the  faid  *  Tbefe 
are  therefore  to  repdre  you^  on  fight  hereof  to  take  and  ap'^ 
prebend  the  faid  — —  tfiw/  bring  him  before  me  or  fomt  other 
of  his  majejifs  juflices  of  the  peace  for  the  faid  county^  to  be 
proceeded  againft  according  to  law.  Given  under  my  ban4 
mndfeal  this  — —  day  of^  &c» 


B.  Coaa<^ 


B.    Commitment  thereon. 

r  To  the  keeper  of  the  common  gaol 

at ^  ill  the  faid  couoty,  J*  P. 

WcBmorland.  <  efquiie  one  of  his  majcfty'a  juftices 
of  the  peace   for   the  faid   county 
.fcndcth  greeting: 

jStnd  U  y^u  herewith  ■  •    -        being  duly  certified  to  be  a 
^    bankrupt^  requiring  you  to  keep  him  in  the  faid  gaol  until  hi  • 
fiisll  h  difchargtd  acccordmg  to  Uw,     Given • 


li^aron  Court 

'T'HE  court  baron  is  a  court  which  every  lord  of  a  manor 
^  (ancienlly  called  a  betron)  hath  within  the  prccinA 
of  that  manor*  The  bufineO  thereof  is,  to  inquire  of  mat-^ 
ti&rs  concerning  the  lord  and  tenant  in  their  civil  capacity 
only,  as  of  the  death  of  tenants  fince  the  laft  court,  of  alien- 
ations, furrenders,  incroachments,  trefpafles^  efcheats, 
forfeitures,  and  fuch  like.  But  with  this  court  is  fre- 
quently beldy  by  grant  or  prefcription,  a  court  Ueti  the 
jurifdidion  whereof  extendeth  to  all  criminal  matters 
within  the  precind,  for  the  prefervation  of  the  king's 
peace :  For  which  fee  the  title  %tZU 


L  fVbailt  is. 
II.  Howpunijbed. 

L  What  it  is. 

THIS  word  barratry  we  have  received  cither  from 
the  Dams  or  Normans^  or  both :  for  barraita  in 
the  Danijb^  and  bant  in  the  Norman^  do  equally  fignify  a 
quarrel  or  contention. 

And  a  barrator^  in  legal  acceptation,  doth  fignify  a 
common  movefj  exciStTj  or  maintainer  of  fuits  or  quar^ 
rels^   either  in  courts^  or  in  the  country,      i  Inft.  368. 

1  Haw.  143-  ^ 
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J  €0mmon  mivir]  It  feems  dtar  that  no  one  cm  be  a 
barrator  in  refpcA  of.  one  ad  only ;  for  every  indidoif tit 
for  fucb  crime  mud  charge  the  de/endaat  with  beiog  a 
common  barrator,     i  Haw.  243*  4. 

MoviTy  ixcitgr^  9r  maintainer]  Yet  it  feemcthv  that  an 
attorney  is  in  no  danger  of  being  judged  guilty  of  an  aft 
of  barratry,  in  refpeS  of  his  maintaining  another  in  a 
groundlefa  afiion,  to  the  commenctng  whereof  he  was  no 
way  privy,     i  Haw.  243. 

Alfo  it  bath  been  holden^  that  a  man  fhM  not  be  ad* 
jddged  a  barrator,  in  refpedi  of  any  number  of  falfradtona 
brought  by  him  in  his  own  right  i  for  in  fuch  cafes  ht  ti 
liable  to  cofts.     1/f. 

In  courts]  Either  courts  of  record  ;  or  not  of  record,  ai 
in  the  county,  hundred,  or  other  inferior  courts.  1  hfi. 
368. 

Or  in  the  country]  In  three  manners :  t.  In  difturbance 
of  the  peace.  2.  In  taking  or  keeping  of  pofieffion  of 
lands  in  corrtroverfy,  not  only  by  force,  but  alfe  by  fub- 
cilty  and  deceit,  and  moft  commonly  io  fuppreffion  'of 
truth  and  right.  3.  By  falfe  inventions,  and  fowing  of 
calumniations,  rumours,  and  rsports,  whereby  diTcoid  and 
difquiet  may-grow  between  neighbours,     ti. 

II.^cw  pumjbid. 

By  the  ftatute  of  34  £J.  3.  r.  i.  Tboji^ia/  ofihipem 
fiioll  have  power  to  njirain  m  hmrralors^  and  t§  purfre^  or* 
roft^  take  and  chaftife  ihem^  according  io  their  trofpafs  er 
offence. 

And  although  this  ftatute  doth  not  create  the  offence, 
but  fuppofes  it  at  common  law,  and  only  appoints  the 
punilbment,  yet  an  iodiSm'ent  of  barratry,  concluding 
againfl  the  form  of  the  Jiatute^  Is  hoiden  to  be  good,  and 
agreeable  to  many  precedents.    Cro.  E!iz.  148*  1  Haw, 

244« 

But  it  hath  been  refolved,  that  fuch  indidment  is  not 
good,  without  alfo  concluding  again/I  the  peacr\  for  this 
is  an  eflfential  part  of  it,  as  being  an  ofieoce  by  the  com- 
moo  law.     I  Haw.  244. 

And  it  hath  been  hoiden,  that  "an  indi<5tment  of  this 
kind  may  be  good,  without  alledging  the  offence  at  any 
certain  place  \  bccaufe,  from  the  nature  of  the  thing,  con- 
fifting  of  the  repetition  of  fcveral  atSs,  it  muft  be  inteiKfed 
Co  have  happened  in  feveral  places }  for  which  caufe  it  is 
faid,  that  a  trial  ought  to  be  bjr  a  jury  frofl  tbo  body  of  the 
county.    Id. 
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Which  cafcy  and  that  of  a  common  fcold,  feem  to  be 
the  only  ofFences  for  which  a  general  indi<^ment  will  lie, 
without  (hewing  any  of  the  particular  fads  in  the  indid- 
ment ;  for  barratry  is  an  offence  of  a  complicated  naturtff 
confifting  in  the  repetition  of  divers  ads  in  difturbance  of 
the  peace,  and  it  would  be  too  prolix  to  enumerate  thf^m 
in  the  indidmcnt ;  and  therefore  experience  hath  fettled 
it  to  be  fufficienc  to  charge  a  man  generally  as  a  commton 
barrator,  and  before  the  time  to  give  the  Uefend»nt  a  note 
of  the  particular  matters  which  are  intended  to  be  proved 
againft  him ;  for  otherwife  it  will  be  impoffibie  to  prepare 
a  defence  againft  fo  general  and  uncertain  a  charge,  which 
may  be  proved  byfuch  amultiplicity  of  different  inftances^; 
sod  therefore  the  court  generally  will  not  fuffer  the  pro- 
fecutioQ  to  go  on  in  the  trial  of  the  indidment,  without 
fuch  note  being  given  to  the  defendant*  i  Haw.  244* 
2  Haw.  226,  7*  < 

As  to  the  kind  and  manner  of  puniOiment,  it  is  fald, 
that  if  the  offender  be  a  common  perfon,  he  (ball  be  fined 
and  imprtfoned,  and  bound  to  his  good  behaviour  ;  and  if 
he  be  of  any  profeffion  relating  to  the  law,  he  ought  alfo 
to  be  further  puni(bed,  by  being  difabled  to  pradife  for  the 
future*     I  Haw»  244. 

And  by  the  12  G,  c.  29.  If  any  perfon,  who  hath  been 
convided  of  forgery,  perjury,  fubornation  of  perjury,  or 
common  barratry,  (hall  pradifeas  an  attorney  or  folicitor  } 
he  (hall  be  tranfported  for  feven  years.  /•  4.' 


15a0arD0, 

Concerning  the  fectlcmenc  of  baftard  children,  fee 
title  |door. 

/.  tVboJball  he  deemed  a  bajlard. 
It.  Securing  the  reputed  father. 
IIL  Bend  to  indemnify  the  parijb. 
fl^.  Order  of  filiation   and  maintenance  iy  the 
juftices. 

V.  Appeal  againft  the  order^ 
VI.  Punift)ment  of  the  mother  and  reputed  father. 
VIU  Mother  or  reputed  father  running  awetf. 
VIIL  Murdering  a  bafiard  child. 
IX.  Capacity  of  a  bajlard  as  to  inheritance. 


2 12  jBaEiiatD0» 

/.  Wbojhall  be  deemed  a  hajlard.' 

Meaning  of  the    ^p  H  E  wofd   baflard  fccmcth    Co   havc   bccii    broogW 
wom  B4ft.rd.         1     y^j^  yj  jjy  j,^^  j^^^^^ .  j^j^j  ^Q   jj^  compoimdcd    of 

baft^  vile  or  ignoble,  zn^Jtart^  ovjieorty  fignifying  a  rife 
or  original.   By  the  common  people  in  the  north  (amongft 
whom  is  preferved  much  of  the  ancient  Saxon)  it  is  ftill 
pronounced  bafiart^  denoting  a  perfon  fprung  fn  m  a  vile 
or  fpurious  origin ;  even  as  an  ufflart  is  a  perfon  fuddenty 
rifen  from  a  mean  extradion  in  general. 
Baflard  born  in         Lord  dh  fay?.  We  term  all  by  the  name  of  baftafds  that 
lawful  mar-        ^re  born  out  of  Uwful  marriage.     By  the  common  law, 
"'^^'  if  the  hufband  be  within  the  four  feas«  that  is,  within  the 

jurifdidion  of  the  king  of  England^  if  the  wife  hath  ilTue,- 
no  proof  is  to  be  admitted  to  prove  the  child'  a  baftard, 
>  uniefs  the  hufband  hath  an  apparent  impaffibility  of  pro- 
creation, as  if  the  hufband  be  but  eight  years  old,  or 
UTi(^er  the  age  of  procreation,  fuch  ifiue  is  baftard,  albeit 
he  be  born  within  marriage.  But  if  the  iffije  be  born 
within  a  month,  or  a  day,  after  marriage,  between  par- 
tics  of  full  lawful  age,  the  child  is  legitimate,  i  Infi.  244* 
M\  6  G.  2.  Lomax  and  Holmdtn.  In  ejeSment  the 
qutf(Hon  on  a  tri&I  at  bar  was,  whether  the  leflbr  was  fon 
and  heir  of  Caltb  Lomax^  efqaire,  deceafed  ;  which  de- 
pended on  the  queftioji  of  his  mother's  marriage.  And 
that  being  fully  proved,  and  evidence  given  of  the  huf- 
band^s  bei%ig  frequently  at  LMdon^  where  the  mother  lived,; 
fo  that  accefs  mud  be  prefumed  ;  the  defendants  were  ad- 
mitted to  give  evidence  of  his  inability  from  a  bad  habit  of 
body.  But  their  evidence  not  going  to  an  impojftbility^  but 
an  improbability  only  ;  that  was  not  thought  fufficieiU, 
and  there  was  a  verdict  for  the  plaintiff.     Str,  940. 

And  it  is  fai(^  that  formerly  if  th&  hufbind  was  within 
the  four  feas,  no  proof  of  non  accefs  to  his  wife  was  ad- 
mitted, but  the  child  was  deemed  to  be  his;  but  as  thia^ 
notion  was  built  on  no  rational  foundation,  it  is  now  en- 
tirely departed  from  ^  and  though  the  hufband  and  vf\(c 
are  both. in  England^  if  there  is  fufEctent  proof  that  he 
had  ho  accefs  to  her,  the  child  will  be  a  baftard.  And 
this  was  determined  in  the  cafe  of  PendreU  and  Pendrell^ 
M>  5  G.  2.  which  was  an  iflue  out  of  chancery,  to  try 
whcjher  the  plaintiff  was  the  heir  at  law  of  oTitTbomets 
PendrtlL  It  was  agreed,  that  the  plainVifPs  father  and  mo- 
ther were  married,  and  cohabited  for  fome  months;  that 
they  patted,   fhe  Haying  in  London,  and  he  going- into 
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iiafvrijhtri\  that  at  the  end  of  three  years  the  plafnTifF  WaS 
born.  And  there  being  fome  doubt  upon  the  evidence, 
whether  the  hu(band  had  not  betn  in  London  within  the 
laftyear,  it  was  fent  to  be  tried.  And  the  plaintiff' re  (ted 
atfirft  upon  the  prefumption  of  law  in  favour  of  legiti^ 
macy,  which  was  encountered  by  ftrong  evidence  of  n9 
accefs.  And  it  was  agreed  by  court  and  counfel,  on  the 
trial  at  Guildhall^  before  L.  Ch.  J.  Raymond^  that  the  old 
dodrine  of  being  within  the  four  Teas  was  not  to  take 
place,  but  the  jury  were  at  liberty  to  confider  of  the  point 
of  accefs,  which  they  did,  and  found  againft  the  plaintiff. 
And  the  court  of  chancery  acquiefced  in  the  determination* 
iiu  925.     Andr.  9. 

r.  10  G.  2.  iSr.  and  the  Inhabitants  of  Bedall  in  York- 
Jblre^  An  order  was  made  upon  one  Moor^  as  the  putative 
father  of  two  baftards,  born  of  the  body  of  Elizabeth  the 
wife  of  Richard  SharpUfs :  in  which  it  was  ftated,  that  for 
feven  years  before,  the  hufband  had  had  no  accefs  to  her, 
{he  having  never  feen  or  heard  of  him  all  that  time,  and 
not  knowing  whether  he  was  alive  or  dead;  which  the 
juftices  adjudge  to  be  true,  and  that  Afccr  is  the  father  of 
ihem,  and  order  him  to  provide  accordingly.  Upon  ap- 
peal to  the  feffions,  the  cafe  is  ftated  with  fome  variation  : 
that  in  1728,  .ftie  was  married  to  SharpUfsy  then  a  foldier 
in  MuUin\  troop,  in  a  bam,  by  a  perfon  not  in  the  habit 
of  a  clergyman  ;  that  there  had  been  no  accefs  for  fcven 
yean;  but  it  appearing  by  a  certificate  from  the  commif' 
fary  general's  offices  and  from  the  evidence  of  Simon 
Clarkfon^  that  one  Ruhard  Sharplefy  who  he  was  told  wa^ 
formerly  in  Multins  troop,  was  muflered  as  a  private 
gentleman  in  the  third  troop  of  horfe  guards,  from  Jure 
25,  1733.  to  Fib,  23,  1736,  though  Clark/on  faid  he  could 
not  take  upon  him  to  fwear  that  it  was  the  fame  Richard 
^harpUfi  pretentJed  to  be  married  as  aforefaid  ;  upon  this 
fuppofition  of  the  huiband's  being  alive,  the  feflions  were 
of  opinion,  the  children  were  not  baftards,  and  revcrfed 
the  order  of  the  two  juftices.  And  now  upon  debate,  the 
order  of  feffions  was  quaflied,  and  the  order  of  two  juf- 
tices  confirmed:  for  u  being  ftated  in  both  orders,  that 
there  was  no  accefs  according  to  the  cafe  of  PendrtU  and 
P/»^rr// (above),  it  was  immaterial  whether  the  hu(band^was 
alive  or  not.     ^/r.  1076. 

And,  M.  \o  IV.  K,  and  Abbfrton,  The  cafe  was,  a 
feme  covert^  during  the  abfence  of  her  hufband  at  CadiZf 
was  brought  to  bed  of  a  bafiard  ;  and  her  hufband  was  not 
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in  England  from  the  time  vf  her  conception,  till  flie  wtf 

brought  to  bed.  The  queftion  was,  whether  thi^  child  was 

a  bayard,  efpecially  within  the  words  of  the  ftatute  of  the 

18  Uliz.  (hereafter  follcfwing)  which  faith,  children  bigotten 

and  horn  out  of  lawful  matrimony  \  which  cannot  be  (aid  of 

this  cafe,  the  mother  being  married  at  the  time  of  the  birth 

of  the  child ;  and  if  fuch  a  ihother  ihouid  kill  fuch  child, 

fhe  could  not  be  guilty  of  murder  within  the  ftatute  of  the 

21  J*  c.  27.     But  by  the  court;  He  is  a  baftard  who  is 

begotten  and  born  of  a  feme  covert,  whilft  the  buftand  is 

beyond  the  four  feas.     And  in  a  real  adion  If  general 

baftardy  was  pleaded,  the  bi(hop  ought  to  certify  fijch  a 

one  a  baftard.     And  where  a  man  is  a  baftacd,  he  ia  fuch 

to  all  purpofcs,  and  why  not  within  the  18  EL  For  though 

the  flatute  of  ti  J.  is  a  penal  law,  yet  the  z£kot  18  EL 

is  a  remedial  law.     L.  Raym.  39  s«  396. 

Hnwfsrthe  ^"^  '^i'  non-accefs  of  the  hufbiind  ought  to  be  proved 

wife's  oath  (htU  otherwifc  than  upon  the  wife's  oath ;  as  in  the  follow^ 

fcb**^"*^^     ing  cafe;  A/.  8  G.  %.  K,  and  Riading.     The  defendant 

c  die.  Reading  was  adjuged,  by  an  order  of  bafiardy,  to  be  the 

putative  father  of  a  baftard  child,  hegotten  of  the  wife  of 

onp  Almont  of  Shtrhmm.    The  faid  woman,  on  the  appeal, 

gave  evidence,  tfarat  the  faid  Reading  bad  carnal  knowledge 

of  her  body  in  or  about  Auguft  17329  a^d  fcveral  times 

fince;  and  that  her  hufband  bad  no  acceis  to  her  (r^m 

May  1731,  to  the  time  of  her  examination  in  that  court, 

being  the  3d  of  O^ohtr  17331  and  that  the  faid  Reading  was 

thefather  of  the  faid  child.     And  the  queftionoo  repioval 

of  the  fame  into  the  king's  bench  was,  whether  tl\e  wife  in 

this  cafe  (hould  be  admitted  as  an  evidence  {or  or  againftlier 

hufband,  and  to  bafiardiz&her  own  child.     T^n^^  the  whole 

court  were  of  opinion,  that  the  wife  could  be  a  witnefs  to 

no  other  fid  but  that  of  incontinence^  and  that  this  (he 

muft  be  admitted  to  be  witnefs  to  from  the  neceffity  of 

the  thing  ;  but  not  to  the  abfence  of  her  hulband,  which 

might  properly  be  proved  by  other  witnefTes ;  and  likened 

it  to  the  cafe  of  hue  and  cry,  where  the  perfon  robbed 

ihall  be  admitted  a  witnefs  of  the  faA  of  robbery,  but  not 

to  prove  any  other  matter  relating  thereto,  as  in  whit 

hundred  the  place  was,  and  the  like,  bccaufe  that  may  be 

proved  by  others.     2  8ijf.  Ca.  175* 

And  in  the  cafe  of  K.  and  Rooke^  JU.  26  G.  2«  The 
order  of  the  two  jufticts  ftates ;  it  appears  to  us  by  exa* 
mination  of  Dorothy  the  wife  of  the  reverend  Mr.  Hitiry 
Bird,  that  £he  lived  feparate  from  her  hulband  from  Mi" 
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thtJms  1750^  to  Fihrwn  ^752 ;  and  that  (be  has  not  in 
all  tbat  time  (ecn  or  been  with  him,  he  being  a  priioner 
id  2Vi#  caflle  :  That  Jebn  Rsoh  had  carnal  knowledge  of 
ber  body,  00  the  30th  of  January  1750,  and  got  her 
wifb  child  of  the  baftard.  Excepti^^n  was  taken,  chat  the 
wife  in  this  cafe  was  an  incompetent  witnet$«  By  Lef 
Ch.  J,  and  the  court:  How  far  the  evidence  of  the  wife 
is  to  be  admitted  upon  orders  of  baflardy,  is  now  fettled  in 
the  above  cafe  of  K^  and  Riading  ;  where  the  wife  ap- 
peared upon  the  order  to  be  the  only  witnefs  to  charge  the 
putative  father :  upon  this,  the  order  was  qua(hed ;  and 
the  reafon  given  by  the'court  was,  that  the  wife  might  be 
admitted  to  prove  the  a&  of  a^uhery  ex  nrcejfvate^  for  of 
that  there  could  be  no  other  evidence ;  hut  not  to  prove 
other  fa.5h,  of  which  there  may  be  witneiTes.  The  cafe 
b^ing  fimilar,  muft  be  determined  upon  the  authority  of 
that  cafe.  The  wife's  examination  alone  does  not  make 
the  order  bad,  but  the  fads  to  which  file  is  examined- 
The  neceiEty/  of  the  thing  excepts  her,  as  to  the  fa£i  of 
iduliery,  out  of  the  general  rule  ;  but  not  as  to  the  hOt 
of  00  accefs,  for  that  may  be  proved  by  particular  circum* 
ftances  examinable  by  the  joftices  below.  But  upot)  this 
order  Ibe  appears  to  be  the  only  evidence :  and  her  decla- 
rations are  not  admiffible  to  baftardize  her  iflue.  And  the 
order  was  quaibed.     I  Wtljon^  340. 

But  in  the  cafe  of  Jtf.  and  Btdull  abovementioned,  Tb^ 
order  reciting,  that  on  the  examination  of  the  mother^  and 
9H  ^tbif  proof ^  it  appeared  that  her  hufband  had  np  accefs 
(0  ber,  W4S  held  to  be  good  ;  for  there  the  Woman's  oatl^ 
it  not  fet  forth  as  the  only  evidence,  but  oihif  proofs  which 
mufi  be  intended  legal  proof.     And.  8.  •  ^ 

And  to  the  cafe  of  K.  v.  BramUy.  71  3;  (?•  3.  which 
was  upon  an  order  of  rernoval  of  Sarah  the  widow  of  J^ 
W^rdy  deceafed,  and  her  three  children,  from  l,e$di  to 
Bramiiy^  On  appeal,  the  refpondents,  in  order  to  prqve 
the  marriage  of  J,  fVard  with  the  (aid  Sarah^  producefl 
witne&f,  who  proved  that  they  had  cohabited  together  aa 
m^o  and  wife,  and  were  reputed  fo  to  he  until  the  death  of 
7-  f^ard.  The  appellants  produced  Sarah  IVard  as  a  nirii? 
nefsto  prove  that  flie  never  was  married}  or  tfiat  if^iflle 
v»as,  it  was  in  fr^land%  under  fuch  c^rcumfiancefi  as  l^v'the 
l«ws  of  Inland  rendered  it  wholly  void  ;  and  alfo  offiprrd 
witneiTes  to  prove  declarations  m^de  by  both  J,  and  5. 
^ard^  at  different  tim^s«  <hat  they  never  were  ma^;r^fd. 
But  the  feffions  rejected  the  fame,  ^nd  confirmed  the  prder 
^i  the  ju(iice8»   fubj^  to  the  OBinicn  of  this  court, 
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Chi]d  born  da* 
riog  a  divorcca 


On  veloptary 


Woman  with 
rhild  when  mar- 
ried. 


Widow  having 
a  child  afrer  her 
Kuiband*!  death. 


wherticr  th^s  evidence  ^as^dmlffiWe  or  n6t.— — ^L.  Kenyoft^ 
Ch,  J.  This  evidence  was  certainfy  admi(Hb)e,  though 
the  jufticcs  at  the  feffions  were  to  judge  of  the  tffeik  of  it. 
In  the  cafe  of  K.  v.  St.  Piter*s^  it  was  exprefsiy  hdd,  that 
the  fuppofed  hufband  was  a  competent  witnefs  to  difprovc 
the  marriage.  There  are  alfo  many  other  cafes  in  which 
it  has  been  decided^  that  the  parents  may  be  called  as  wir« 
ncfles  with  refpe^  to  the  legitimacy  of  their  iffuc ;  and 

*  if  they  may  be  called  to  prove  that  they  are  legitimate 

•  children,  there  is  no  reafon  why  they  (hould  be  confidered 
as  incompetent,  when  called  qpon  to  prove  that  the  children 
'are  illegitimate.  But  in  all  thefe  cafes,  fuch  teftimony  is 
open  fo  great  obfervation.*    Durnf,  and  Eafi^  6  V.  330. 

M.  5  >/«•  St.  George*$  and  St.  Margaret^  Wtftminflit. 
Where  a  woman  is  feparated  from  her  hufband  by  a  divorce 
a  menfa  &  than,  the  children  fhe  has  during  the  feparation 
arc  baftards  ;  for  a  due  obedience  to  the  fentencc  fhall  be 
intended,  unlefs  the  contrary  be  (hewed  :  but  if  a  hufband 
and  wife»  without  fentcnce,  do  part  and  Kwe  fcparate,  the 
children  (hall  be  taken  to  be  legitimate,  and  fo  deemed  till 
the  contrary  be  proved,  for  acccfj,  (hall  be  intended.  But 
if  a  fpecial  vcrdift  find  the  man  had  no  accefs,  it  is  a  baf- 
tard  ;  and  fo  was  the  opinion  of  lord  Hale  in  the  cafe  of 
DidtKS  znd  Col/ins,   i  Salk,  123. 

But  if  a  man  and  his  wife  agree  voluntarily  to  feparate, 
the  law  will  prefume  accefs,  unlefs  the  negative  be(hewn« 
1  Black,  Com.  457. 

If  a  woman  grofsly  enfient  marry,  it  is  the  child  of  the 
hufband  ;  for  when  they  teftify  their  confent  by  a  public 
marriage  before  the  birth  of  the  child,  it  is  a  public  ac- 
knowledgment that  the  child  is  his,  for  at  that  time  the 
child  is  one  with  the  mother,  an^  therefore  in  taking  the 
mother,  he  takes  the  child  with  her.     i  RgIL  Abr.  358*. 

The  law  hath  app  Mntcd  no  exadt  certain  time,  for  the 
birth  of  legitimate  iffue,  by  the  widow  after  the  death  of 
her  hufband.      1  Dar,v,  726. 

JW.  7  y.  Al{6^  and  BowirelL  The  queftion  wis,  whe- 
ther, the  woman  being  delivered  of  a  child  foriy  weeks 
and  nine  days  after  the  death  of  her  hufband,  fuch  child 
ihould  be  deemed  a  baftard.  And  it  was  proved,  that  her 
deceafed  hufband*s  father  did  much  abufe  her,  and  caufed 
her  to  lie  in  the  flreets ;  and  three  phyficSans  (two  of 
them  being  doSors  of  phyjjck)  made  oath,  that  the  child 
came  in"  time  convenient  to'W  the  child  6f  the  party  who 
died;  and  that  the  ufual  time  for  a  womin  to  ^o  with 
child^  is  nine  inonths  and  ten  dayi|  totwit)  folar  nnoA^s» 

*     at 
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at  thirty  dtiys  to  the  month,  and  not  lunar  months ;  an4 
that  by  feafon  of  the  wane  of  ftrength  in  fhe  woman  or 
the  child,  or  by  reafon  of  ill  ufage,  (he  might  be  a  longer 
time,  viz*  to  the  end  of  ten  months  or  more.  And  the 
phylicians  farther  affirmed,  that  a  perfeS  birth  may  be  ait 
iievf  n  monthsi  according  to  the  firength  of  the  mother  or 
child,  which  is  aa  long  before  the  time  of  the  proper 
birth.  And  by  the  fame  reafon  it  may  be  as  long  defers 
rtd  by  accidenr,  which  is  commonly  occafioned  by  infir- 
mities of  the  body,  or  paffions  of  the  mind.  And  the 
child  was  adjudged  to  be  legitimate.     Cr0.  Jac.  541. 

//.  Securing  the  reputed  father. 

By  the  6  G.  3.  r.  31.  Whereas  the  laws  now  in  being 
are  not  fufficient  to  provide  for  the  fecuring  and  indemni- 
fying parifiies  and  other  places,  from  the  great  charges 
frequently  arifing  from  children  begotten  and  born  out  of 
lawful  matrimony  ;  it  is^nadied,  That  if  any  Jingle  woman 
jhall  be  delivered  of  a  haftard  child^  which  fit  all  he  chargeable^ 
$r  li}ely  to  become  chargeable  to  any  farijh  or  extraparochial 
place  5  or  Jhall  declare  herfelf  to  be  with  child ^  and  that  fucb 
child  it  likely  I0  be  born  a  baflardy  and  to  be  chargeable  to  amy 
parijh  or  extraparochial  place ;  and  Jhall  in  either  ofjuch  cafes^ 
in  an  examination  (A)  to  be  taken  in  writings  ppon  oath^  be^ 
fore  one  jujiice  of  the  county^  eity^  or  town^  corporate^  where 
fiich  parijh  or  place  Jhall  lie,  charge  any  perjon  with  having 
gotten  her  with  child  ^  it  JhaU  be  lawful  for  fuch  jujiice,  upon 
application  nlaie  to  him  by  the  over  Jeers  oj  the  poor  of  fuch  pa^ 
riftf^  or  one  of  them,  or  bf  any  fubjiantial  houjholder  of  Juch 
extraparochial  place,  to  iffue  out  his  warrant  (B)  for  the  im-^ 
mediate  apprehending  fucb  perfon  fo  charged  as  aforefaid,  Ofid 
for  bringing  him  before  fuch  juJlice^  or  before  any  other  of  his 
majejiyi  juftiees  of  the  peace  for  Juch  county,  ciiy,  or  town  cor^ 
pornte :  jfnd  the  jti/Uce  before  whom  fucb  perjon  Jhall  be  brought 
Jhall  commit  (C)  htm  to  toe  common  gaol  or  houfe  of  corre^ion^ 
unlefi  he  Jhall  give fecurity  (D  )  to  indemnify  fuchparijb  orplacfy 
or  Jhall  enter  into  a  tectgnizance  (  E  )  with  fufficient  Jurety,  upon 
condition  to  appear  at  the  next  general  quarter  fjftons,  or  gene» 
rolfeJftonSf  of  the  peaa^  to  be  holden  for  fiech  county  or  liberty^ 
and  to^  abide  and  perform  fuch  order  or  orders  as  Jhall  be  made^ 
in  purjudnce  of  an  aH  pcijfid  in  the  iBtb  year  of  the  reign  of 
her  late  majejiy  pieen  £lifabeth,  concerning  hajiards  begotten 
and  born  out  of  laufnl  n^atrimm}^     f.  1  • 

JJJite  out  his  warrant  for  immediate  apprehending']^  If  tht 
conliable,  having  a  warrant  to  apprehend  the  reputed 

father. 
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father,  fball  willingly  or  ntfgiigeDtly  fuSef  bim  ca 
cfcape ;  be  may  be  bound  over  to  the  feffionsy  and  there 
indided,  fined,  and  impfifoned ;  and  under  the  ixyfiiience 
thereof  be  compelled  to  make  fatisfadion  to  tbe  pto- 
fecutors. 

?#  apptar  at  tbi  next  giiiral  quariir  ffjftws]  It  hath  been 
nfuali  to  bind  fuch  perfon  to  appear,  not  at  the  next  (eC* 
fions  generally,   but  at  the  next  feifions  after  the  child 
fliall  be  born  \  upon  a  principle  of  xroovenience,  left,   if 
the  child  Ibould  not  be  born,  or  the  mother  not  be  able 
to  go  before  the  juHicei  in  order  to  filiate  the  child,  bo- 
fore  the  next  feflions,  the  reputed  father  (hould  be  gone, 
and  the  defign  of  tbe  zGt  be  frufiratcd.     But  tbe  worda^  of 
the  ad  mud:  be  purfued  ;  and  therefore  he  muft  be  bound 
U  appear  at  the  mxt  general  quarter /e//jcis  [or,  genera!  fef^ 
faMi\  of  the  peace  to  be  hodden  for  fuch  county  or  liberty, 
and  te  abide  and  perform  fuch  erder  er  orders  as  /ball  be  made 
in  purjuance  ef  an  a£i  paffed  in  the  1 8/&  year  $f  the  reiget  ef 
her  late  maje/ly  queen  Klifabeth,  cenurnieig  bqftards  hegetten 
and  hern  out  of  Inwful  matrimofif, 

Elifabeth]  This  fiarute  recites  the  name  of  queen  £B^ 
fabetb  with  the  letter  f\  whereas  the  ftatutes  themfelves  pf 
that  queen's  reign  do  always  exhibit  her  name  with  a  %. 
Which  is  noted  here  oifly,  as  not  ekadly  agreeable  to 
that  precifion  which  ordinarily  is  required  in  reciting  a£b 
of  parliament  in  cafes  penal. 

And  if  fuch  woman  fhaU  die^  or  he  married^  before  fhe  Jbotl 
he  delivered^  or  mi f cany  of  fnjA  ebild^  or  flusU  appear  not  t9 
have  been  with  child  at  the  time  of  her  examination^  fucbhgr* 
fonjhall  be  difcharged  from  his  recognizance  at  the  next  feffians^ 
or  immidiately  releafed  out  of  cuftody  by  warrant  of  one  ju/lice 
refiding  in  or  near  the  limits  tubere  fuch  parifh  or  place  fiM 
lie.     f.  2. 

And  on  application  made  by  any  fuch  perfn^  who  Jball  be 
tommitted  to  any  gaol  or  houfe  of  c^rr^^tion^  or  by  any  Pfrjoto  on 
his  behalf,  to  any  jufiice  refiding  in  or  near  the  limits  where 
fuch  parifh  or  place  fhall  lie ;  fuch  juftice  fholl  fummon  (  F)  ti« 
woerfeers  of  the  poor  of  fuch  parifh^  or  one  or  more  fub/i ant ial 
houjholders  of  fuch  extraparochial  place^  to  appear  before  tune  at 
a  time  and  place  to  be  mentioned  in  fuch  fumm^ns^  tofhevf  cetufe 
tuhf  fuch  perfon  fiymld  not  be  difcharged  :  And  if  na  order 
fiall  appear  to  have  been  made^  in  purfnanee  of  the  l%th  of 
£lif.  within  fix  weeks  after  fmh  woman  fhall  have  bun  ek" 
liver ed^  fucb  juftici  may  djfcbarge  (G)  bim  from  bis  in^rifm^ 
mertf.  I  J. 
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But  i$  /hall  yut  hi  lawful  far  wif  juflUi'  to  fM  fmr  my 
woman^  h^fvri  Jbe  Jhall  hi  dflivertd^  ^ndMimwib  afitr^  in 
%ritr  te  bit  hting  ixat^md  <on<immng  bn  prt^ancy ;  «r  tP 
ampel  any  woman,  htfore  Jbt  fhali  bi  diliverid^  U  anfwn  any 
fue/tims  rtiating  to  ber  pregnancy,     f.  4* 

To  compel  any  woman]  M.  il  G»  K-  and  Chandler,  In- 
didment  for  fecreting  a  woman  big  with  an  illegitimate 
child,  fo  that  {he  could  not  be  had  to  give  evidence  about 
the  father.  The  defendant  demurred.  And  by  the  court. 
Judgment  muft  be  given  for  the  defendant,  for  the  child 
cannot  be  illegitimate  before  it  is  born,  there  being  alwayg 
a  polEbility  that  i|  may  be  born  in  la^^ful  wedlock.  And 
by  this  z£k  the  woman  is  not  to  be  compelled.  Str,  6s s. 
L.  Raym.  1368* 

III.  Bond  to  in4emnijy  the  parijh.    . 

By  the  aforcfaid  ftatute  of  6  t?,  2.  r.  31.  The  jufticc  be- 
fore whqm  the  party  (hall  be  brought  (hail  commit  him, 
uolefs  he  (hall  pvejecurify  to  indemnify  the  parl/h^  or  enter 
into  recognizance  to  appear  at  the  feffions. 

In  this  cafe,  whether  a  bond  or  other  fecurity  ought  to  TowKomfhe 
be  made  to  the  churchwardens  and  overfeers  and  their  bondoaghtttie 
fuccefibrs,  or  to  their  executors  or  adminiflrators,  hath  *^**"' 
been  queftioned :  concerning  which  the  author  of  the 
Rtadings  upon  the  Statutes  faith  thus:  Thofe  gentlemen 
who  have  taken  upon  them  to  dired  the  officers,  to  have 
fuch  bonds  or  other  fecurities  made  to  them  and  their 
fucceflbrs,  would  do  well  toconfider,  whether  the  church- 
wardens and  overfeers  are  fuch  a  corporation  as  can  pur- 
chafe,  fue  and  be  fucd :  And  whether  bonJs,  being  things 
in  adion,  it  may  not  be  difficult  for  the  fucceflbrs  of  the 
churchwardens  and  overfeers,  to  whom  they  viere  made, 
to  maintain  an  adion  on  a  bond  made  to  their  predeccf- 
fors.  It  is  true,  churchwardens  may  maintain  an  a£lion 
for  the  goods  of  their  church:  but  they  arc  not  fuch  a 
corporation,  as  can  t^ke  or  purchafe  lands,  or  take  fecu- 
rities for  the  ufe  of  their  church,  except  in  Londonm 
And  It  was  never  pretended,  that  the  churchwardens  and 
overfeers  of  the  poor  are  a  corporation  in  any  refpeft  in  re- 
lation to  the  poor,  and  confequenily  can  neither  fue  nor  be 
fued  as  fuch.    Read.  Baft. 

And  indeed,  upon  the  whole,  the  taking  of  a  bond  in 
any  kind  feemeth  not  fo  convenient  for  the  parifb,  as  an 
order  made  by  the  juftices ;  becaufe  tbe  fuing  upon  a  bond 
is  both  tedious  and  expenfive,  whereas  the  courfe  of  car- 
rying aa  order  into  execution  is  very  (hort  and  eafj. 

But 


«2o  Bii0dtd0. 

But  thea»  on  the  other  hand,  a  bond  will  b7nd  a  man's 

executors ;  but  che  order  of  the  juftices  being  obligatory  only 

upon  the  maa  himfelf,  when  he  dies,  the  order  dieth  with 

him. 

Aaionofiabond      M.  21  G*  3.  Kiri  and  Strickland.     It  was  moved  for  a 

Ilir"i"*k-?/,.«  ""wlc  to  flicw  caufe,  why  the  defendant  Ihould  not  be  dif- 

^ftarrt  child,  DO  i«ri-  iit  r\-  r 

snore  can  be  re.    charged  upon  tiJing  cooimon  bail,     it  was  an  action  of 
covered  than  the  jebc  upoo  a  bond.  Conditioned  for  the  indemniiicauon  of  a 
I**"'a<!d?""'    parifli  agatntt  a  baftard  child.     The  penally  in  the  bond  was 
^^  5^'- }  '^^  ^^  plaiotifF,  in  his  affidavit  for  holding  the  de* 

fendant  to  bail,  had  fworn  that  he  was  juftiy  indebted  to 
kim  in  that  fum.  But  the  defendant,  in  the  aiEdavit  on 
which  this  motion  was  grounded,  fwore  that  Only  3L  and 
fotne  odd  (billings  were  really  due.  The  court  faid  the 
condu£i  of  the  plaintiff  was  altogether  unjuftifiable,  and 
chat  he  was  liable  to  an  action:  That  in  the  cafe  of  a  bond 
conditioned  for  the  performance  of  a  promlfe  of  marriage* 
and  in  fpme  other  inftances,  the  penalty  is  the  real  dei)t ; 
but,  in  other  xafcs,  the  bail  could  only  be  taken  for  the 
(urn  to  which  the  plaintifF  would  he  entitled  in  damages  for 
the  breach  of  the  condition.  At  iiril,  however,  they  Teemed 
to  think  they  could  not  relieve  the  defendant  npon  thi«  fum- 
mary  application,  it  having  been  a  uniform  rule  not  to  go 
into  the  merits^  upon  fuch  a  motion,  but  to  take  the  mat- 
ter as  it  ftood  upon  the  affidavit  to  bold  to  bail  \  but  at  laft 
they  granted  the  rule,  declaring  that  they  were  perfuaded 
the  plaintiiF  yvould  not  venture  to  Ifaew  caufe  agatnft  it. 
Douglas^  432. 
Kor  more  than         £.  i8  &.  J.  Bfafigwin' 2ind  Pirrst,    It  was  moved  fot 

!i*^f*^h  b*"'d    ^**^^  *^  P*y  ^^'*  (being  the  whole  penalty  of  a  bond  to  in- 

cy  o  t  e  on  .  j^^^^j^^  ^  partlh  againft  a  baftard  child)  into  court,  with 

co(is.     It  was  obje^^,  that  this  was  an  aAion  for  a  iiogle 

breach  of  the  bond,  on  which  the  pariQi  was  entitled  to 

recovers  after  which,  the  penalty  (hall  ftill  remain  in  full 

force,  to  anf^'er  fubfequeot  breaches^  as  they  may  arife* 

in  infinitum.     But  not  allowed   by  the  court :  And    tl^e 

L.  Ch.  J.  De  Grey  faid,   This  is  fo  plain  a  cafe,    that 

nothing  that  one  can  fay  can  make  it  plainer.      The  .bond 

alcertains  the  damage  by  confent  of  parties.     If  therefore 

the  defendant  pays  the  plaintiiF  the  whole  dated  damages^ 

what  can  he  defsre  more?  Black*  Rep,  1190. 

Officers  need  T,  29  G.  3.     Hays  and    Another  v.  Bryant,     In  the 

•ot  an  flwif  of     (cwijnnon  pleas.     Debt  on  a  bond  in  the  penalty  of  50 1. 

i^w"lr°oprn  •**  brought  by  the  pariOi  officers  of  Ridgwell  in  Effex^  con- 

Vind  given  TO      ditioncd,  to  indemnify  the  pari(b  of  /Si^^ti;/// againft  the 

indenioify  a  pa-   ^^b^^ges  ©f  fttch  baftai d  cbijd  or  children  as  one  Eli- 

''^  fabetb 


fib/tb  Ifincb  then  wgbc  with,  and  (hould.  be  delivered 
of  [a).- 

Jc  was  proved  at  the  triaU  that  the  defendant  had  agreed 
(o  pay  a  a.  6(1^  per  week^  which  he  in  h&  paid  for  fome 
time,  and  then  refufed,  alledging  that  the  fum  Was  too 
great.-<-Thc  counfel  for  the  defendant  objeded,  that  the 
pUin'tifFs  or  parilhioners  were  not  obliged  to  maintain  the 
children  without  a  juftice's  order  for  that  purpofe*  But 
Mr.  7.  IP'ilfon^  who  tried  the  caufc,  over  ruled  the 
objccltion  $  and  a  verdi^i  was  found  for  the  plaintifTs.— A 
rule  having  been  granted  to  (hew  caufe  why  the  verdiA 
(hould  not  be  fet  afide,  and  a  nonfuit  entered  ;  Bend^  fer* 
jeanr,  repeated  the  objedion  which  he  had  made  at  the 
trial,  and  cited  the  cafe  of  Simpfon  v,  Jchnfon  (above), 
^•^HkelU  ferjeant,  was  going  to  (hew  caufe,  but  was 
(lopped  by  the  cQurt^   who  held  clearly  that  an  order  of  ^ 

juftices  was  not  necefTary  to  make  the  officers  of  the  parifk 
liable  to  do  what  they  were  otherwife  under  a  legal  oblr- 
gaiion  of  doing,  namely,  to  provide  neccflTafies  for  the 
children,  and  therefore  difcharged  the  nile.  Caf  by  //• 
Black.  253. 

It  fometimes  happens,  by  the  mother's  removing  into  Mothttinno^- 
anofher  parifh,  that  the  child  is  not  born  rn  the  parift  in*  i°e  ^^**^  *^^ 
dcmnified ;   but  this  doth  not  abfdutcly  quit  the  bond ;  ^^^^^^^^ 
becaufe  there  is  a  coiffequential  damage  to  the  parifh  in*  child  iiboinw 
demnified^   which    may  iScBt  the  reputed  father.      For 
where  the  child  goes  with  the  mother  for  nurture,  the 
parifh  where   the  child   was  born,  and   not  the  parUh' 
where  it  refides  with  the  mother,  is  bound  to  maintain  ft. 
As  in  the  cafe  of  Sim f fin  and  Jjhnfon^  M.  19  G.  3.  which 
was  a  cafe  leferved  from  the  affizes  for  the  opinion  of  the 
court,  on  an  a^ion  of  debt  upon  a  bond.     The  defendant 
J^hnfin^  being  apprehended  by  virtue  of  a  warrant  under 
the  ftatute  of  6  G.  2.  gave  bond  in  the  ufual  form  to  in- 
demnify the  parifli  of  IVickham  St*  Paul^  againft  all  cofts, 
charges,  and  other  demands,  touching  and  concerning  a: 
child  of  which  Jemima  Waafi  was  then  pregnant,  and  likely 
to  be  born  a  baftard.     it  happened,  that  befoft  the  birth 
of  the  child  fhe  removed  herfelf  voluntarily  from  Wickbam 
St,  Paul  to  the  parifh  of  Gvejiingthorpi^  and  was  there  de* 
livered  of  the  fame  baftard  child.     After  her  delivery, 
ihe  returned  to  the  parifh  of  fFitkham  St.  Paul^  where  her      « 
legal  fettlement  was,    carrying  her  child  with  her,  and 
received  is.6d.  weekly  from  the  plaintiff  JiMf/^ff,  wba 

{})  N.  B,  She  was  afterwards  delivered  of  two  ohildreo. 
&  wa» 
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Was  o6t  of  the  overfeeri  of  the  poor  therft  for  the  mam- 
cenance  of  berfcif  and  her  chfld.  '  No  order  was  in^de  bj^ 
any  juftice«  direding  the  allowance  of  the  faid  i  s.  6d,  or 
any  orher  fum  to  be  made  by  the  parifli  offi^er^  of  ff^ick* 
tarn  St  Paul,  And  no  demand  was  made  at  any  time  on 
the  defendant  ^ahnfin^  who  lived  in  the  adjoining  parifli 
of  Gutjiviph^rft ;  but  a  demand  was  made  on  one  of  his 
fu  re  ties,  woo  refufcd  to  pay.— -The  court  were  fo  clearly 
of  opinion  w'uh  the  defendant,  that  they  ^wotild  not  hear 
his  cournfeL  L.  Mohifitld  faid,  that  the  payment  by  the 
pariOi  officers  of  JVukham  was  doubly  voluntary  \  firft>  be* 
caufe  there  bad  been  no  order  upon  (hem  to  pay ;  and 
fecondly,  becaufe  they  were  not  liable  to  maintain  the 
child,  but  the  parifli  where  it  was^  born,  and  they  fliould 
have:  applied  to  the  officers  of  that  parifli*  Dcuglas^  7* 
OtMtcD  tiiiaer  This  queftion,  whether  children  under  feven  years  of 
Acmcsof  7f  .  age,  who  are  living  with  their  mother  for  nurture  at  the 
i^hV'ilhe?**'  place  of  the  mother's  fettlement,  but  whofe  own  fettle* 
piacoof  fettle-  mcnt  IS  10  another  parifh,  are  to  be  maintained  by  the 
mtnt,  are  to  be  parifli  where  the  mother  lives  and  is  fettled,  was  detcr« 
"^ ^T^riJb  "*'"*^^ '"  ^^^ ^*f^  ®f  Darlington  and  Himlifigton^  H.  ij  G.  3. 
Ktksykc-'  EUamr  Guy  went  with  a  certificate  from  the  townfliipof 
HimUxgtm  in  the  North  Riding  pf  the  county  of  T^ri,  to 
the  townfliip  of  Darlingun  in  the  county  of  Durham^  and 
during  her  refidence  at  Darlington  bore  two  baftard  chil- 
dren there«  Afterwards  becoming  chargeable,  two  juf« 
tices  removed  the  faid  Ekaner  Guy  from  the  faid  townihip 
of  Darlington  to  the  faid  townfliip  of  Hemlingtsn  which 
gave  the  certificate  ^  but  faid  nothing  in  thetr  order  of 
-  removal  concerning  the  two  baflard  children,  one  of  whom 
was  then  four  years  of  age,  and  the  other  two  years. 
The  mother  took  them  with  her  to  Homtington.  Where* 
upon  Himlington  applied  to  fomeof  the  ju dices  in  the  coun- 
ty of  Durham^  for  an  order  upon  the  townfliip  of  Darlings 
ton  to  maintain  the  faid  two  baftard  children  then  le-* 
fiding  at  Hemlington  with  their  mother  as  nurfe  childrei& 
And  after  fummoning  the  overfeers  of  Darlington  to  flieur 
caufe,  two  juftices  of  the  county  of  Durham  made  an  or« 
.der  upon  the  overfeers  of  Darlington  to  pay  to  the  over- 
feers of  Httnlington  two-fliillings  weekly,  for  the  mainte- 
nance of  the  faid  two  baftard  childreo,  whilft  nurfe  chil- 
dren with  their  mother  at  Hemlington.  The  overfeers  of 
Darlington  appealed  agatnft  this  order  of  maintenancei 
but  oftered  to  receive  and  provide  for  the  children  in  the 
townfliip  of  Darlington.    The  Angle  queftion  before  the 

ieffions  was,  ^*  Whether  the  townfliip  of  i7iir/r>iS^M  ^*^^ 
10  **  vaa 


•*  WM  not  obliged  to  pay  to  the  townfhip  of  HernVngton 
'^any  relief  for  the  two  baRard  children,  whilfl  they  re- 
**  roained  with  their  mother  as  nurfe  children  at,  and  aC 
*•  the  cxpence  of,  the  faid  townfhip  of  Hemlington^  (he 
**  refiifing  to  part  with  them  to  the  townOiip  of  Darlington?'* 
Aod  the  fcffions,  being  of  opinion  that  they  were  not 
obliged,  quafhed  the  order  of  maintenance.  The  pro- 
ceedings being  removed  into  the  court  of  king's  bencht 
the  coart  were  of  opinion,  that  the  townfhip  of  /  oriirg^ 
ion  was  obliged  to  maintain  the  two  children  at  Hemting^ 
tsn,  whilft  refidin^r  there  wi.h  their  mother  as  nurfe  chil* 
dren;  and  therefore  quafhed  the  order  of  fedions,  and 
affirmed  the  order  of  the  two  juflices.    CaU,  Caf,  6. 

And  there  b  no  difTerence  as  to  this  point  between 
biSards  and  legitimate  children  :  As  in  the  cafe  of  Sher^ 
mufidhurf  and  Bolney  {CartK  279.)  A  woman  with  three 
childreo^  ail  under  feven  years  of  age,  being  fettled  in 
ShirmmMmy^  roairied  a  man  fettled  in  B^key.  After  the 
marriage^  the  mother  and  three  children  were  fent  to  Hot- 
iky»  The  pariOi  of  Sbirmandbury^  before  the  marriage, 
allowed  3s.  a  week  for  the  three  children ;  and  the  pay- 
ment being  difcontinued  after  the  marriage,  two  jufiices, 
en  complaint  of  the  parifli  of  Bolnnf^  made  an  order  that 
Shtrmtrndbury  (hould  continue  to  pay  the  38.  l^he  fef- 
fions,  and  afterwards  the  court  of  king's  bench,  con- 
firmed the  order  of  the  juftices.  And  the  court  fiid.  This 
cafe  is  within  the  equity  of  the  ilatute  for  relief  of  the 
poor ;  and  there  is  no  reafon  that  Shermandbury  fhould 
ke  difcharged  of  the  children  by  their  mother's  marriage. 
Dmglas^  10. 

IF.  OrdiT  of  Jiliatim  and  maintettance  by  the  juftices^ 

If  fecurity  hath  not  been  given  to  indemnify  the  panfh» 
the  next  thing  in  the  courfe  of  proceeding  is  the  order  of 
filiation  and  maintenance  to  be  made  by  the  juflices. 

By  the  18  EU  c.  3.  Concerning  baftards  begotten  andheru 
out  if  Imuful  matrimenyy  the  faid  baftards  bang  now  ttfttoig 
keft4ti  ibi  iharges  of  the  parijb  when  thgy  vueri  born^  to  the 
gnat  burdm  of  the  fame  panjh^  and  tfi  the  evil  example  ^nd 
tneowrageTmnt  of  lewd  lije^  it  is  ina^td^  that  two  jufiices 
{  iQ^)  iner  next  unto  the  Umifs  uhere  the  parijh  church  is^  » 

within  which  fari/h  Jueb  bafiard/hali  be  born^  upon  examina-' 
tian  of  tbi  caufe  and  cireuf^aneos  (H),  /hall  and  may  by  thetr 
difiraionj  take  order  (l)  ett  well  for  the  funiftment  of  the 
tmbir  ioid reputed  fenber^  ets  alfo  for  the  bitter  relief  ^  futh 

farifh^ 


par\Jh^  in  part  or  in  aU\  ondjhall  and  may^  by  Hie  d&fcr9Um% 
tak$  ordtrfor  (he  kt0ping  of  iVery  fuchio/iard  child,  by  cbarg* 
ing  fuch  mothtr  or  rtputtd  father  with  ihf  payment  »f  rmmy 
Wiiktyy  or  QtfirfrfientatioH^for  the  relief  of  fuch  child,  in  fitch 
ways  as  they  p>  dl  think  mttt  and.  convenient,  And  if^  after  the 
fame  order  by  them  Jubfcribed  tmder  their  bands  ^  the  mother  et 
reputed  fathef ,  vpon  notice  thereof  ^fiall  mt  for  their  part  obfe*  ve 
and  perform  the /aid  o^d^r^  thai  then  every  Jucb  party  fo  making 
default  in  net  perforfning  the  faid  order  %  to  be  committed  (¥^)  te 
ward  in  the  commM  gao/f  there  to  remain  without  bailor  mtnin^ 
pri/cj  except  he  ^Jhejhall ptd  in  fij^ciei^l  furety  (L)  toper- 
form  the  faid  order ^  or  elfe  ptrfonaily  to  appear  at  the  next 
.  '  general  fe/pons  of  the  peace^  to  le  holJe^  in  that  county  where 

jHch  order  Jhall  be  taken ;  and  alfo  te  abide  fuch  order ^  41s  the 
the  /aid  jufiiceSf  or  the  more  part  ^  ihetn^  then  and. there  JhfU 
take  in  that  behalf  (if  they  then  and  there /ball  take  any)  j  and 
if  at  the  /aid /e/ftonSy  the  fuidjufiices /hall  take  no  other  order ^ 
then  to  abide  and  per/or m  the  order  k^fore  made^  as  is  abcvt^ 
/aid» 
^Tfiefrffionimiy       And  by  the  3  Cha,  c.  4*     All  ju/lices  0/  the  peau  within 
^zI^ItT  *oi^^*    their  fever  til  Jimits  ^nj  pre^n^s^  and  in  their  ffneral  fej^ns^ 
VohUj  ^^y  ^  and  execute  all  things  concerning  th^t^parj  of  tU  faid 

Jlatute^  that  by  ju/lJccs  0/  'he  peace  in  the  fevered  counties^ariby 
the  /aid  /iatute  lifniied  to  be  none.  Upon  which  (latuce.of  the 
3  Cha.  there  hath  been  great  diverfity  of  opinioo,  whether 
or  no  the  feiTions  hath  power  thereby*  to  make  an  original 

•  order  in  the  cafe  of  bastardy «  without  the  matter  coming 
be/ore  them  by  way  of  appes^l.  But  it  feems  now  to  be 
fully  fettledy  that  the  Teflions  have  power  to  mai(c  an  original 
order,  as  appears  by  ihe  following  cafes  1 

//.  9  Cha.  Pridgeons  cafe,  Pridgeon  was  brought  to 
the  bar  upon  an  habeas  corpits ;  and  it  appeared^  upon  iht 
return  thereof,  that  upon  compUint  to  the  two  riext 
juilices  he  was  by  them  ordered,  to  keep  a  baftarjd  child» 
be  being  according  to  the  faid  order  the  reputed  father* 
From  this  order  be  appealed  tor  the  next  feffion  ;  at  which 
if Ifions  the  matter  being  examined,  he  was  difcbarged, 
and  the  order  of  the  two  jufttces  repealed.  Afterwards, 
at  another  feffions,  the  matter  being  re*exaiDined,  it  was 
orcfcred  according  to  the  firft  order  of  the  two  jufiices, 

•  that  he  fliouM  be  accounted  the  reputed  father  of  the 
baftard,  and  ihould  keep  it }  and  that  if  he  did  not  per- 
form it,  he  (hould  be  apprehended,  and  committed.  And 
thereupon  being  apprehended  and  committed,  and  all  dim 
spatter  returned,  the  court  held,  that  be  being  difcbarged 
at  the  next  feflions,  to  which  he  appealed  according  to  the 

ftatute 
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itatttte  of  I  ft  EL  the  fecond  reflions  bath  Do  power  to  alter 
if.  And  becaufe  none  were  theie  to  maintain  this  return^ 
he  was  bailed,  and  day  gii^en^  that  if  other  matter  were 
not  (hewed  before  fuch  a  time,  he  (hould  be  difc barged. 
Alterwards,  this  matter  being  moved  again,  all  the  court 
delivered  their  opinions  /eriatim^  that  the  order  in  the  firft 
feffions  was  conclufive,  and  the  order  in  the  lad  feU 
fions  was  merely  void.  ^  For  the  ftatute  of  i8  EL  appoint- 
ing, that  upon  appeal  to  the  feffions  from  an  orJer  of  two 
juftices,  their  order  (hall  bind  him  who  is  adjudged  to  be 
the  reputed  father;  and  in  this  cafe,  having  appealed  to 
the  feffions,  and  they  making  an  order  in  court,  thitt  order 
is  final,  and  no  other  feffions  nor  authority  may  meddle 
therewith.  And  if  was  held,  that  the  ftatute  of  3  Cba, 
doth  not  aid  this  cafe;  for  the  ftatute  there  is,  thati/*  ibg 
two  tuxtjujiices  muht  not  provifionfor  the  haftard^  thijuJUcis 
at  their  quarter  feffions  Jhall  fettle  an  order  for  ketping  of  tbi 
haftard as  the  two  next  jujiices  ought:  But  it  doch  not  give 
more  power  or  authority,  nor  gives  authority  to  one  tef« 
£ons  to  alter  chat  which  in  a  former  feffions  was  ordered, 
Cro.  Car,    341.  350. 

f .  10  Cta»  Siater's  cafe,  ff^fliam  Slater  was  by  Efiza* 
hib  Eton  charged  with  the  getting  of  a  haftard  child  qn 
her  body.  The  two  next  juftices  did  not  make  any  order 
in  it  according  to  the  ftatute  of  18  EL  But  the  caufe 
came  firft  to  be  heard  at  the  feffions,  where  thejufticea 
ordered  that  Slater  (hould  be  difcharged  of  the  child,  and 
adjudged  Alexander  Liigb  to  be  the  reputed  father.  After- 
wards, on  complaint  to  the  judges  of  affize,  the  judges 
ordered,  that  two  of  the  next  jurtices  to  the  part(h  where 
the  chjid  was  born  (naming  them)  (bould  take  confidera- 
tion  thereof  according  to  the  ftatute,  and  fectle  fuch 
courfe  therein  as  to  juftice  appertained :  Whereupon 
tho(e  two  juftices  declared  the  faid  fViUiam  Slater  to  be 
the  reputed  father;  and  on  his  refufing  to  pay  the  fum 
ordered  by  them  for  the  maintenance  of  the  child,  they 
committed  him.  Upon  removal  of  the  proceedings  into 
the  court  of  king's  bench,  thefe  two  points  were  refolved 
by  the  whole  court :  1.  That  before  the  ftatute  of  3  Cha^ 
the  fcffi  ms  had  no  authority  to  meddle  in  the  cafe  of  baf- 
tardy,  till  the  two  next  juftices  according  to  the  ftatute  of 
28  EL  had  made  an  order  thelrein  ;  and  that  then,  and  noC 
before,  on  the  party  refufing  to  perfoi;m  the  order,  and 
giving  fecurity  to  appear  at  the  ftffions  and  abide  fuch 
order  as  the  juftices  then  and  there  (hould  make,  the  juf« 
tices  at  the  feffions  might  make  a  new  ordcr^  otbcrwife 

Vol.  I^  Q»  iiou 
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noU  1.  Thtt  by  the  ftacute  of  3  Cba.  the  jufliaet  in  fef- 
lions  have  p6wer  originally  Co  make  an  order  1  and  there- 
fore that  the  firft  order  made  by  the  feflioai  waa  in  this 
cafe  good  and  legal,  and  the  fecond  order  made  by  the 
two  next  jufticet  void,  and  could  not  alter  or  revoke  the 
order  which  was  firft  made  by  good  autliority*  And  for 
proof  thereof  waa  cited  Pridgt^rC^  cafe  above.    Civ,  Cmr. 

470- 

Tn  J  3  Cha.  W9of%  cafe*  On  complaint  to  the  feT- 
fions  againO  a  woman  having  a  bafiard  child,  the  matter 
was  by  them  referred  according  to  law  to  the  two  next  juC' 
tices  to  have  the  examination  and  ordering  thereof.  'The 
faid  two  Juftices  made  an  order  againft  Jobn  iy$9dtt^  be  the 
reputed  father,  and  ordered  him  to  pay  a  weekly  fum  to- 
v^ards  the  maintenance  o^  the  fatd  child.  ff^&§d  appealed 
to  the  feflions. '  And  the  jufticea  there,  on  a  re«examinar 
>  tton  of  the  matter,  difallowed  of  the  order  made  by  the 
two  juftices,  and  they  there  made  a  new  order,  by  which 
they  charged  one  ff^Uiam  CUtt  to  be  the  reputed  father* 
On  a  reference  of  the  matter  to  Sir  WUHam  Jm// judge  of 
aflize,  and  both  the  orders  being  read  in  court,  that  is, 
the  order  made  by  the  two  next  juftices,  and  the  fub* 
fequent  order  made  at  the  feffions,  he  would  not  enter  into 
the  re^examioation  of  this  caufe,  but  did,  in  omnibus^  affirm 
the  laft  order  made  by  the  feffions  upon  appeal  to  them 
from  the  firfl  order.;  which  laft  order  made  at  the  feffions 
was  final,  and  no  appeal  to  be  admitted  againft  it :  and 
this,  he  faid,  had  been  adjudged  divers  times,  and  men*> 
tioned  particularly  Pridgi§n*t  cafe  above,     a  Bulfir.  355. 

7*.  4i/4.  ^..and  fFtJlBn.  IVeJhm^  being  adjudged  bjr 
the  two  next  juftices  to  be  the  reputed  father,  appealed  to 
the  feffions,  where  the  order  was  confirmed,  and  he  com*  j 

mitted  for  not  paying  the  money  ordered.  It  was  objed* 
ed,  that  the  feffion  fliould  have  proceeded  againft  him 
upon  his  recognizance.  By  Hok  Ch.  J. :  If  they  pro* 
ceed  on  the  18  EU  the  feffions  bath  no  power  to  con* 
mit,  but  to  proceed  upon  his  recognizance;  but  if  on 
the  3  Cha.  the  feSons  may  commit  as  the  two  juftioea 
might  have  done,  that  is,  uniefs  the  party  put  in  fecurlty 
to  perform  the  order,  or  to  appear-  at  the  next  feffions. 
\SaUt.  i22« 

M.  8  G»  K*  and  Clig*  An  order  of  baftardy  was  made 
at  the  feffions  (which  was  admitted  to  have  original  Jurifu 
di£lion) ;  and  it  was  objeded,  that  it  was  not  faid  in  the 
order  that  the  defendant  was  ever  fummoned  or  appeared^ 
and  natural  juftice  required  (hat, he  ibould  at  leaft  have 


in  opportiKiity  ta  defend  himfelf.  ■■    ^  ■■  By  Pratt  Ch..  J. 

/believe  rhefe  orders  made  originally  at  feflions  are  very 

rarf,  the  ufual  way  being  to  bring  the  matter  before  the 

fcffions  by  way  cf  appeal  from  the  order  of  two  juftices^ 

Now  if  it  (hould  be  taken,  that  the  order  of  two  juftices 

will  be  well  enough,  without  (heir  (hewing  a  fummons  or 

appearance;  yet  I  think  this  cafe  will  fall  under  a  very 

different  ccnfideration.     Fcr  in  the  other  cafe,  the  party 

bas  an  opportunity  to  relieve  hinftlf  by  appeal,  whereas 

upon  an  original  order  at  fcilions  he  can  have  no  oppor- 
tunity to  bring  the  matter  to  a  farther  examination  ;  fo 

that  it  is  but  a  Jewd  woman's  going  behind  his  back  and 

fwearing  a  baftard   upon  him,  by  which  means  the  moft 

innocent  man  in  the  world  may  be  condemned.— But 

the  matter  went  off  upori  the  point,  whether  it  was  ne* 

ctiTary  that  the  fummcns  Ihould  appear  upon  the  face  of 

the  order.     Sir,  475. 
Finally,  in  the  cafe  of  A',  and  GreaveSy  J?,  21  (?.  3. 

An  oiigioa)  order  of  baftardy  wa$  made  at  feffions,  which 

being  removed  into  the  king's  bench  by  certiorari,  a  rule 

was  granted  to  (hew  raufe  why  it  (hould  not  be  quaflied. 

The  principal  objefiion  was,  that  the  feflions  have  no 
original  jurifdiflion.  In  fupport  of  the  order  it  was  faid, 
tbat  there  are  four  or  five  cafes  which  have  decided  that 
the  ftatute  of  3  Cha.  eives  to  the  feffions  an  origiual  jurif- 
(iidioii.    And  ibe  order  was  confirmed.     Douglas^  6iO. 

So  that  whatever  may  be  underftood  to  have  been  the 
primary  intention  of  the  i^atute,  the  point  feems  now  to 
be  fettled  upon  the  authority  of  thefe  cafes,  that  the  feffions 
bave  power  to  make  an  original  order  in  cafe  of  baftardy  :  I 

But  inflances  of  this  kind  have  been  fo  exceeding  rare,  j 

tbat  no  cafe  hath  occurred  wherein  it  hath  been  decermin-  I 

td;  what  or  whether  any  remedy  the  reputed  father  is 
entitled  to,  if  he  is  diflati>(ied  with  fuch  order.  In  Wefiotft 
cafe  above-mentioned.  Holt  Ch.  J.  faid,  tbat  the  feffions 
may  cominit  as  the  two  juftices  might  have  done,  unlefs 
tbe  party  put  in  fiirety  to  perform  the  order,  or  to  appear 
at  the  next  feffions :  Which  implies  an  appeal  from  the 
fame  court  to  the  fame  court,  a  thing  not  ufual  in  other 
like  cafe5,  an  appeaf  importing  the  removal  of  a  caufe 
from  an  inferior  to  a  higher  jurif<ii£)ion.  On  the  other 
band,  L.  Ch.  J.  Pratt  in  GU^%  cafe*  faid,  that  upon  an 
original  order  at  feffions,  the  party  hath  no  opportunity 
to  relieve  bimfelf  by  way  of  appeal,  and  from  hence  urges 
the  extreme  neceffity  of  a  firifl  and  regular  fummons  of 
the  reputed  fathers  left  he  happen  to  be  condemned  ttn« 
heaid. 

Q^a  But 


Bat.therdkm  '  BuC^ftltho'  ttie  feffibns  have  an  original  power  to  tmVe 
Tt^^nl^T^  tin  order  of  baftardf,  they  cannot  order  the  father  to  give 
ttke^befotTa  l^urity  for  the  performance  of  that  order,  as  appears  by 
jiiftice  for  tht  the  cafc  of  JT,  V.  Pria^  //.  35  G.  3,  At  the  quarter  fcf. 
'VrnttcVaTche  ^*^"'  ^^  W^rctjitr^  the  defendant  was  chtrgcd  with  !>eing 
fcmoMt^nd  to  the  father  of  a  baftard  child,  and  was  then  prefent  in  court 
abi^  the  order;  in  purfuancc  of  a  recognizance  entered  into  on  a  prior  d^y 
tTUTft^'"  before  a  juftlce,  to  appear  at  the  then  next  feffions,  &€• 
fai«(IL'  snd  ^o  perform  fuch  order  as  (hould  be  made  in  purfuance 

of  the  18  £/tz.  The  felfions  having  heard  the  cota- 
ptaint,  &c.  on  oath,  adjudged  the  defendant  to  be  the  fa« 
ther  of  the  faid  child^  and  made,  an  order  upon  him  to 
jpay  20  s.  for  the  expences  of  the  lying  in,  and  for  the 
maintenance  of  the  child  till  that  time ;  and  the  further 
film  of  1  s.  6d*  weekly  from  that  time  fe  long  as  the  child 
fliould  continue  cbiargeable.  And  alfo  further  ordered  the 
defendant  10  find  fiifficient  fureties  for  the  performance 
of  that  order;  and  upon  his  aliedging,  that  he  was  not 
compellable  ro  find  fuch  fureties,  they  committed  him  to 
the  houfe  of  corredion  until  he  (hould  find  fufficient  fure- 
ties \  and  alfo  directed  .that  the  recognizance  of  the  de- 
fendant for  his  appearance  and  conformity  at  thofe  feffions 
ftould  be  difcharged.  The  above  order  having  been  re- 
moved by  cirthran\  a  rule  was  obtained,  calling  on  the 
profecutors  to  (hew  caufe  why  that  part  of  it  by  which  the 
defendant  was  committed  for  want  of  fureties,  (hould  not 
be  qua&ed.— *-L.  Kenjfm  Ch.  J.  faid,  that  the  cafe  of  K. 
V.  Fox  decided  this  cafe,  (and  his  lordfhip  then  read  a  note 
of  that  cafe  from  a  manufcript  of  his  own,)  and  added«  as 
that  cafe  was  determined  on  great  confideration,  and  by 
fuch  able  judges,  and  is  direAly  in  point,  it  ought  to  govern 
the  prefent  cafe.  Therefore  fo  much  of  this  order  of  fef- 
(tons  as  refpefls  the  giving  of  fecurity  for  the  performance 
of  the  order  and  the  difcharging  of  the  defendant's  recog* 
nizance  muft  be  quaflied,  and  the  reft  of  the  order  con* 
firmed.*  Dnrnf.  and  Eaft^  6  V.  147. 

Tbi  faid'haftards  hting  now  left  t§  hi  hpt  at  the  chargiS  #/ 
ihi  parijh  whin  they  hi  born]  For  at  that  time  they  could 
have  no  other  fettlement.  There  wiere  only  two  kinds  of 
fettlements  then  exiftirig ;  the  one  was  by  birth,  and  the 
<;»ther  wK^re  the  perfon  ihould  have  redded  for  the  moft 
part  during  tbe'fpace  of  three  years.  So  that  till  the  child 
(hould  ba' three  years  of  age,  it  could  poffibly  have  no 
othier  fettlement.  And  the  place  of  birth  continues  ta 
be  the  fettlement  of  baftard  childrtn  Hillj  uolefs  in  fome 
few  excepted  cafes. 


Tw$  fiiJKets  in  ar  next  unt$  the  Bmis  Vtbiti  ihi  p^ffi  TtrvRtetjil^ 
tburtb  fi]  By  this  meafuring,  u  it  were,  from  the  parifli'  <><••• 
chitrcb,  it  feemeth  chat  no  other  juftices  can  intcrmcdcile. 
And  in  this  matter  tbia  ftatute  of  the  i8  El.  is  difiercnt 
from  moft  other  ftattites :  for  generally  where  power  is 
given  to  two  juftices,  the  ftatMtes  expreis  ^that  two  or 
tnore  jullicct  may  do  fuch  a  thing :  but  here  the  ftatute 
bitb  only,  that  two  juftices,  dweHing  in  Or  next  unco 
tiie  parifli,  (ball  have  power  to  take  order  (herein*  And 
Mr.  DfiltsH  makes  a  putry^  what  (hall  be  done,  if  the  two 
next  juftices  cannot  agree  in  the  order,  or  ihall  maice  no 
order :  And  this  cafe,  tho'  iilcely  enough  to  happen,  hath 
not  yet  been  determined.  If  they  will  not  proceed  at  all, 
there  feemeth  to  be  no  doubt,  but  that  they  may  be  com- 
pelled by  a  mandanwt.  But  if  they  cannot  agree ;  whether 
one  juftice,  not  the  next,  may  join  with  either  of  the  o(faer 
in  making  an  order,  doth  not  appear  to  have  been  deter* 
mined.  Or,  in  this  cafe  there  feems  to  be  a  particular 
reafoh  for  applying  tp  the  feifions  for  an  original  order* 
Or  they  may  by  confent  make  an  order,  and  bring  the 
natter  to  the  feffions  by  way  of  appeal. 

Shall  and  may  by  their  dijcnti&n]  Here  is  no  timf  limited  Aa  ordtr  may 
for  their  proceeding  in  this  matter  j  fo  that  the  order  may  If  ■>*^e»t  w 
be  made  at  any  time  after  the  birth  of  the  child,  [|^*  ^ 

Arid  to  the  caufe  of  K.  and  Aftles^  A/,  i  G.  On  motion 
(oquaih  an  order  of  baftardy,  it  was  refolved,  that  if  the 
fither  run  away  and  return,  tho'  14  years  after,  yet  an 
order  to  fix  the  child  on  him  is  good  ;  for  there  is  no  fta- 
tute of  limitation  in  thefe  cafes,     i  Seff.  C.  77. 

But  by  the  aforefaid  ftatute  of  the  6  G.  a.  if  the  reputed 
father  is  in  prifon,  and  no  order  fliall  be  made  in  (\n  we^ks 
after  the  birth  of  the  child,  he  may  in  fuch  cafe  be  dif* 
charged  from  his  imprifonment  \  but  the  order  neverthe* 
lefs  made  upon  him  afterwards  will  be  good. 

Takeerder']  Herein  they  muft  proceed  as  in  all  other  Reputed  (athtr 
like  cafes,  by  giving  the  party  accufed  an  opportunity  of  tobc^tfrnaiaa* 
being  heard  in  his  defence.    In  the  cafe  of  K.  and  Cetton^  ^* 
7*,  6  &r  7  C  2.  An  information  was  moved  for  againft 
the  defendant,  who  with  another  juftice  made  an  order  of 
baSardy  upon  one  Fitzgerald^  without  fummoning  him  to 
appear  before  them  to  make  his  defence.     Upon  appeal  to 
Che  fefBons  he  was  acquitted,  and  put  to  great  expences ; 
which  it  was  infifted  was  contrary  to  natural  juftice.     By 
Mr.  J.  Page ;  no  man  in  an  office  can  be  fuppafed  to  be 
fo  ignorant,  as  not  to  know  it  is  againft  natural  juftice, 
coconvid  a  man  without  a  fummonss  the  examination 

^3  *  ought 
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oiiglit  tb^e  ib  Aiade,  \bat  thle  truth  miy  ^p^N  aM  this 
nuil  be  by  examining  1)oth  ficJes,  otherwife  it  is  partial ; 
the  TcftRdal,  the  expencfc,  and  the  diforder  in  Mr.  Pitz* 
g^raJfs  family*  are  things  that  ought  to  be  confidered  ; 
iere  was  no  taking  by  warrant,  and  therefore  aft  aAion  oF 
fal&  iiDprifonment  would  hot  lie;  and  thh  h  the  only 
hicihod  can  be  u fed  to  puhifh  thcjuftice.  •  .Mr.  J.Prohyni 
the  principal  objcflion  about  a  fummons  is  right  in  law, 
and  in  reafon ;  poflibly  an  a£lion  on  the  cafe  might  be 
jframcdi.  there  may  poflibly  have  been  only  an  error  in 
judgment,  and  it  is  hard  to  grant  an  information.  Mr. 
}•  Lri  I  If  this  was  flri(^Iy  a  convidlibn  againft  which  no 
appeal  lies,  an  information  ought  to  be  granted  ;  but  hfe 
thought  the  matter  was  not  fo  very  ttrong  in  the  cafe  of 
orders.  And  the  rule  was  difcharged.  l  S(fflCa/.  179,^ 
,  £.  8  G»  2.  JST.  V.  Tayhr  and  Neak.  Motion  in  the 
k!ng*8  bench  for  an  information  againft  the  defendants, 
two  jufticcs  of  Devonjhire^  for  making  an  order  on  one 
iiicbolas  Mouldy  adjudging  h?m  to  be  the  putative  father 
of  a  baftard  chil  1,  without  fummonlng  him,  and  alfo  for 
^efufing  to  hear  his  witncfles.  On  (hewing  caufe,  it  ap- 
.peared  that  he  was^fummohed  by  a  third  juftrcc,  which 
the  court  held  to  be  fufficient.  And  by  L.  Hardwich 
Ch.  J-  If  the  party,  being  fummoned,  will  not  attend 
himfeif,  there  is  no  reafort  the  jufticcs  (hould  hear  anv'de* 
fence  made  for  hi(ij ;  for  if  that  were  allowed,  no  oflfendet 
of  this  fort  would  appear.  Therefore  the  j unices  in  thra 
cafe  a£)ed  right.  And  it  is  but  as  this  court  doef,  when 
orders  of  battardy  are  removed  hither  by  ctrtiorori :  for  we 
never  allow  any  exceptions  to  be  taken  to  the  order,  iin- 
lefs  the  party  atend  in  perfon;  that  the  court  may  talce 
care  of  ^im,  and  make  him  indemnify  the  parifh,  if  the 
order  is  good.  2  Sejf^  Caf*  192.  Cofii  In  tht  ttmt  tf  L* 
Hardwuki^  1 1 2. 

By  charging  fuch  mothir'\  If  the  mother  fiiitll  marry  bc« 
fore  any  order  made,  it  hath  been  doubted  'whether  the 
juftices  can  then  charge  her,  as  having  no  effeAs  of  htfr 
own,  the  fame  by  the  marriage  being  vefted  in  the  huf- 
band.  As  in  the  cafe  of  Ellen  Bent^  E,  5  G.  3.  She  was 
delivered  of  a  baftard  child  in  the  parffti  of  Cli/nn.  After 
which,  and  before  any  order  made,  fte  Inarried  one  iftr^- 
bam  7a)hr  of  the  parifli  of  Mtddlttan.  THe  overfeers  of 
Citfton  apply  to  the  juAices,  who  made  an  order  of  ftlia- 
tioo,  charging  her  with  8  d.  a  week  towards  the  relief  oJF 
the  parifli*  She  pleaded  her  utter  inafbility,  and  refuM 
to  pay*    Upon  which  the  jufiices 'commit  htr  to  the  faoafe 

of 
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flf  eoiTcAion.  Sh^  was  brought  up  by  iahaj  €9rptis^  «hd 
hercounfel  moved  for  her  difchargr*  infixing  upon  the 
iJici(tlity  of  her  commitiiifnt ;  for  that,  being  a  married 
woQMO»  Iba  waa  not  ao  objftA  of  the  jufticea  jurifdifiion, 
and  the  hulband  wasnotfummoned.— But  by  the  court: 
A  feme  covert  ia  liable  to  be  prolecuted  for  crimes  com- 
mitted by  her.  This  woman  has  difobeyed  the  order  of 
the  juftices,  and  the  ftatute  prefcribes  the  puniibment 
here  inflided  upon  her.  There  is  no  need  to  fummon  the 
huiband,  in  a  criminal  profeciition  againft  the  wife.  Bum 
Man$f.  j68i. 

iM.  34  G.  3.  K.  V.  Ravtnftfii^    On  the  appearance  of  Mother  d^ing 
fy.  Start  (<m  hia  recognisance  "taken  before  a  magiftrate  ^^^^^^'^ 
far  Letctfiirjbiriy  to  anfwer  a  charge  agaioft  him  for  befng'  ^'  *^*^** 
the  putative  father  of  a  baftard  child,  ef  which  one  S» 
Haggs  had  been  delivered  in  R^iVinflom  in  Ltic9ft*rfh(iri) 
at  the  LiUiftiT  feffioaa,  the  paiifli  oftcers  of  KavinfttM  9p- 
plied  to  the  couit  to  make  an  order  of  filiation  and  main- : 
teoaoce  on  ^tart  3  when  that  court  ordered  that  Start  &ould 
be  difcharged  from  his  recogniftanoet  ^od  that  the  ap«. 
plication  ihould  be  difmiffed,  fubjeA  to  the  opinion  of  this 
court  on  the  following  caff.  It  appejued  in  evidence  on  be- 
half of  iZ«Tar«/2m/ that  f  •  Uaggt  died  within  two  hours  after 
(he  ans  delivered  of  the  chUd.    That  flie  had  previoufly 
been  examined  before  a  juftice*  according  to  6  G.  a.  ^.  31. 
and  her  examination  was  produced*  in  which  ibe  depofed 
that  the  faid  fV.  Start  w?9  the  father  of  the  child!.     When 
this  examtoation  was  ofiered  10  evideoce,  it  was  objeAcd 
toon  the  behalf  of  JF.  Starts  bpth  as  inadmiffible  and  in- 
fofficieot ;  the  court  received  it  in  evidence*  but  thought . 
that  the  woman  being  dead,  no  order  of  filiation  ^uld  be 
midt.'^Pir  cmriam  9  It  i$  clear  from  the  concluding  part 
of  the  cafe  that  the  only  doubt  enterMtined  at  the  fcQipns 
«u,  whether  or  not  they  could  mske  an  order  of  filiationt 
the  woman  being  dead,  and  not  whether  the  evidence  was 
bfficieot  to  make  an  order  on  the  party  before  them»  if 
under  thefe  circumftanoea  they  could  make  an  order  at 
all ;  and  as  to  the  queftion  referved  for  the  opinion  of  thia 
courti  there  is  no  doubt  but  that  they  may  proceed  to  make 
the  order,  altho'  the  woman  be  dead.    The  examination 
hariog  been  taken  before  a  magiftrate  in  the  courfe  of  a 
judicial  proceeding,  imder  the  6  !?•  2>  r.  31  •  is  certainly  ad- 
miSble  evidence,  like  the  depofitioos  taken  under  i  and  2 
f.bt  ii»  €,  13.  and  being  admiffible,  and  not  ^ootradii^ed 
by  any  other  evidence,  it  (cems  to  be  conclufive.    We  can- 
001  indeed  compel  iiw  juftices  at  this  ffffions  to  decide  on  ^ 
0.4  the 


2$2  Bdfl^rbir* 

tlie  wttglht  of  evMence ;  but  when  wt  determine  Aet  tbit 
ctidence  is  adtitifible  in  point  of  It w,  and  cbet  the  jofticea 
may  make  the  cvder  applied  for»  though  the  woomo  be 
dead,  we  have* no  doubt  but  that  the?  will  alfe  be  of  opi« 
nioo  that  this  evidence  ia  coudufive  againft  the  partf 
agsi»nft  whom  the  application  ba^  been  made.  Psrcurimm: 
Cafe  CO  be  frtit  ba.k  to  the  fiefioos.  Dunrf..mA  Eoft^ 
SV.  373. 
V'hMherth€  •  ly^h  thi  pnytmnt  of  tiuniy  wuUr^  9r  9tber  faftgniaiim] 
V^'ltkt^  That  is,  to  the  overfeen  for  the  ufe  of  fitch  child.  But 
^^*  ^  ^  whether  .the  oTerfeera  fiiall  have  the  foleapplicatioii  off 
the  money;  and  ordering  of  fuch  chiid,  or  the. reputed 
father  may  take  the  child  from  the  pari0»,  and  prmide 
for  it  himfelf^  hath  been  doubted,  and  foemeth  not  yet 
to  bave  been  folly  fettled  by  the*  isoaoimoaa  tefbliition 
of  the  court.  •  And  there  are  difficulties  on  both  fidea* .  If 
die  reputed  father  indemnifies  th^  parifli,  the  inteacioA.of 
the  ad  feemeth  to  beanfwered;  and  there  may.be  ^ip* 
pofed  fometliing  of  natural  aflbfiioni  (efp^ally.  if  facte* 
knowledges  the  child  to  be  bfo,)  inclining  him  to  be  re* 
gardfuY  of  the  child's  welfare ;  at  leaft  more  thao  can  be 
reaftroabiy  expeded  from  partlh  officers.  But  then^  to 
ht  allowed  to  take  the  child  from  its-mother^  wttb  whoea 
the  pariAi  officers  ufually  and  very  properly  leave  if,.whilft 
^  very  young,  it  unnatural  and  cruel ;  and  it  ia  very  rarrp 
that  the  reputed  fither  ingenuoufly  cMma  himfelf  to  .be  the 
real  father.  But  if  the  child  b  of  age  and  abiUly  to  be  an 
apprentice  or  fervant^  and  the  reputed  father  can  fkid  1 
proper  mafter,  it  is  fit  that  he  (hould  have  power  to  put 
out  the  child  accordingly,  or  that  bia  cootributten  to*  the 
piarifli  from  that  time  Ihouldceafe* 

In  the  cafe  of  Rulmfds  and  fcemiagmft  Hb^a^Tm 
%Cbs*  a.  this  point  came  in  queftion,  but. the  matter 
went  off  oiT  an  error  in  the  proceedings )  which  was  thus : 
Rhhards  and  Smmm^  being  churcbwardena,  brought  an 
aAien  againft  Hodgaj  on  his  bond  in  the  ufiial  form  to 
indemnify  tl^e  partfli  in  the  cafe  ofa  baftard  child*  The 
defeiidanr  pleaded  Nsn  iknmr/kaHis  generally.  The  plain* 
aiffs  repKcd3  that  neither  the  defendant  nor  any  other, 
for  the  fpace  of  one  month  after  the  makiitg  of  the  bond, 
^id  provide  any  maintenance  for  the  child}  by  reafon 
whereof,  the  pariihioners,  to  prevent  the  faid  child's  pc* 
ri(hing  by  hunger  andxold,  virere  forced  for  aU  the  timn 
aferefaid  to  pay,  and  have  paid  4  s.  lot  the  mainienaiice 
and  nourifbment  of  the  faid  child*  To  which  the  defend* 
ant  rejoined,  ^hat  he  wouM  have  (K)uri(he4  tbe  fiuAcbiU 
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It  hit  proper  coftt  a^d  charges  for  all  the  time  aforeikiJt 
and ofitivd  fo  to do»  as  well  to  the  plaimiffi  as  toother 
tbe  parifliioiwrs,  but  they  refufed  to  permit  bin,  and  of 
tbcir  own  wrong,  and  againft  the  will  of  the  defeodaittt 
put  the  faid  child  to  nurfe,  and  paid  the  faid  4  s.  Upoo 
which  rejoinder^  the  plaintiA  demyrred  in  law.  And 
by  the  courtv  the  rdotndcr  U  not  good,  becaufe  it  is  a 
departure  from  the  nrft  plea  in  bar ;  for  the  defendant  ia 
his  plea  fays,  that  tbe  pariflitoners  were  not  damnified, 
sod  when  the  platnti/B  by  ^ir  replication  ihew  how 
they  were  damnified,  there  the  defendant  cannot  rejoin  that 
this  damnification  was  of  their  own  wrong,  as  here  he  hath 
done,  but  he  ought  to  have  pleaded  that  at  firft  in  his  plea 
in  bar*  And  though  it  was  urged  for  the  defendant,  that 
this  was  no  damnification  at  all,  becaure  it  was  the  volun* 
tary  ad  of  the  parifh  to  put  tbe  child  to  nurfe  when  tho 
defendant  himfelf  ofl^ed  to  maintain  it,  and  that  they 
mfjM  not  to  uke  advantage  of  their  own  wrong ;  yet  it 
wasifot  allowed  :  For  the  court  held  dearly^  that  the  rcw 
joinder  was  a  departure;  and  for  that  reafon,  it  was  adi» 
jiid|^  for  the  pbintiffi.     2  Smnders^  Sj.  » 

If.  a  I  Cfttf*  a.  Bmwiltt  cafe*  Two  jafticea  order 
the  rtptttefi  father  to  pay  fo  much  a  week  to  the  parifli^ 
uotti  the  child  flioold  be  la  years  of  age.  This  was  held 
by  the  court  to  be  wrong  1  and  tbe  reafon  given  was,  be* 
cftub  the  father  might  t&e  it  away  when  he  pleafed  ;  and 
therefore  ihe  order  ought  to  have  been,  that  he  (kould  pay 
ib  long  as  tbe  child  mould  be  chargeable  to  the  parifli* 
1  Vmr.  48. 

£.  24  Cfair  2.  Shirmmf%  cafis.  An  older  was  madc^ 
that  the  father  Ihould  pay  To  much  a  week,  till  the  child 
ibould  be  able  to  get  its  living  by  working.  It  was  faid 
by  Tunfdin  this  order  could  not  be  good ;  fur  perhaps  the 
father  would  take  it  away  and  maintain  it  himfelf^  whtoh 
he  may  do  if  be  pleafeth.     i  Fentr.  2io« 

B.  11  i/iMr.  ^  and  Snitb.  Order  to  pay  is.  a  week 
till  tbe  child  is  tf  years  old.  It  was  objeded,  that  it 
fliottid  be  fo  long  as  tbe  child  is  chargeable;  poffibly  ht 
may  gain  a  fettlement ;  or  «  perfon  may  give  him  aa 
eftate }  or  the  Cither  may  take  hiqi*  By  the  court:  This 
ii  only  a  remote  poffibility.  As  to  the  lather's  taking 
him,  he  ought  to  have  done  it  at  firft ;  and  by  fullering 
the  ordes  to  be  made,  it  (hall  be  deemed  a  refufal  iti 
law  \  befides,  he  fliall  not  then  be  fuSered  ;  be  may  fell 
him,  or  make  away  with  him,  as  too  often  happens. 

T.tf 
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r«  27  G.  9.  NewUmi  and  C^Sm;».  Debt  upoo  t  b#ii4^ 
with  a  condition  to  indemniry  and  (we  harnileft  the  pa« 
rifli  of  Elmg  from  a  baftard  child.  Pica ;  that  thf  de« 
fiMdaat  had  maintained,  fiipported,  and  nonrifiied  the  faUi 
child  to  a  certain  day,  that  it  to  fay,  to  4he  aytfa  of  Or* 
Uker  laft,  and  that  then  heofiercd  to  take  the  faid  child 
CO  Biaintain,  i^bicfa  they  refufed,  and  that  if  the  church* 
watdeni  or  any  of  them  have  been  damnified,  it  ia  of 
their  own  wrong.  Replication ;  that  for  three  weeka  from 
and  after  the  faid  27th  day  of  0<?«d#r,  the  defendant  did 
not  provide  noiirifluneac  for  the  child,  but  failed,  and  by 
reafon  thereof  the  plaintiiFs,  after  the  three  weeks,  ex-* 
pended  35,  for  the  maintenance  of  the  child,  and  fo  were 
dunnified.  Demurrer  ;  and  joinder  in  demuiffer.  The 
quaftion  of  law  is,  Whether  a  putative  father  may  take 
a  baftard  child  into  his  own  cuftody  to  maintain  it,  or 
whether  the  parifli  fiiall  have  the  care  of  it.  Andthe  cafe 
in  <2  'Saund.  83. .(a)  was -mentioned,  wherein  the^ourt  hcM 
.  this  to  be  a  gtxxi  plea,  i  f^int.  48.  (b)  That  the  father 
may  maintain  the  child  himfelf.  i  Fmir,  210.  (r)  That 
the  jufiices  can  only  make  an  order  to  maintain,  (b  long. 
as  the  child  (hall  be  chargeabk~6y  La  Ch.  J.  The 
right  way  ts,  tooiake  the  order,  fo  long  as  the  child  (hall 
be  chargeable.  It  is  not  to  be  limited  to  any  certain  tiaoe. 
And  the  leafon  given  in  all  thde  cafes  is,  chat  the  father 
or  mother  may 'take  it  before  the  time.  The  intentiofi 
of  the  ilatiite  ef  Eihuibeih  was,-  to  have  a  pi4vi(ion  kH 
the  baftard,  ondat  the  (ame  time  to indemiiify  parifliea« 
And  the  law  could  never  think  of  taking  the  care  and 
leducation^fehUdcch  from  their  parents.  Nor  cottld  tbia 
enter  into  the  ioiod  of  any  judge.  Nourifliing  and  main*' 
laining  cortaialy  anfwers  educattbn.  It  hath  been  ob« 
}eQed,  that  the  excufe  is  collaseral:  I  do  not  think  fo| 
lor  M  the  inhabitants  are  pavties^  and  the  overfeers  are 
but  truftees  for  them.  It  feems  a  firficient  excufe  ;  end 
riiere  is  no  anfwer  on  the  part  of  the  plaintiff  to  it.  No 
objedion  has  ever  been  thought  of  to  pleas  of  this  kind; 
•i— —  fVrigbt  J.  in  the  cafe  in  Saundits^  it  feems.  to  h9K¥e 
been  admitted,  that  if  this  had  been  pleaded  in  the  iirft 
inftance,  it  would  have  been  good.  I  never  did  hear 
before,  riist  the  care  of  the  child  devolved  ui>on  the  parilh, 
where  there  was  any  other  petfon  to  take  care  of  it. 
They  ere  ebRged  to  maintain  the  child,  where  it  is  in 
danger  of  ftarviog.    This,  court  has  conftantly  heU,  that 

(e)  Above.  (h)  Above.  {c)  Above. 
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(he  fatlidr  hn  ^  right  to  take  it  away,  by  quaOiing  the 
orfcfs  ftitde  in  mafititr  above  mentioned.  This  is  not  a 
collateral  excufe ;  but  fuch  an  one  as  will  favc  the  pe- 
nalty. And  I  cannot  fee  that  the  p^nih  has  any  fort  of 
fi^t  or  inrcrpft  in  the  child,  — —  Dinnifon  J,  The 
material  objedion  taken  to  this  plea  is,  VVheihcr  or  no 
the  potativc  father  of  a  baftard  child  can  by  the  law  of 
E^gtand  take  his  baftard  child  from  the  pari(h.  I  never 
did  bear  this  doubted  before.  And  I  think  that  the  notion 
diat  he  cannotf  is  not  to  be  countenanced  nor  encouraged. 
The  law  does  not  fuppofe,  tbat  a  man  will  not  maintain 
his  own  child.  It  is  faid,  the  next  heir  i^  not  to  be  trufted 
with  the  guardianfhip.  I  am  forry  that  it  was  ever  in- 
troduced into  the  law  of  England.  It  is  an  injurious 
notion  of  the  people  of  England.  I  will  rather  fuppofe, 
that  the  parifh  officers  will  be  cruel  to  the  child,  than 
the  father.  Ail  the  cafes  admit  tacitly  that  the  father 
harh  fuch  a  power.  And  fome  of  thtm  fay  fo  exprefsly. 
And  1  am  very  well  fatisficrd  that  the  law  is  fo.  Inhabit^ 
ams,  chtjrchwardcns,  overfeers,  are  all  the  fame;  and 
every  part  of  the  condition  is  anfwered.  I  have  knowA 
this  p^a  very  often  pleaded.  And  that  cafe  in  SaunArs 
is  the  Tule.  Fo/fer  J .  I  am  not  fo  clear  in  thefe  pointu 

I  think  the  care  of  educating  bai^ard  children^  is  not  to 
be  confidered  as  a  burden  on  the  parifh,  but  as  atruft; 
and  that  it  (hould  not  be  fo  eafy  for  fathers  to  take  them 
ottt  fif  their  care  atid  cuftody.  The  flatute  is  expreb,  thajt 
thejuftices  (hall  order  the  father  to  contribute  to  the  pa- 
riih  for  the  maintenance  Of  the  child.  Tho'  it  is  not  to  * 
be  fuppofed  that  fathers  will  deflroy  their  baftard  childrei^ 
yet  they  may  look  upon  them  as  a  burden  and  a  (hamf^ 
and  therefore  either  neglefl  them,  or  put  them  into  ioi* 
proper  hands.  The  refolutions  and  orders  of  jufticos  of 
the  peace  have  been  grounded  upon  thi> ;  not  for  requir- 
ing fecurity  till  the  child  came  to  a  certain  age,  but  be«* 
caafe  the  order  intendeti  the  age  too  far.  Therefore  I  aoi 
not  fo  clear.  The  t'afe  in  Saunders  was  only  his  own 
opinion  ■  Judgment  for  the  defendant,  unLefs  defired 

to  be  argued  ag;ain  this  term.     (This  was  at  the  defire  of 
the  plaintiff's  counfel.)  MS. 

And,  in  the  cafe  of  HtilUnd  againft  Molten  and  Brifw^ 
^•w,  r.  53  bf  34  G,  2.  In  thfe  common  pleas,  (Which 
was  on  a  luit  upon  a  bond  for  indemnifying  the  plaintiff 
from  the  charges  oF  a  baftard  child,  but  it  went  off  upoo 
tn  error  in  the  phradings*)  The  court  faid,  we  need  not 
in  thb  cafe  fay,  whether  the  htfaer  or  the  mother  bath  % 

right 
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right  to  have  the  chiTd  while  under  feven  years  of  age*  Ani 
hj  the  L.  Cb.  J*  Wilmot :  I  give  no  opinion,  whether  the 
father  has  any  power  over  the  child,  who  is  nullius fiUnSm 
Gntim  fays  truly,  the  mother  is  the  only  certain  parent. 
And  an  order  of  joftices  to  remove  the  mother  always  re** 
moves  the  child.     2  tVilfm^  126. 

But  in  the  cafe  of  K.  v.  Soper.  E.  33  G.  3.  A  chiH 
of  three  years  of  age  being  brought  up  at  the  inftance  of  its 
mother,  on  an  baieas  corpus^  by  the  putative  father,  on 
whom  an  order  of  filiation  had  been  made,  and  who  had 
obtained  the  pofTeffion  of  the  child  by  fraud  X'^Bumugh 
objeded  to  the  cnild  being  reftored  to  the  mother,  on  the 
ground  that,  as  the  child  had  been  a^dged  to  be  the 
child  of  Soper^  he  had  a  right  to  the  cuftody  of  it.  But 
L«  Ktnyon  Ch,  J.  (flopping  Garrm^  bfc»  contra)  faid,  that 
the  putative  father  had  no  right  to  the' cuftody  of  the 
ch^ld;  and  it  was  accordingly  reftored  to  the  mother, 
Z>urn/.  and  £«/,  5  V.  278. 

Upon  the  whole,  there  are  two  confiderationar,  Whrqh 
feem  to  reduce  the  unlimited  power  in  fcveral  Of  the 
aforefaid  cafes,  of  the  reputed  father  taking  the  child  when 
he  pleafesi  into  a  verv  narrow  compafs.  One  is,  that  ncK 
thing  is  more  eftablifiied,  than  that  a  child  (baH  not  be 
tiakcn  from  its  mother,  •  without  her  confent,  before  it  is 
feven  years  of  age.  The  other  is.  That  an  order  made 
by  the  juftices,  and  confirmed  at  the  feffions,  or  not  ap* 
pealed  againft,  is  binding  upon  the  reputed  father ;  and 
no  other  juftices,  in  or  out  or  (effions,  have  power  to  in- 
termeddle; And  fo  it  is  laid  down  in  one  of  the  aforefiid 
tafes,  that  ^*  if  the  father  take  the  child  be  muft  do  it  «t 
y  firft: ;  and  by  fufteringthe  order  to  be  made,  it  fhall  ^ 
f*  deemed  a  refufal  in  law ;  and  be  fliall  not  then  be  fof- 
^*  fered,  he  may  fell  it  or  make  away  with  it,  as  too  often 
**  happens/*  So  that  it  fbould  feem  upon  thefe  premifes, 
that  the  time  for  the  reputed  father  to  infill,  uponjtaldog 
the  child  cannot  be  until  after  it  is  feven  years  ,of  age; 
Dor  even  then,  if  an  order  has  been  made,  and  it  is  not  19 
be  fuppofed  that  the  parifli  officers  will  fotbear  for  feven 
years  applying  for  an  order,  only  to  give  the  reputed  facKer 
an  opportunity  to  put  in  hb  claim« 

After  all :  Whatever  exalted  notions  fpeculative  and 
liumane  perfons  may  entertain  of  the  dignity  of  human 
nature  and  the  tendernefs  of  parents  towards  their  chil* 
dren,  it  fecmeth  that  large  abatements  ought  to  be  made  io 
refped  of  that  kind  of  parents  here  fpoken  of.  In  pradice 
it  is  feldom^  if  evert  koown^  that  a  reputed  father  who 
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tppltes  to  have  the  child  taken  ofF  from  the  parifii  into  his 
owa  management^  even  To  much  as  pretends  any  advan- 
tage to  the  child  thereby,  but  merely  bis  own  intereft,  to 
fave  charges.  He  does  not  want  to  have  the  child  better 
provided  for^  but  cheaper.  If  he  (hould  offer  any  thing 
for  the  good  of  the  child,  whereby  he  himfelf  would  noc 
receive  any  benefit,  much  more  if  attended  with  fome  fmall 
additional  ex  pence  to  him,  there  is  no  doubt  but  tbc.pariOi 
vould  be  willing  enough  to  accede  to'his  propofai.  And 
it  is  well  known  in  fad,  that  where  the  reputed  father 
openly  acknowledges  the  child,  and  is  a  man  of  fome  fuh- 
fiance,  fo  as  noc  to  be  likely  to  run  away,  the  parifli 
feMom  gives  him  any  difturbance ;  or  if  they  be  applied 
to  in  behalf  of  the  child,  they  are  for  the  moft  part  ready 
to  join  with,  him  in  any  reafonable  accommodation. 

Such  party  Ji  making  default  in^  not  performing  tbi  fmd 
ordify  to  be  ummtited]  Until  default  (ball  be  made,  the 
jufticei  have  no  power  to  commit,  or  to  require  fureties  for 
performance  of  the  order,  or  for  appearing  at  the  feffioos. 
L  Rajm.SsS.     3  Saii.  66.     1  Barnardifi.  %(^u 

And  hereby  a  paflage  might  be  left  open  to  avoid  the 
future  payments,  by  the  reputed  father  con>plying  at  pre- 
fent,  and  afterwards,  running  away.  But  the  aforefaid 
ftatute  of  the  6  G.  2.  c.  31.  feemeth  to  have  been  intended 
to  remedy  this  inconvenience.;  by  which  one  or  more  juf« 
ticet,  either  before  or  after  the  birth,  may  commit  him  to 
the  gaol  br  houfe  of  cprredioo,  unlefs  he  ifaall  give  fecii* 
rity  to  inden^nify  the  parifli,  or  otherwife  enter  into  re- 
cognizance to  abide  fuch  order  or  orders  as  f^all  be  made 
in  purfuance  of  the  z€t  of  the  t8  EL 

Te  be  committed  te  ward  to  the  common  gaol]  In  the  afore- 
faid cafe  of  Eilen  Bent^  the  juflices  had  co'^imitted  her  to 
the  houfe  of  correAion.  It  was  objected  that  iheftatute 
gives  no  power  to  do  this  \  but  the  commitment,  if  any, 
ought  to  have  been  to  the  common  gaol.  But  that  was 
beld  by  the  court  to  be  well  enough.  For  the  ftatute  of 
the  7  jF.  r.  4,  gives  power  to  commit  fuch  lewd  women 
to  the  houfe  ^  correflion.  And  bv  the  6  G.  e.  19.  a  ge- 
neral power  is  given,  for  fmall  offences,  or  for  want  of 
foretie^s  to  commit  eitherto  the  gaol  or  houfe  of  corredion. 
Burr.  Mans/.  i68f.       i 

Except  hi  JbaU  put  in  fufficient  furety  to  perform  the  f aid 
^der]  That  is,  by  recogni;&ance  $  which,  if  the  order  is 
difbbeyed,  (hall  be  forfeited,  and  edreated  into  the  ex- 
chequer. But  this  makes  nothing  for  the  relief  of  the  pa- 
rilh.    And  therefore  it  were  bett&r  if  fuch  recognizaiKe, 

or 
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6r  other  rccurirv,  upon  default,  might  be  m^dt  affigntble 
to  the  parifli  officers }  or  elfe,  that  the  perfon  not  paying, 
as  weii  as  not  giving  fecufitjF,  might  be  committed  till 
payment  ftould  be  made.  Or  if  no  feciirity  is  givciiy  it 
teemeth  that  the  prifoner,  difobeying  the  ordcr»  may  be 
indlAed,  fined,  and  imprifon^d  for  the  contempt,-  >■»,■■  If 
the  orden  are  removed  into  the  king's  bench,  and  tberp 
confirmed  i  tb%  courts  on  nonperformance^  will  grant  an 
attachment, 
la  wkar  cife  an  It  frequently  happens,  that  the  reputed  father,  by  gttr- 
t!l'*"kT'' h*  '**8  ^^"^  '^  indemnify  the  parifh,  efcapes  paying  any 
wMMo^Lhe^^^  thing  cowards  ibe  maiiuenance  of  tl^e  child,  uniefa  the 
'  mother,  with  her  child,  will  throw  herfclf  upon  the  pa* 
rifl),  which  fomdtmes  perhaps  her  ability  will  not  per- 
mit, or  ofherwife  (he  difdains  to  do.  In  fuch  cafe  it  hath 
been  advifcd  fometimes,  for  the  woman's  father  to  bring 
an  aAion  againft  the  man  for  fpecial  damage  fuftained  by 
the  lofs  of  bis  daughter's  fervice ;  and  a  jury,  according 
to  circumRaoces,  will  give  r^afpnable  compenfatioa.—* t 
That  is,  if  (be  be  not  emancipated  from  the  father ;  or 
be,  at  the  time,  a  part  of  her  father's  family  and  in  hit 
fervice.     As  in  the  following  cafes : 

£•  6  G.  3*  PoftUthwaiu  and  Parka*  This  was  an  ac- 
tion of  trefpafs  with,  force  and  srms,  for  an  aflault  upoa 
the  pISintiiF's  daughter,  and  getting  her  with  child  :  And 
the  declaration  concluded,  wbinhy  hi  hft  birfervUt.  It 
was  tried  at  the  aiSzes  before  Mr.  J.  Batburfty  and  a  ver* 
6\€t  given  for  the  plaintiff,  and  40 1.  damages.  A  fpecial 
cafe  was  flated,  to  this  ^ScSt :  The  plaintiflF's  daughter 
being  23  years  of  age,  hired  herfelf  to  one  &mi/,  as  a  fer- 
vants  and  went  to  live  with  Saul  her  mailer,  and  ferved 
him  fome  time.  During  her  fervice,  (he  was  gotten  with 
child  by  the  defendant;  and  becoming  big  with  child, 
'  and  unable  thereby  to  perform  her  fervice  as  (he  was  u(ed 
and  ought  to  do,  (he  was  difcharged  by  Saul  her  maftei^ 
who  paid  her  her  wages  in  proportion  to  the  fervice  (he 
had  already  done  him';  and  the  plaintiff  her  father  re*- 
-  ceived  her,  when  no  one  elfe  would,  and  lodged  and 
boarded  her  in  his  houfe.  She  was  there  delivered  of  a 
hafiard  child ;  and  the  plaintiff,  her  father,  maintabed 
>ber  in  her  lying-in,  at  bis  own  expence.  The  quefiioa 
which  arofe  at  the  trial,  and  which  was  reierved  for  ^he 
opinion  of  the  court  of  king's  bench,  was,  ^*  Whether  the 
plaintiff  can  maintain  this  adion."  In  the  argument  of 
this  caufe  two  points  were  made,  i.  Whether  the  father 
smd  daughter  can  be  coniidered  as  mailer  and  fervant. 

8  2.  Whether 


s.  Whether,  her  age  makes  any  difcreace  in  the  cafe,  ai 
ibe  was  upwards  of  ]|i,  namely  23  yeara  of  age.— —Mr. 
DaviHpart^  for  the  plaintiiF,  argued.  That  the  adion  it 
mainuinable  by  the  father,  upon  cbe  foot  of  being  her 
mafter ;  as  he  haa  alledged,  whinby  hi  loji  hit  ftrvlct*  He 
agreed,  that  no  afiion  would  lie,  but  by  reafon  of  the  lofs 
of  her  fervice.  Here,  a  daughter  goes  out  to  fervice,  ia 
gotten  with  child,  difcharged,  and  returned  upon  her  fa- 
ther, belplefa  and  unable,  in  that  condition,  to  onaintain 
herfelf.  He  is  obliged  by  law  to  maintain  her  \  and  did 
fo  from  the  neceffity  of  the  thing.  Therefore,  from  the 
confequcDtial  damage,  an  a£iion  is  nuintainable  by  her  fa*^ 
ther,  in  whofe  houle  flie  refided  :  and  where  ibe  muft,  in 
this  cafe,  be  confidered  as  a  fervant.  And  this  cafe  is  not 
to  be  confidered  upon  the  foot  of  emancipation:  Her 
being  23  years  of  age  makes  no  difference.  This  young 
woman's  mafter  could  not  bring  an  a£lion  againft  this  de* 
fendaot;  he  had  fufiained  no  damage,  having  difcharged 
her  as  foon  as  (be  became  unferviceable  to  him.  No  body 
but  the  fatber  could  fue.     And  the  damage  is  the  fame  to 

bia,  whether  (he  be  over  or  under  ai. Mr.  IValiacty 

on  the  other  fide,  argued  for  the  defendant.  The  found* 
ation  of  a£lions  of  this  kind  hath  been,  the  Ufi  pf  ftrvicu 
The  father*s  intereft  in  the  child,  whatever  it  might  have 
been  during  infancy,  ceafes  at  the  child's  coming  to  the 
age  of  21.  Many  injuries  may  be  done  to  a  child,  which 
are  not  the  fubjeds  of  anions  by^he  father.  Indeed  an 
aAion  will  lie  by  a  father  for  taking  away  his  fon  or  hia 
daughter,  an^  there  is  a  writ  provided  for  him  in  the  re* 
gifter  for  that  purpofe.  But  no  aSioo  will  lie  for  de- 
bauching his  daughter.  If  the  father  maintains  the  daughter 
in  bis  own  boufe,  he  is  entitled  to  her  fervice,  and  may 
maintain  an  aAion  for  the  lofs  of  her  fervice.  But  here» 
(he  was  hired  out  to  fervice  in  another  man's  boufe.  If  flie 
had  been  under  age,  and  under  her  father's  roof,  I  would 
agree  that  he  had  been  entitled  to  an  a£lion  as  for  the  lofii 
of  fervice.  No  inftance  can  be  produced,  no  precedent 
of  fiich  an  a£lion  as  this  is.  And  the  principle  will  not 
hold  \  becaufe  it  depends  upon  the  lofs  of  fervice,  which 
was  not  the  prefcnt  cafe.^-Upon  the  whole  it  appeared 
that  the  parties  were  poor.  The  court  therefore  pro* 
pofed  a  compromife ;  which  wu  accepted :  namely,  that 
all  proceedings  be  ftayed  without  cofts  on  either  fide.  L» 
Man^fitld  added,  that  it  was  not  upon  any  doubt  in  point 
of  law  that  he  propofed  the  compromife :  meaning,  t» 
it  feemeth,  that  he  was  clear  that  the  action  in  tbit  cafe 
would  not  lie.    And  upon  that  fuppofition,  the  reporter 

fays 
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fays  lie  hat  ventured  ro  repbrc  tc«  tbo'  it  was  not  drer^ 
mined  jiidicially  and  in  form.  However,  he  fayt,  there 
can  t>eno  doubt,  but  that  the  court  were  all  of  optnton^ 
that  the  adion' could  not  be  matntained:  And  therefore, 
in  compaffion  to  the  plainitfF,  whofe  daughter  had  been 
injured  by  the  defendant,  they  wtflied  to  fave  him  from 
the  payment  of  eofis*  Burr.  Mohs/.  1878* 
'  £,  qG.  3.  TuUidgi  and  fVadt*  In  the  common  pleas* 
An  afiion  of  trefpafa  was  brought  againft  the  defendant, 
for  that  he  with  force  and  arms  made  anaflauh  upon  the 
daughter  and  fervant  of  the  plaintiiF,  and  got  her  With 
child,  whereby  he  loft  the  benefit  of  her  fervice  for  a  cer« 
tain  fpace  of  time,  and  was  put  to  great  charge  and 
expence  in  her  time  of  Fying-in.  The  defendant  pleaded 
not  guilty.  The  caufe  waa  tried  at  the  afiizes  before 
Mr.  Juftice  G$uld\  when  the  jury  found  a  verdid  for  the 
plaintiff,  and  gave  him  501.  damages.  It  was  moved  fof 
a  new  trial  \  and  the  motion  was  grounded  upon  an  affida- 
vit tending  to  ihew,  that  under  the  circumftances  of  the 
cafe  appearing  at  the  trial,  the  damages  were  exceffive; 
^  and  alfo,  that  evidence  was  given  at  the  trial,  (»f  a  pro* 
h^ife  of  marriage  made  by  the  defendant  to  the  woman, 
which  ought  not  to  have  been  permitted,  becaufe  (he  may 
have  another  fort  of  aAion  upon  that  promtfe.  Where- 
upon Mr.  Jufiice  G$uU  made  hia  report  to  the  court:  And 
after  fiating  the  declaration  as  above,  he  faid,  that  this 
daughter  of  the  plaintiff  was  called  as  a  witoefa  at  the 
trial,  and  fwore,  that  the  plaintiff  her  father  was  a  malt* 
fter,  and  kept  a  public  houfe ;  that  (be  was  his  fervant; 
and  was  about  30  years  of,  age;  that  the  defendant  was 
an  excifeman,  made  his  addreffes  to  her  as  a  lover,  with 
an  intention  (as  Ihe  then  thought)  to  marry  herj  that  he 
was  well  receded  on  that  account  by  the  plaintiff  her  father, 
and  very  civilly  treated  by  him  and  his  family,  and  often 
fpent  the  evening  with  them :  She  alfo  fwcne,  that  he  pro* 
mifed  her  marriage,  and  got  her  with  child.  Her  brother 
alfo  was  called,  who  depofed,  that  the  plaintiff  was  wholly 
deprived  of  his  faid  daughter's  fervice  and  affifiance  in 
his  bufinefSf  and  paid  (bme  money  on  account  of  her 
lying-in.  The  counfe)  for  the  defendant,  at  the  trial, 
objeded  tp  the  evidence  given,  as  to  the  promife  of  mar- 
riage. Upon  which,  (be  offered  to  give  the  defendant  a 
releafe  as  to  that  promife;  but  the  counfel  for  the  defend- 
ant refufed  to  accept  thereof.  Upon  fumming  np  the 
evidence  to  the  jury,  the  judge  told  them  (as  he  waa 
|>Icaftd  to  fay)  over  and  over  again^  that  in  giving  dama^ea 

in 


{0  Alt  afiioiH  they  muft  not  confider  tbe  injury  ddtie  t^ 
the  woman  9t  to  the  promift  of  marriage,  but  niuft  leave 
that  matter  quite  out  of  the  qutflion,  bectufe  (be  mighl 
kve  ber  adion  for  breech  of  that  promirei  that  he 
tbottgbt  ibe  plaiotiff  her  father  waa  by  nature  bound  to 
take  care  of  ber  while  (h^  laid*iQ,.«n4  tbat  they  fliould 
confider  bis  expencea  an  that  accountt  aa,  well  aa  his  lofs 
of  bis  daughter's  fervice.  Whereupon  the  jury  gave  50 1. 
damages,  with  which  the  judge  f^id  he  was  not  at  all 
diflatisfied  ;  and  tbat  be  thought,  if  the  jury  had  thea 
confidercd  tbe  promift  of  inarriafie^  they  would  have  given 
fix  times  as  much  damages^-^By  tbe  L»  Ch.  J.  H'ilfMtz 
AAioos  of  this  fort  are  brought  for  example's  faka» 
Aad  although  tbe  plaintiff's  lofs  in  this  cafe  may  not  really 
amount  to  the  value  of  twenty  (hillings*  yet  the  jury  bave 
doae  right  in  giving  liberal  damages*  And  if  the  daughter 
brings  another  adion  againil  the  defendant  for  the  breach 
of  promife  of  marriage,  fo  much  tbe  better :  he  ought  to 
be  punilkcd  both  ways.  Her  being  of  the  age  of  30,  ia 
nothing  to  mitigate  damages,  or  lefien  tbe  defendant's 
fadt.  And  we  will  pay  no  regard  to  any  affidavit  read  10 
us,  tbe  judge  who  tried  tbe  caufe  being  factsfied  with  the 
venlift*  If  muclK  greater  damagea  had  been  given^  we 
ihould  aot  bave  been  diffatiafied  therewith,  the  plaintiff 
having  received  this  infult  in  bis  own  boufe,  where  be  bad 
cfvilif  received  tbe  defiendant,  and  permitted  him  to  make 
bit  addrcflea  to  his  daughter.-— And  the  motion  for  a  new 
trial  was  tejefied,  and  tbe  plaintiff  had  judgment  by  tbe 
vbole  cpurt*     3  ff^tlfitt^  §8. 

Alfo  in  the  cafe  of  Wetdon  v.  Timbnll^  T.  33  G.  3.  It 
was  faid  by  the  ^sirrt,  that  however  a  parent  may  feel  for  the 
vialatian  of  bis  daughter's  chaflity,  it  is  clear  that  no  ac« 
tioo  can  be  maintained,  unlefs  fome  evidence  be  given 
tbat  tiit  daughter  performed  fome  z&s  of  fervicc  for  the 
htbers' very  flight  evidence  indeed  is  fofficient,  but  ftill 
it  ia  necefiary  to  give  fome^    Durnf^Mi  Eajly  5  V.  357. 

I.  The  ufual  approved  form  of  the  order  of  filiation 
and  maintenance  is  as  follows : 

Wefttnorland.  CJ^HE  erJir  $f  J.  ?.  attJ  K.  P.  t/piirgf^ 
-*  tW9  rf  Us  majifi/s  jujlices  a/  tbe  piac$ 
in  muiftr  iki  /aid  rsaafy,  cne  tvhtrtrf  is  9/  th  quorum^  aftd 
hsU>  ufiding  [m,  or]  ntxt  unu  tht  limits  if  tbs  parijh  cbt^'df 
wittisf  tbiparijb  jf.j  ■  in  tbg/M  sosmtjy  modi  tb$  •— » 
Voh.L  K  dttf 
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ittf  9f    •     In  the  year  ■  eonurmng  a  (matt) 

haftard  child^  latity  horn  in  the  parifi  of  — -  afor^d^  if 
the  My  of  A.  M.  fingltwoman : 

Habere  AS  it  bath  appear td  unto  us  the  faid  juftices^  as  wett 
ttpon  the  complaint  of  the  cburcbwardens  and  overfeers  of  the 
poor  of  the  Jaid  pari/h  of  ^        -     as  mpon  the  oath  of  the  fait 

A,  M .  thatjht  Jnfaid  k*M.  on  the day  of  ^^ 

now  loft  paft^  was  delivered  of  a   (male)  baflard  ibitd  at 
m  in  fhepari/h  of  in  the  faid  county ^  and  that 

thejaid  baflard  child  is  now  chargeable  to  the  faid  parijh  tf 
m  and  likely  fo  to  continue ;  and  further  that  A.  F.  if 

m  in  the  faid  county^  yeoman^  did  beget  the  faid  baflard 

child  on  the  body  of  her  the  faid  A.  M.  And  whereas  theftnd 
A.  F.  hath  appeared  before  us^  in  purfuance  of  our  fummons 
for  th/it  purpofy  but  hath  not  fhewed  anj  fufficient  caufe  why 
he  thejaid  A.  F.  fl>all  not  be  the  reputed  father  of  the  faid 
baflard  child:  [Or,  And  whereas  it  hath  been  duly  proved  H 
us  upon  oath^  that  the  faid  A.  F.  hath  been  duly  fummoned  to 
appear  before  us  the  faid  juJHces^  to  the  end  we  might  examine 
into  the  caufe  and  circumflance  of  the  premijfes\  and  whereas  he 
the  faid  A.  F,  hath  n/g/e^ed  to  appear  before  vi ,  according  to 
thefatdfummom :]  H^e  therefore^  upon  examination  of  the  caufe 
and  circumflance  of  the  premij/es^  as  well  upon  the  oath  of  the 
faid  A  M.  tfx  otherwife^  do  hereby  adjudge  him  the  faid  A,  F. 
to  be  the  reputed  father  of  the  faid  baflard  child. 

And  thereupon  we  do  ordtr^  as  well  for  the  better^  relief  of 
the  faid  pariflj  of  ■  "•  as  for  the  fuflentation  and  relief  of 
the  faid  baflard  child,  that  the  faid  A.  F*  fhali  and  dofortb^ 
withy  upon  notice  of  this  our  order j  pay  or  caufe  to  be  paid  to 
the  faid  churchwardens  and  overfeers  of  the  poor  of  the  faid 
farift)  of  '  or  to  feme  or  one  of  them  ^  tbefum  of 
for  and  towards  the  lying-in  cf  the  faid  A.M.  and  the  maitl'^ 
tenance  of  the  faid  baflard  child ^  to  the  time  of  making  this  our 
order. 

And  we  do  alfo  hereby  further  order^  that  the  faid  A.  F.  . 
fball  likiwije  pay  or  caufe  to  be  paid  to  the  churchwardens  and 
overfeers  of  the  poor  of  the  faid  parifb  of  ■  for  the  time 

beings  or  toforne  or  one^  ofthem^  the  (urn  of'  weekly  and 

every  week  from  this  prefent  time^f<^r  and  towards  the  keepings 
fujlkrtotion^  and  maintenance  of  the  faid  bajiard'child^for  and 
\  during  fo  long  time  as  the  faid  baflard  child  fhall  be  chargeable 

*  to  the  faid  parifb  of '^-^^-^^ 

And^we  do  further  order^  that  the  faid  h.  M.fialledfipay 
or  caufe  to  be  paid  to  the  faid  churchwardens  and  cverfeero  if 

the  poor  ^  the  faid  parifb  of  — for  the  time  beings  or  to 

'^oene  orcrie  ofthem^  the  fumofi         ■  we^tf  and  opery  tved^ 
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j6  bngas  tbi  /aid  haftard  child  Jhall  bi  chargtable  to  the  faid 
pirsjh  of  in  caft  Jhe  JhuU  not  nurfi  and  take  cart  of  tbi 

fmd  child  hirjilf. 

Givtn  under  our  hands  andfealstbe  day  and  year  JirJ}  abovo 
written. 

One  whereof  is  of  the  quorum]  Many  orders  formerly 
have  been  quafhed,  i(^T  want  of  fetting  faith  that  one  of 
the  justices  was  of  ihe  quorum  ;  but  now  by  the  ftatute  of 
26  G,  2.  c.  27.  no  order  fhall  be  qaa(hed  for  that  dcfe(5l 
only. 

H'htreas  it  hath  appeared  unto  »j]    K,  and  Beard.    The  wherer  wor 
examination  of  the  womati  muft  be  by  two  juftices,  as  """  ^ "***^!*,^ 

II  •  •     •  y         I  '.        .     1    .  .      ,.       are  required  to 

well  as  the  ordermg  part:  f <  r  the .exammation  is  a  judi-   dosnyjudicui 
rial  afi,  and  ought  to  be  by  both  j  and  it  is  not  enough  ^<^f  they  ought 
that  one  fliould  examine,  and  make  report  to  the  other;  wb«iogcth«f. 
but  if  ihey  are  b  uh  pr^Tent,  and  one  only  examine,  it  is 
well  enough,  for  it  is  in  fad  the  examination  of  both, 
2  Salk.  478. 

So  in  the  cafe  of  Billings  againft  Ptinn  and  Delabire^ 
cfquires,  71  156.  3.  An  a<3ion  of  trefpafs  and  falfe  im- 
prifonment  was  brought  by  the  plaintiflF,  for  committing 
her  to  prifon  for  refuHng  to  filiate  a  baflard  child.  She 
was  examined  feverally,  at  feparaie  times  (but  in  the  fame 
day),  and  \n  fcparate  places,  by  the  two  juftices  the  de- 
fendants, and  they  fep irately  figned  the  warrant  of  com- 
mitment. On  trial  at  the  afllzcs,  a  verdi(2  was  given  for 
the  plaintiff,  with  5I.  damages.  It  was  moved  for  a  new 
trial,  and  argued,  that  it  was  fufficient  under  the  ftatute, 
if  the  two  juftices  joined  in  and  confented  to  the  commit- 
ment, but  that  they  might  examine  and  adjudge  the  matter, 
and  fign  the  warrant,  teparately.  Unto  which  It  was  an- 
fwered,  that  where  two  or  more  arc  required  to  do  any 
ad,  they  mqft  meet  together :  tife  what  they  refoive  on 
is  the  mind  of  individuals,  not  of  (he  whole  body.  And 
this  hath  always  been  the' doctrine  with  refpe<ft  to  juftices 
of  the  peace.  By  the  court:  This  cafe  is  fo  clear,  that 
it  cannot  bear  an  argument.  There  is  no  ufe  in  appoint- 
ing two  or  more  perfons  to  exercife  judicial  powers,  unlefs 
ihey  arc  to  ad  together.  Separate  examinations  by  dif- 
fereot  magiftrates  may  produce  different  fadls.  On  which 
then  18  the  adjudication  to  proceed  ?  It  is  exceeding  clear, 
that  in  cafe  of  an  aSion  thus  brought  to  try  the  validity 
of  the  commitment,  it  cannot  be  fupported  by  law.  Biack. 
-R'^.  1017. 

^s  well  upon  the  complaint  of  the  chnrclnvardens  and  over"  Complaint. 
fcfTt]    It  bath  been  (aid  that  an  order  made  without  the 
R  2  complaint 


complaint  of  the  parifli  officers,  is  oot  good.  BkuUrlfi 

44* 

But  in  the  cafe  of  K  and  Buckall^  M.  3  G.  2.  where  it 
was  objededy  that  the  order  did  not  appear  to  be  made  upon 
complaint  of  the  parifh ;  it  was  anfwered,  that  the  ftatute 
does  not  require  that  the  parifh  (hould  complain,  but  gives 
the  jufticcs  power  to  make  fuch  order  on  the  complaint  of 
any  other.  And  the  order,  as  to  that  part,  was  con- 
firmed. I  Barnardift.  261. 
Moihtr  t6  b«  Js  upM  tb$  Mtb  of  thi  faid  A.  M.}'  It  feemeth*  that  the 

"^^■•^  "■       mother  may  be  examined  upon  oath,  concerning  the  re- 
^   *  puted  father,  and  of  tbe  time  and  other  circumftanccs  ^ 

for  that  in  this  cafe,  the  matter,  and  the  trial  thereof,  de* 
pendetb  chiefly  upon  the  examination  and  tefiimony  of  the 
mother.     Dak.  t.  tin 
The  fes  to  bt  ^^^  diUvind  of  a  (male)  haflard  child  ]  H.ZG.K.  and 

ict  forth.  England^    An  order  was  quaflied,  becaufe  the  fex  of  the 

baftard,  or  the  name  of  it  were  not  mentioned;  only,  a 
certain  baftard  child  born  of  the  body  of  fuch  a  woman. 
5/r.  503. 

And  the  parifli  .^' '»  '*'>^'^  P^^'^^  ^f 3  ^'  "  '  -^««-  ^• 

where  born.        and  Cajh.     The  order  did  not  fet  forth  that  the  child  waa 

born  in  the  pari(h  $  and  by  the  ftatute  the  juftices  cannot 

make  an  order  to  compel  a  man  to  contribute  towards  the 

maimenanceof  a  baftard  cbi|d,  but  in  cafe  of  that  pariik 

where  the  child  was  born :  And  quafhed  for  this  reafon« 

Caf.  of  S.  50.  Cald.  Caf.  173, 

T,,  7  G.  A.  and  Buubtr.  Exception  was  takf  n  to  an 
order  of  baftardy,  that  it  did  not  appear  the  child  wu 
born  in  the  parifh  to  which  the  relief  is  ordered  ^  for  it 
ran  ;  IVi  two  jvfttus  of  the  borough  ir/Lime  Regis,  nfiJ^ng 
within  thi  limits  whm  the  parijh  church  ii,  within  wbub  pa^ 
tijh  thi  child  was  born  'Which  is  only. an  averment, 

that  the  jufticcs  refided  in  that  parifli  where  the  child  waf 
born,  but  that  might  not  be  the  fame  parifli  ordered  to 
be  relieved.  And  for  this  fault  the  order  was  quaflied-. 
S/r.  437. 

£.  3  (j.  2.  K.  and  Cbildcrs.  On  a  rule  to  fiiew  cauf^ 
why  an  order  of  two  juftices  for  relief  of  a  baftard  child, 
and  an  order  of  feffions  confirming  the  fame,  fliould  noC 
be  quaflied ;  it  was  objeded,  that  it  was  not  diredly  ad* 
judged  that  the  child  was  born  in  the  pariih  {of  SiupU" 
hurjl\  and  yet  the  order  requires  the  defendant  to  pay  tte 
fum  of  45  s.  to  the  churchwardens  of  that  parifli  to  re« 
imburfe  them.  It  was  aofwered,  that  iv  doth  fufficientlf 
appear  in  the  order,  that  the  child  was  born  therei  for  it 
adjudges,  that  the  defendatit  fliould  pay  this  fam,  foir  the 

charges 
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chtrges  the  parifli  of  Sttipteburfi  were  at  upon  account  of 
the  ffoman*8  lying  in  there.  But  the  court  faid,  that 
they  do  not  allow  of  inferences  to  give' the  juftices  jurif- 
didion  ;  and  accordingly  qu&(hed  both  the  orders,  x  Bar^ 
ur£fi.  326. 

B,  10  G.  2.  K.  and  Grtavam  The  parifh  where  the 
child  is  born,  is  only  to  be  indemnified  ;  an  J  if  the  baflard 
has  acquired  a  retxiemeot  clfewhcre,  the  facher  is  then  dif- 
charged.    Nelf.  B^ft. 

And  in  the  cafe  of  K.  v.  Stanky^  E.  22  G.  3.  Objec- 
tion was  taken  to  an  order  of  baftardy,  made  upon  one 
thmas  Sianitjy  adjudging  him  to  be  the  reputed  father  of  a  , 
baftard  child.  On  which  order  being  removed  by  ctrti^rari 
it  appeared,  that  there  was  no  adjudication  that  the  child 
was  Urn  in  the  pariflicharged  with  its  maintenance,  nothing 
more  being  ftated,  than  that  it  was  chargiablt  u  the  parijhj 
§nd  lihfy  fi  to  continue, *^By  the  court :  Order  qua(hed. 
CaU.  Caf.  172. 

Qtargeable  to  tbt  finJpariJb]  Order  to  provide  for  a  bat  Char|MUe» 
tard  child  :  Exception  was  taken,  that  the  order  doth  not 
fet  forth  that  he  is  chargeable  to  the  parifh,  or  likely  to  be 
lb.    And  qualhed  by  the  court.     Ccmb.  39. 

Bitt  in  K.  and  Maubews^  //.  8  IV,  Exception  was  talren, 
that  the  order  doth  not  fet  forth  that  the  child  is  likely  10 
become  chargeable.  But  this  exception  was  over*  ruled} 
hx  that  it  if  felf-evident  that  every  baftard  child  is  likely 
to  become  chargeable.    2  Salt.  475,  6. 

AndfurtbiTy  tbat  A.  P.  of^^-^^  in  the  /as J  eonnty^  yooman^  Halband  Mag 
iU  begtt  tbi  faid  haftnrd  Mid]   T.  2  G  i.  K.  and  Browm.  •Went,  proof  of 
Upon  an  order  of  baftardy  it  was  dated,  that  (he  hufband  ^^t^^t^ 
had  been  abfent  fix  years,   and  that  during  his  abfence 
the  defendant  bad  carnal  kmwledgi  of  the  wife,  and  there- 
foie  they  adjudge  him  to  be  the  putative  father.     But  by 
the  court.   This  order  moft  b£  quafhed;    for  his  lying 
with  her  is  not  a  fufficient  reafon  to  infer  him  the  father 
of  this  child :   and  tho*  the  juftices   need  not  fhew  the 
grounds  they  go  upon,  yet  if  they  do,  and  it  appears  no 
fufficient  ground,  their  order  will  be  bad.     Str.  8j  i« 

And  wbireas  tbi /aid  A.  F.  batb  appear  id  htfort  us]  In  the  Whether  tht 
cafe  of  K^  V.  Vpton  Grey,   T   23  G.  3.     ^altir  Nation  «»*•'  »•«!*  ^ 
was  adjudged  to  be  the  reputed  father  of  a  baftard  child  be     pre'frnceV^he 
gotten  on  Sirab  Arsaubtt^  which  was  chargeable  to  the  faid  teputcd  father, 
pariihof  Upton  Gray^  and  was  ordered  to  pay  is.  weekly, 
&c.  The  lefBons  on  appeal  quafhed  the  order,  it  not  ap- 
pearing upon  the  face  of  the  order,  that  the  faid  Sarah 
Arundall  was  examined  in  tbo  prifina  of  the  faid  Waltir 
Nation  at  the  time  of  making  the  faid  order.*— ^By  L. 
R  3  Mansfield^ 
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Mamfiildf  and  the  court.  The  prefence  ofithe  pttf attve  (m^ 

ther  is  not  necefiary  before  the  juftices  out  of  the  fciBons  ; 

and  as  the  feffions  tiave  dated  this  and  no  other  to  have  been 

the  foundation  of  their  proceedings,  we  .cannot  prefttake 

that  they  went  upon  any  other.— -Order of  feffions  quaihcd^ 

and  the  original  order  afRrmed.     CaU.  Caf.  308. 

ihitrm^t^ad*        Do  hereby  adjudge']  T.  4  Jn/i,  ^  and  ff^ejien*  The  great 

JuJie  the  perfoa  objcSion  which  flucic  long  with  ihe  court,  was,  that  ic 

^^Jflt^^ll^    was  faid  in  the  order,  we  the  faid  jufticcs  doth  adjudge, 

ther,  inft^ad  of  d^  adjudge ;   and  after  the  cafe  had  depended 

two  terms,  and  been  feverai  times  ({irred,  the  court  for 

that  exception,  the  iaft  day  of  the  term,  quaflied  tbeordcr, 

L.  Raym.  1 198. 

And  afterwards,  H*  4  Ami.  The  fame  juftices  made 
another  order  with  the  very  fame  fault  in  it,  viz.  deih 
adjudge ;  and  upon  a  certiorari,  that  was  quaflied.  L» 
Raym.  1 1 98. 

A 0 judge  the  faid  h.Y.to  be  ihe  reputed  father]  B.  %o  C. 
1»  K,  and  Ptrkajfe.  An  order  was  quatbed,  becaufe  there 
was  no  adjudication,  that  the  perfon  againfi  whom  thecoei* 
plaint  was  made,  was  the  reputed  father*    2  5iV.  363. 

H,  9  G.  2.  K*  and  Jenkms.  •  Motion  to  quaih  an  order 

pf  two  jttfttces,  whereby  they  adjudge,  that  fuch  a  perfoa 

*  is  n9t  the  putative  father  of  a  bafiard  child,  and  therefore 

they  dikharge .  him }   and  the  rather,  becaufe  in  fuch  a 

<afe  the  pariih  cannot  appeal,  becaufe  an  appeal  is  only, 

when  the  party  refufes  to  give  fecurity  to  come  to  feffiona* 

And  by  the  Whole  court,  the  two  juflices  have  no  fuch 

authority  :  for  their  whole  power  depends  on  the  ftatute 

of  18  Eiiz.  and  that  is  only  to  take  order  for  puniOiment 

of  the  parties,  and  for  relief  of  the  paciO),  and  this  order 

*    is  for  neither  the  one  nor  the  other.     2  Stff.  C  16 1*  &r« 

1050, 

A  fwfi  fttin  ma;       Ihefum  of for  and  towards  the  lying-in']  M.\\  2  Amn. 

be  ordered  for      ^.  and  Odam.    Order  for  maintenance  of  a  oaftard  child, 

•kfriyioz  ex.  ^    ^35  excepted  to,  becaufe  the  defendant  is  upon  fight  of 

curud.^  "'"'  ^^hc  order  to  pay  9I.  in  grofs ;   and  after  that,  fo  much 

weekly.     And  by  the  court :  fiy  the  fiatute  the  juflices 

are  to  take  order  for  relief  of  the  parifli,  and  keeping  of 

the  child,  by  payment  of  moiiey  weekly,  or  other  fuf- 

tentation ;  and  this  may  be  only  indemnifying  the  pariih 

for  money  laid  out  before  the  reputed  father  was  fouod, 

1  Saik.  124. 

How  lent  f«h         During  fo  long  time  as  the  faid  hoflard  dnld/haU  be  charge^ 

paymenu  flialJ     abu]  E.  9  f^.  K.  and  Barebaier.  An  order  to  pay  fo  much 

cuatiBac  monev  by  the  week^  till  the  child  fliali  be  fourteen  years 

of 


of  agCr  wu  adjudged  to  be  bad  :.  Tor  the  juftket  have  no 
power  but  to  iodcmnify  the  parifh ;  and  that  is  only  to 
oblige  him  to  maintain  the  ehiU^,  as  long  as  it  is  or  may 
be  cbargeihle.     i  Saii.  121  •  2  Saii.  478. 

An  order  that  the  putative  father  fhould  pay  To  much  a 
week,  until  it  Ibould  be  able  to  get  its  living  by  working, 
was  quaibed  ;  it  (bould  have  been  for  fo  long  time  as  the 
child  was  chargeable  to  the  parilh*     1  FiMi.  aio* 

But  in  the  cafe,  of  K.  and  6/r/#/,  M.  i  G.  z.  An  order 
of  bafiardy  was  made,  to  pay  fo  much  weekly,  till  the 
child  was  nine  years  old,  if  it  Ibould  fo  long  live.  And 
by  the  court,  it  is  a  good  order,  for  we  cannot  intend  it 
able  to  provide  for  itfelf  fooner.     Str.  788. 

So  in  the  cafe  of  K.  and  Buckall^  M.  i  6.  a*  Excep- 
tion was  taken,  that  the  order  appointed  the  fum  of  as. 
to  be  paid  weekly,  till  the  child,  (hould  come  to  the  age 
of  twelve  years,  without  faying,  if  the  child  (hall  be  fo 
long  chargeable  to  the  parifh*  It  was  anfwered,  that  in* 
deed  the  old  authorities  lay  it  down  in  genera),  that  orders 
of  baftardy,  as  well  as  other  orders  relating  to  the  poor, 
mufi  be  under  the  limitation  mentioned  ;  but  the  later  au* 
thoriiics  have  been,  that  orders  of  baflaidy  need  not :  and 
this,  it  was  faid^  is  founded  upon  go«Ml  reafon  ;  for  there 
cannot  be  any  reafonable  intendment,  that  baRards,  who 
have  no  kindred,  will  have  proviGon  from  any  body,  till 
fuch  an  age  as  is  mentioned  in  the  order.  And  of  thai  opi- 
nion was  the  court,  and  confirmed  the  order  ^as  to  tiiac 
point,     I  Barnwdifi.  261. 

But  then  the  child  may  be  bouiid  an  apprentice  into 
another  parifh  before  that  age;  and  having  gained  a  fet- 
tlement  in  fuch  j^her  parifh^.  the  eiFecl  of  the  order  (hould 
then  ceafe.  Therefore  it  is  beft  in  this  and  all  fuch  like 
cafes  to  hold  to  the  ftatute :  and  the  ftatute  here  only  gives 
power  to  the  jufticcs  to  iah  ^rtUr/or  the  nlief  $f  the  parijh 
whin  tbi  chili  JhaU  hi  born* 

In  Browniz  cafe,  T.  9  /T,  it  was  faid,  the  judices  can* 
not  order  a  fum,  for  putting  out  the  child  an  apprentice; 
Cmh^  448. 

But  in  the  aforefaid  cafe  of  K.  and  BuckalU  M.  3  G*  !• 
Where  it  was  objeded,  that  the  order  was  for  the  reputed 
father  to  pay  4I.  to  the  overfeers  for  binding  the  child 
out  apprentice,  when  it  (hould  come  to  the  age  ol  1 2  years; 
and  did  not  fay,  if  the  child  (hall  wane  it ;  fo  that  iho' 
the  child  (hould  be  provided  for  in  any  other  way,  the 
fum  mull  be  ftill  paid  to  the  overfeers ;  1  he  objection  was 
R  4  over- 
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over-ruled  by  ihi  court;  and  the  order,  ts'toAat,  beli 
good.     I  BarndrJift*  261. 

*    ]6ut  it  feemeth  not  irecefl^ry  to  incumbef  tb^  order 

{berewith ;  for  it  may  be  the  Taine  thing  if  the  parifli  bind 

him  our,  and  pay  the  ofioney  ;  for  until  fuch  fun  fhail  be 

run  oiF  by  (be  Weekly  jtayments,  fo  long  the  child  continues 

chargeable. 

Srron  In  form        BUT  after  all,  fo  far  as  thefe  errors  above  rchearfed 

vaj  be  iBffa4»    fjj^^\\  affcft  only  the  f$rm  of  the  order,   and    not   the 

•        frnrits  thereof,  the  fame   may  be  amended   at  the  fef- 

fionsj  by  the  5  G.  2.  c.  19.  before  the  appeal  fhall  be 

proceeded  upon,  and  then  the  court  (hall  go  upon  tho 

merits. 

V.  Appeal  againfi  the  orier. 

By  the  aforefaid  llatute  of  the  t8  Eh  r.  3.  the  mother 
or  reputed  father  refuting  to  "perform  the  order  of  the  two 
juftices,  fliall  be  committed,  unlefs  they  (ball  put  in  fttf<« 
ficient  furety  to  perform  the  faid  order,  or  elfe  pirfonalty  /a 
appiar  at  tbt  next  gemral  fiffions  of  the  peaa^  to  be  bolden  in 
that  county  when  fuch  order  JbaU  be  taking  and  atfo  to  abide 
fuch  order ^  as  the  fatd  juftices^  or  the  more  part  of  them^  then 
and  there  fball  take  in  that  behalf  (if  they  then  and  there  fball 
take  any )\  andthatifatthefaidfejfions^  the  faid  jujlicei  fhak 
take  no  other  order ^  then  to  abide  and  perform  the  order  before 
made^  as  is  abovefaid. 
DeftiiJaiit  per.         Perfonally  to  appear]  H.  8  ^^,  K.  and  Mafthrwi.    It  was 
Ibnaiiy  to  ap-     m^ycj  to  <iua(h  an  order  for  itialhtaining  a  baftard  child. 
'**'*  It  was  anfwered,  that  no  order  relating  to  a  baftard  child 

can  be  qualhed,  unlefs  the  reputed  father  be  prefent  i« 
court.  Unto  which  the  court  aflented.  But  it  appear- 
ing to  be  a  hard  cafe,  a  rule  waS  made  to  (heW  caufe.  On 
ihewing  caufe,  it  waS  quafhed  i  but  the  court  would  not 
qiia(b  it,  till  the  reputed  father  came  into  court.     2  Salk. 

475- 

//.  j3  G.  2.  JC.  and  Gtbfin.    It  was  moved  to  quafli  aa 
order  vi  baftardy^  wh'ch,  being  indefenfible,  was  accord- 
ingly done;  the  defendant  entering  into  recognizance  to 
abide  the  ofder  of  the  feffions   below:    which  was  the 
reafon  (the  court  faid]  why  a  perfonal  appearance  of  the 
defendant  was  in  thefe   cafes   always  required.     Black. 
Jtep.  J   8 
What  tk%\]  be        Jt  the  next  general fejjions^  That  is  to  fay,  the  next  gc* 
ieeoied  tu  next  ^eral  fcflions  after  notice  of  fuch  order,    3  Koh  551. 
^'"^^  li  Gomral 
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made  by  two  julticeSi  adjudging  Sbaw  U>  be  the  r^ptiM 
father  of  a  baftard ;  wbcreupoa  he  appealed  to  the  next 
q&ariir  fel^ens  after  tiotice  |  where  the  order  of  the  tww 
jufttces  was  difcharged  :  An6  now  it  was  moved  to  qoaih 
the  order  of  feffions,  because  by  the  flatute  the  appeal 
muft  be  to  Che  next  general  feffions.  and  there  might  have 
been  a  general  feffions  before  the  general  quarter  feffions* 
as  in  Lenden  or  Midalefex^  where  there  are  four  general 
feffions  in  the  year,  befides  the  quarter  feffions*  And 
quaflied  for  this  fault.     2  Salk.  482. 

But  in  the  cafe  of  K.  v.  Chicbefter^  M.  30  G.  3.  Alt 
order  was  made  by  n'*o  jufttces  on  the  27th  March^  ^1^^% 
adjudging  Jamti  Lovtt  to  be  the  reputed  father  of  a 
baftard  diHd  ;  ag'ainft  which  he  appealed  to  •  the  general 
quarter  feffiom  held  on  the  2 2d  ApnU  where  it  waa 
quaflied  ;  and  no  cafe  was  referved  for  the  opinion  of  thia 
court.  But  both  the  orders  being  now  returned  by  ter*- 
tmari\ — Erjkine  move9  to  qua(h  the  order  of  feffions,  be« 
aofe  that  court  had  no  jurildidion  to  hear  the  appeal* 
as  a  court  of  general  jejpens  might  have  intervened  be* 
tweea  the  27th  March  and  the  22d  AfriU  And  he  re* 
lied  on  the  cafe  of  Kn  v«  Sbaw^  as  in  point.-*->L.  Kenyen 
Cb.  J.  (flopping  Mingay  on  the  other  fide)  obferved  that 
the  cafe  cited  did  not  appear  to  be  one  of  the  mod  au* 
thentic  in  SnUtldfi  Reports.  But  it  is  a  gexieral  rule  that 
every  intendment  (hall  be  made  to  fupport  an  order  of 
juftrces ;  and  as  it  does  not  appear  that  the  general  quar- 
ter feffions  held  on  the  22d  of  April  were  not  the  fef* 
iions  next  fbllewing  the  27th  of  Marcb^  we  will  not 
prefune  it  for  ihe  purpofe  of  quafliing  the  order  of  fe& 
lions.  Order  of  feffions  affirmed.  Dumf.  and  Eaft.j  3 
V.496. 

Tq  he  beldgn  in  tbat  ecunty}  It  was  moved  to  quaih  an  ib  that  ptrt  of 
order,  for  thai  it  was  at  the  feffions  of  the  |)eace  f«  the  'be  coaotjr 
county  aforefaid,  and  did  not  fuyfer  the  county  j  but  thia  •^«««^«« 
was  over-ruied|  for  that  there  is  not  fo  much  ilridnefs 
required  in  orders,  as  there  i^  in  indiSments.     j  Fentr.  37. 

To  which  may  be  added  zlb>,  that  this  is  accoi'ding  to 
the  words  of  the  ft^ture. 

/»  tbat  county  where /tub  erderjball  he  taien}  T,  15  C  2: ' 
K.  and  Cexftan.     Refolved,  that  this  fliall  be  intended 
of  the  next  feffions  of  that  part  of  the  county  where  it 
Was  made,  and  not  at  the  next  feffions  in  any  county  at 
ivg^S  for  that  would  be  mifchicvous  in  many  counties, 

wberp 
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wbtrt  there  are  /evieral  fi^ons  in  iitdm  puti  of  dio 
county.     I  Sid.  149. 
Ot^reklicr        ^  7tf  abidifucb  order  as  the  /aid  jtJlUes^  eir  the  nun  part  tf 
Sfl^fy'^^h    ^^>fi^^^^  ^^'^  and  there  taie]     M.  13  G.  K.  and  Tenant. 
m^x^Utn^  '^^^  order  of  two  jufticea  being  qualbed  upon  the  merits 
dttfivc  by  the  feffiont  on  an  appeal,  the  defendant  is  thereby  le* 

gaily  acquitted^  and  cannot  be  drawn  in  qucftion  again  for 
^he  fame  fa^.    L.  Roym.  1423,  4.     &r,  716. 

If  the  two  next  juftices  make  an  order,  and  the  party 
^pp^ifls  to  the  next  feffions,  and  they  alter  or  difcharge 
(upon  the  merits,)  or  confirm  that  orders  no pt^r fef- 
fions can  order  any  thing  contrary  thereto,  for  the  order 
upon  the  appeal  is  final.     Cro.  Car.  .350. 

71  I  G.  1.  iiT.  and  ArundelL  Two  juitices  make  an  or- 
der^ that  the  defendant  fhall  pay  a  fum  in  grofs,  and  alfo 
fls.  a  week  fo  long  as  the  child  mall  be  chargeable.  The 
.  party  appeals  |o  the  feffions,  wh'o.confirm  the  order.  At 
%  fubfequent  feiQons,  the-  father  of  the  baftard  defired  .to 
have  the  keeping  of  it,  and  (hat  the  payment  of  the  2S. 
a  week  (hould  ccafe ;  which  the  feqond  feffions  ordered, 
Motion  was  made  to  quafh  this  laft  order  of  feffions^.be* 
caufe  in  this  cafe  they  had  no  jurifdiAion.  And  the  court 
held,  that  .the  fecond  feffions  had  no  authority  .to  order 
the  fubtraSipn  of  the  2s.  a  week  s  and  the  order  was 
quaOiedy  becaufe  it  was  .made  out  of  time  (being  three 
years  after  the  appeal},  and  therefore  the  jufltces  had  no 
jurifdidipn.  i  Stjf,  C.  234. 
lut  mt  if  3ut  if  the  order  be  qoaAied  for  want  oiferm^  it  is  as  no 

2? iJr*  ^**  ''*"*  order  at  all ;  and  therefore  the  jufiices  may  proceed  de 
^    '*'  novo.    Or  the  feffions  ipay  amend  the  order  befote  they 

proceed,  as  above  fet  fort|;i. 

VL  Punijbment  of  the  motbtr  and  reputed  father. 

By  the  18  El.  r.  3.  Concerning  hajldrdi  hting  left  to  he 
lept  at  the  charge  of  the  parijh  ubtre  born^  to  the  great  bur^ 
den  thereof  J  and  to  the  evil  example  and  encouragement  of  lewd 
life^  it  is  enaSled^  that  the  two  next  jufllces  fiaU  take  order 
therein^  a$  well  for  the  punijbment  of  the  mother  and  reputed 
father^  as  for  the  relief  of  the  parijh. 

And  by  7  J.  c.  4.  Every  lewd  woman  which  Jbalt  bavi 
any  hafiard  which  may  be  chargeable  to  the  parijh^  the  jujlices 
of  the  peace  Jhall  commit  (M.N.)yfrr&  lewd  woman  to  the  bmfo 
of  corrections  there  to  be  punijhed  and  fet  on  work^  during  the 
term  of  one  whole  year  \  and  if  Jhe  JtfU  eftfoons  offend  again^ 
thtn  to  be  committed  to  thefaid  boufe  of  corrosion  as  afkrefaid^ 

and 
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49Jiberit9  rimain  until  Jki  canputingood/ureiiesftrher 
gtod  kehaviour^  mtt  t9  ^tnd  fi  {tgain.     (•  7. 

Bafiinrd  which  may  hi  ehargeaUe]     It  feemeth  by  thefe  ChtlJ  mcft  te 
words,  that  fuch  woman  (hall  not  be  fent  to  the  houfe  of  ^JJ^'^^JIJ^ 
corre^ion,  until  after  the  child  be  born,  and  that  it  be     "^     ^ 
living :  for  it  oiuft  be  fuch  a  child  as  may  be  chargejibk 
to  the  parifl).    Dait.  c.  1 1. 

And  if  flie  will  difchargt  the  parifli  of  keeping  the  baf- 
tard,  (he  cannot  be  puni(hed'by  the  ftatute  of  7  J. 

But  neverthelefs  (be  may  be  puni(hed  (L.  CtAg  fays)  by 
the  ({acute  of  18  £L    2  Inft.  733. 

Which  opinion  feems  julily  queftionable:  for  the  pre* 
aroble  of  the  faid  zSt  of  18  EL  (as  hath  been  rehear  fed) 
feemeth  to  rellrain  the  juiifdiflion  of  the  jultices  to  the 
parents  of  fuch  baflard  children  only  as  are  left  to  heieptat 
the  charges  eftht  parifli  whtfi  born. 

Thijufiices  of  the  peeuefl>all  commit^  It  feemeth  that  fuch  Cb«iiiitiii«e  t» 
commitment  ought  to  be  by  two  juiiices  at  the  leaft  j  and  ^^»j»*«««» 
by  comparing  the  two  ftatutes  together,  it  feemeth  fitted 
for  the  two  next  jufticea  authoriilBd  by  the  18  £L    Dalt. 
oil. 

SbaU  commit  fuch  lewd  woman]     But  fuch  punKbment  Wlietber  ^ 
ihall  not  be  until  after  the  woman  is  delivered  of  her  ^^J,^"^  Jj,j. 
child  ;  neither  are  the  juflices  to  meddle  with  a  woman  Uic  fiocliiBr. 
until  the  child  be  born,   and   ihe  ftrong  again.    Dab. 

4*  II. 

Alfo  it  feemeth,  that  fuch  baflard  child  is  not  to  be  fent 
with  the  mother  to  the  houfe  of  correction,  but  rather  that 
the  child  (hould  remain  in  the  town  where  it  was  born  (or 
fettled  with  the  mother),  and  there  to  be  relieved  by  the. 
-  work  of  the  mother,  or  by  relief  from  the  reputed  fartier; 
and  yet  the  common  opinion  and  pr^fiice  is  otherwife,  vix. 
to  fend  the  child  with  the  mother^to  the  houfe  of  correc- 
tion; and  this  may  alfo  feem  reafonable,  where  the  child 
fuckcth  on  the  mother.     Id. 

But  it  feemeth  much  the  beft,  to  commit  the  mother 
only,  and  not  the  child,  but  leave  it  to  her  choice  whether 
.  (he  will  take  it  wjth  her ;  and  if  (he  will  not,  then  to  fend 
it  to  its  lawful  place  of  fettle ment. 

Offend  agairiy  then  to  be  committed  to  the  faid  houfe  of  cor^  Secaod  i 
reGion  as  aforefaid^  Which  words  do  imply  that  (he  (hall 
not  be  puni(hcd  as  for  a  fecond  oiFence,  unlefs  (be  hath 
been  committed  to  and  punifhed  in  the  houfe  of  cor* 
region  for  the  firft. 


VIL  Motbar  or  repuitd  father  naming  awaj. 

Th«tf  p»p«it|  Wbtreas  tbt  putattvi  fathers  and  Uwd  mitbtn  ff  ba/fardt 
iwffowr* **  ri5//rfrf»  run  away  §ut  of  ihg  parifif^  and fomitinus  out  tf  tht 
tauntys  and  Uav$  the  bmjiard  children  ut9n  the  charge  if  tbt 
fartjh  where  they  are  born^  altbo*  they  oave  eftates  fufficient  t^ 
dffcharge  the  parijb ;  it  /ball  be  lawful  fcr  the  churchwardens 
andwetfiers  of  the  pew  of  fuch'partjb  where  any  bayard  chili 
fifall  be  borug  is  take  and  feizt  [O)fo  much  of  the  goods^  and 
>  receive  fo  much  of  the  annual  rents  or  prcfits  of  thi  lands  of 

fucb  putative  fmber  or  lewd  mother^  as  /hall  be  ordered  by 
any  two  ju/llcfs^  towards  the  difcharge  of  the  parijb^  to  be 
tonfrmed  at  the  ffjfions^  for  the  bringing  up  and  providing 
for  fucb  baftard  child  \  and  thereupon  the  fef^om  may  make  an 
order  for  the  churchwardens  orover/eers  of  the  poor  tf  fueh 
parijb  J  to  difpofe  rf  the  goods  by  fale^er  otberwife^  or  fo  much 
of  them  for  the  purpofes  aforefaid^  as  the  court  JhaU  think  fk^ 
and  to  receive  the  rents  and  profits  of  the  lands^  orfo  much  of 
them  as  Jhall  be  Jo  ordered  bj  thefejions.    13  &  14  C.  a« 

c.  I.  r*  19. 

E.  2  Jinn.  ^.  and  Chaffey.  Order  to  the  charch  wardetM 
and  overfeers,  to  feize  of  the  putative  f^ther't  goods»  what 
they  Jhould  judge  proper  for  fecuriog  of  the  pari&,  qualhcd  i 
for  thai  it  (hould  be,  what  the  juftices  think  proper^  ami 
not  what  the  churchwardens  and  overfeers  think  pcopeu 
Lf.  Raym.  85  8» 

vijL  Murdering  a  bafiari  child. 

Coflctaling  the  I.  By  the  II  y.  r  27.  If  any  woman  be  delivered  of  au^ 
^d  chfw'  ^'  <i^'  ^  ^^^  ^^*  '"^^  or  female^  which  being  bom  alive^  JbonU 
fy  thi  laws  of  this  realm  be  a  ba/lard,  and  fie  endeaveur  pri^ 
patefyy  either  by  drownings  or  Jeer et  burying  thereof^  or  any  other 
way^  either  by  herfelf  or  the  procuring  of  others^  fo  to  conceal 
the  death  thereof^  as  that  it  may  not  come  t9  lights  wbetlser  it 
were  born  alive  or  not ^  but  be  concealed^  fise  Jhall fuffer  death 
as  in  cafe  ofmurdir^  except  Jhe  can  prove  by  one  witnefs  at  kaji^ 
that  the  iblld  was  born  dead* 

And  it  hath  hcen  acijudged,  that  in  Order  to  convtd  1 
woman  by  force  of  this  ftatute,  there  is  no  need  that  the 
iodidment  be  drawn  fpecially,  or  conclude  againft  the  form 
of  the  ftatute  \  for  the  ftatutedoth  not  make  a  new  offenoe^ 
but  only  makes  fuch  concealment  an  uodenUbfe  e?iden|:o* 
of  mfurder.     2  Henu.  438. 

.     .  Alfo 


Alfo  it  hath  been  agreed,  that  where  a  woman  appears 
to  have  endeavoured  to  conceal  the  death  offuch  chiI4 
within  the  ftatute,  there  is  no  need  of  any  proof  that  the 
child  was  born  alive,  or  that  there  were  any  figns  of  hurt 
upon  the  body,  but  it  (hall  be  undeniably  taken  that 
the  child  was  born  alive,  and  murdered  by  the  mother.  Id. 

But  of  late  years,  as  this  law  fcemeth  to  be  fomewhat 
fevere^  it  hath  been  ufual,  upon  trials  for  this  offence, 
10  require  fome  fort  of  prefumptive  evidence  that  the  child 
was  bom  alive,  before  the  other  conftrained  prefumptioa 
is  admitted,  thatbecaufe  the  death  was  concealed,  therefore 
it  was  killed  by  its  parent.     4  Blackfl.  198. 

Alfo,  it  hath  .been  adjudged,  that  where  a  woman  lay  in 
a  chamber  by  herfelf»  and  went  to  bed  without  pain,  and 
waked  in  the  night,  and  knocked  for  help,  but  could  get 
none,  and  was  delivered  of  a  child,  and  put  it  in  a  trunks 
and  did  not  difcover  it  till  the  following  night,  yet  ih^ 
was  not  within  the  ftatute,  becaufc  (he  knocked  /For  help« 
zHaw.  438. 

Alfo,  it  bath  been  agreed,  that  if  a  wonlan  confefs  her* 
felf  with  chi!d  beforehand,  and  afterwards  be  furprized 
and  delivered,  no  body  being  with  her,  (he  is  not  within 
the  ftatute,  becaufe  there  was  no  intent  of  concealment, 
and  therefore  in  fuch  cafes  it  muft  appear  by  figns  of  hurt 
up(Mi  the  body,  or  fome  other  way,  that  the  child  was  born 
alive.     Id; 

a.  If  a  woman  be  with  child)  and  any  gives  her  a  po*  owwg  %  pttkn 
tioo  todeflroy  the  child  within  ber,  and  (he  take  it,  and  tomutcftbof. 
it  works  fo  firongly  that  it  kills  her,  this  is  murder ;  for  ^^^^ 
it  was  not  given  to  cure  her  of  a  difeafe,  but  unlawfully  to 
defiroy  ber  child  within  her;  and  therefore  he  that  gives 
her  a  potion  to  this  end,  muQ  take  the  hazard,  and  if  if 
kills  the  mother,  it  is  murder*     i  H»  H.  429*  30. 

If  a  woman  be  quick  or  great  with  child,  if  (he  take, 
or  another  give  her  any  potion  to  make  an  abortion,  or  if 
a  man  ftrike  ber,  whereby  the  child  within  her  is  killed, 
tho'  it  be  a  great  crime,  yet  it  is'  not  murder  nut  man- 
flaughter  by  the  law  of  tn^land^  becaufe  it  is  not  yet  in 
rentm  naturo^  nor  can  it  legally  be  known,  whether  it 
Were  killed  or  not.    x  H.  H.  433^ 

But  if  the  child  be  born  alive,  and  afterwards  die  of  th^ 
poifon  or  bruifes  it  received  in  the  womb ;  it  is  murder  in 
fuch  as  admioiftred  or  gave  them,  i  Haw.  80.  4  Blackji* 
198. 

So  if  a  man  procure  a  woman  with  child  to  deflroy  her 
iofaat  when  bprxi,  and  the  child  is  born,  and  the  womaq^ 

in 
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tn  purfuiince  of  that  procurement  kill  the  infant^  thb  ii 
murder  in  the  mother,  and  the  procurer  is  accefTary.  i  H. 

IX.  Capaeiiy  of  a  bajiari  as  to  inberiiance^ 

A  baftard  can  have  no  name  of  repuration  as  feon  as  h^ 
IS  born ;  but  after  he  is  born,  and  hath  chained  by  time  a 
ftime  of  reputation,  he  may  purchafe  by  his  reputed  name, 
to  him  and  to  his  heirs  ;  tho*  he  can  have  no  heirs  but  of 
bis  body,     i  hji  3.     6  Co^  65. 

A  baftard  is  terminus  a  quo  \  he  is  the  (irft  of  his  family, 
for  he  hath  no  rtlation  of  which  the  law  takes  any  no* 
ike;  but  this  muft  be  under ftood  as  to  civil  purpofes, 
for  there  is  a  relation  as  to  moral  purp  vfes,  therefore  be 
cannot  marry  his  own  mother,  or  fitter,  or  the  like, 
3  Salk.  65. 

Confideration  of  natural  aflFcAion  will  not  raife  aH 
life  to  a  biiftard  ;  for  though  there  is  natural  afFcdion 
between  them,  yet  the  raifing  the  ufe  is  a  conRitution  of 
the  law*  and  therefore  the  ufe  ftall  never  arife.     Jent.  47, 

^y^^t  374- 

If  the  iirue  of  a  man  who  is  a  b  «ftard  purchafe  land, 
and  dies  without  ifTue;  tho'  the  land  cannot  defcend 
to  any  heir  on  the  part  of  the  father,  yet  to  the  heir 
on  the  part  of  the  mother  (being  no  baftard)  Jt  may ; 
fo  if  the  baftard  was  attainted  :  for  the  heirs  of  the  part 
of  the  mother  make  not  any  conveyance  by  the  baftard. 
tfn^  159. 

If  a  baftard  dies  inteftate*  without  wife  or  iflue,  the 
]tir>g  is  entitled  to  the  per/enalty  i  and  the  ordinary  of  courfe 
grants  adminiOration  to  the  patentee  or  grantee  of  the 
ciown.     3  P.  IFiU.  33.     a  Black,  ^o^. 

A.  Voluntary  examination  of  a  woman  with  child 
of  a  baftard  J  by  6  G.  2.  r.  31. 

Weftmorland.  ^HE  vcluntary  -examination  of  fii.lA.of 
,  — --  in  the  faid  county^  JingUwoman^ 
taken  on  eatb^  before  tne  ■  one  of  his  majeflf  %  juftices  of 

the  peace  in  and' for  ihefaid  county  y  this  —  day  of- 

Who  faiths  that  fl)e  is  now  with  child^  and  that  the  fatd 
child  is  likely  to  be  horn  a  baft  air  d^  and  to  be  cBargeabh  to 
thtfarijbof'^^^t      in  tbt  Jaid  tountjy  md  that  A.  F.  rf 

■■  ■  '  ^    in 


I  •  in  ibi  faii  €Ckniy^  wiavtr^  is  ibi  fatbtr  of  tht  /aid 

ibiU. 

The  mark  of 
Taken  and  figned  the  day  and  year  f  A.  M« 

above  wricteni  before  me 

J.  P. 

Examination  after  the  birth. 

Weflmorland.  crHE  txaminatiw  of  A.  M.  of  * 

-^    in  ibi  faii  county,^  Jinglrwiman^    takm 
upon  oatb  heforg  trn^  om  of  bis  majeftf  s  juflias  of  ibe 

ftaci  in  and  for  tbtfaid  county^  ibis  —  day  of 

Wbo  faitbf  tbat .  on the  —  day  of  ■  n9W 

up  paft^  at  '  in  the  parijh  of —  in  tbe  county 

afore/aid f  Jhe  tbe  faid  A.  M,  was  delivered  of  a  (male)  baf^ 
tard  cbiidf  and  tbat  tbe  faid  bafla^d  Mid  is  likely  to  become 
chargeable  to  tbe  faid  parijh  of^^-^ —  s  and  that  A.¥.  of 
— — -  in  the/aidcowiiy,  weaver^  did  get  her  with  child  of  tbe 
/aid  baftard  child. 

The  mart  of 
Taken  and  (igned  the  day  and  year  f  A'«  M« 

above  writiepy  before  me 

J.  p. 

B.   Warrant  for  apprehending  the  reputed  father 
before  the  birth  ^  on  6  G.  2.  c.  31. 


Wefimorland.  j      To  the  conftable  of  - 


in  the  faid  contOy^ 

examination  taken 


rrrHEREAS  A.  M.  of  :—  ; 
^^   fingltwoman^  both  by  her  voluntary 

in  writing  upon  oatb,  iefore  me one  of  his  majeflfs  juf» 

tices  of  the  peace  in  and  for  the  faid  county^  this  pre  font  day  do* 
dared  berfelf  to  he  with  child,  and  that  the  faid  child  is  likely 
to  he  born  a  haftctrd^  and  to  be  chargeable  to  the  parijh  of 
■  —  in  tbe  faid  county^  and  that  A.  F.  of  '  tn 

the  faid  county^  weaver^  is  the  father  of  the  faid  child  \  And 
whereas  O.  r.  erne  of  the  overfeers  of  the  poor  of  the  parijb 
of'  ■  aforefaidj  in  order  to  indemnify  the  faid  parijb  in 
thepremifes^  bath  applied  to  me  to  iffiie  out  my  warrant  fof 
tbe  apprehending  of  tbe  faid  A.  F.  /  do  therefore  hereby 
iommandyoUf  immediately  to  apprehend  the  faid  At  F.  and  ta 
bring  him  brforj  me  or  feme  other  of  his  majeflfs  juflices  of 
tbo  peace  far  the  fmd  i9Uniy%  to  find  fecnrity  to  indemnify  tta 

10  faii 
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faidpar^  rf  •-^—  #r  ilfi  i§  find  fyffieiiia^tiiffir  his  ^ 
pearance  at  ibg  next  gemral  quarter  fej/ions^  [or,  next  gemral 
Jiffiom'}  tf  tbi  peati  to  bi  bokUn  for  tbi  faid  countjy  and  ta 
abide  and  perform  fiub  order  or  ordirs  as  Jbiall  bi  made^  in  pw 
Juance  of  an  aif  paffkd  in  ih$  iigbtesntb  ytar  of  thg  reign  of  her 
tdti  majify  qmtn  £li£ibetb,  eonarmng  bafiards  begotten  and 
born  out  of  lawful  matrimony^  Given  tatdtr  mj  band  andfe^ 
ibg slay  of.  Sec. 

The  like  after  the  birth. 

WeaiiioreIand«   I  To  the  coafiable  of  ~~^ 

rprHEREAS  A.M.  of in  tbe  faid  county^ 

^^  fingliwoman^  batb  by  her  examination  taken  in  'w^it^ 
ing  upon  oath^  before  me  — —  one  of  his  majeflfs  juflices  tf 
the  peace  in  and  for  tbe  faid  county^  declared  that  on  the  ■ 
day  of*  now  laft  pafly  at  ^— ^  in  the  parifh  of  ■■  ■■ 
in  tbe  county  aforefaid^  fhe  the  faid  A.  M.  was  deltvered  of  a 
(male)  baftard  childy  and  that  tbe  faid  bafiard  child  is  tikeiy 
to  become  chargeable  to  the  faid  parifh  3/*—  and  hath  charge 
id  A.F,  of    ■  in  the  faid  county^  weaver,  with  having 

gotten  her  with  child  of  the  fatd  bafiard  child  \  And  whereat 
O.  P.  one  of  the  overjeors  of  the  poor  [and  fo  on^  as  in  ihe 
foregping  precedent  to  tbe  end  j. 

C.  Commitment  thereupon*,  by  the  6  G.  2.  c.  31. 

f  To  the  conftable  of  >  in  the  faid 

.  Tir^A».ArU.%<l    1   county,  and  to  the  keeper  of  the  hoiife 
.WeOmorland.  J   ^^  coricaion   [or,   coiimon   gaol]   at 
^         '■         in  the  faid  county. 

JT^HUREAi  A.  M,   of fingUweman,  im  her 

^^  Volfintary  examination  taken  in  writing  upon  oatJb^ 
the  — —  day  of  tx  now  Iqfi  pa/I,  before  me  ■  ■ 

one  of  his  majejifs  JHfiii^,  rf  tbe  peace  in  and  for  tbe  faid 
<9^Hy%  bafb  di^'ared  berjiflf  to  be  with  child,  and  that  she  * 
Jaid  ebi  d  is  JiMy  to  be  bom  a  bafi^rdy  and  to  be  chargeable  ia 
tie  faid  parijb  of ,  and  hath  charged  A.  F.  rf    ■      ■■  ■ 

gfruleman.  with  bavitig  gotten  her  with  child  of  tbe  faid  child  i 
\Orj  a  it  ii  gfcer  the  birth,  tl(ep  fay,  H^benas  A,  &4.  rf 

••  r-: fsngUwcsmn^  in  her  en^n^ion  tamest  in  evrrting 

^ffu  a^9  before  m$  [_•        one  rf  bis  majffijfsjxfiiie^  of  1^ 

feaca 
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ptaci  in  and  far  the  faid  county^  baib  declared  that  on  the 

■  day  if  '  flow  lafl  pafty  at tn  the  parijh 

of '  in  the  county  afirefaid.jhe  the  faid  A.  M.  wai  de* 

iivtred  $f  a  (m^iU)  bajiard  chilJ^  and  that  the  faid  haftari 
child  is  iikely  to  hecomt  chargeable  to  the  faid  pari  fly  of  ■  >■• 
and  hath  charged  A.  F.  of  ■  weaver^  with  having  got^ 

ten  her  tvith  child  of  the  faid  bajlard  child]  j  ^nd  whereas 
the  fold  A.  F.  being  now  perfonally  prefnt  before  mcj  being 
Irmgbt  by  my  warrant,  upon  application  for  that  purpofe  to  mi 
made,  by  ().  P.  one  if  the  overfurs  of  the  poor  of  the  faid 
parijh,  hath  refttfed  to  give  fetwity  to  indemnify  the  faid  pa» 
ftjh^  and  hath  alfo  refufed  to  enter  into  a  recognizance  with 
fufficient  furety,  upon  condition  to  appear  at  the  next  general 
quarter  feffiins  for,  next  general  Jfejpons]  of  the  peace  to  be 
hoUen  for  the  faid  county,  and  to  abide  and  perform  fuch  or^^ 
dtr  or  ordirs  as  fiiall  be  made  in  purfuance  of  an  a£t  paffed  in 
the  eighteenth  year  of  the  reign  of  her  late  majejly  queen  £lifa- 
betb,  concerning  baftards  begotten  and  horn  out  of  lawful  ma^ 
trimony  :  Theft  are  therefore  to  command  you  the  faid  conflaUi 
to  take  and  convey  the  faid  A.Fm  to  the  houfe  of  correal  ion  at 

■  in  the  faid  county,  and  to  deliver  him  to  the  keeper 
thereof  J  together  with  this  warrant.  And  I  do  hereby  command 
you  the  faid  keeper  of  the  faid  houfe  of  eorre£lion^  to  receivi 
the  faid  A.  F»  into  your  cufiody  in  the  faid  houfe  of  correction, 
and  him  there  fafety  to  keep,  until  he  fhaU  give  Juch  fecurity, 
or  enter  into  fuch  recognizance  at  afore  faid,  or  be  otherwifo 
lawfully  delivered  from  thence.  Given  under  my  band  and  feat 
the day  of,  &€• 

D.     Bond  to  indemnify  the  parilh. 

irNOiy  all  men  by  theft  prefents,  that  we  A.  F.  of 
'^  "  in  the  county  of  -— —  gentleman,  and  A,  S. 

of  yeoman,  are  held  and  firmly  botend  unto 


iburchwardens^  and  — — —  overfeers  of  the  poor  of  the  parifh 
of  in  the  faid  county  (in  trufl  for  the  parifbioners  of 

the  faid  parifh)  in  —  pounds  of  good  and  lawful  money  of 
Great  Britain,  to  be  paid  to  the  faid  — —  eir  their  certain 
attorney^  their  executors^  admini/lrators,  or  affirm:  To  which 
payment  well  and  truly  to  be  made^  we  bind  onrfelves,  and 
each  of  us,  jointly  and  feverally,  and  our  and  each  and  every 
of  our  heirs,  executors,  and  adminijhators,  firmly  by  thefe  pre* 
fonts;   Sealed  with  our  feals,  and  dated  the  ■■  ■  »  day  of 

"  in  the  — — year  of  the  reign  of  our  fiver eign 

brd  George  the  third,  of  Great  Britain,  Fraace»  and  Ire- 
Vol,  I.  S  Ua4» 


23? '  BaSaras, 


land,  king,  dfftnier  of  the  faith  ^  andfofcrth^  and  in  thi  jictr 

of  our  Lord , 

77?e  condition  of  this  obligation  is  fuch^  fhit  la'-'ereas  A.  M* 

of fingUwoman^  hath  in  and  Ity  her  vsluntary  cxamina- 

tie  fly  taken  in  writing  and  upon  oath  before  —  om  of  Us 
najfffy^s  juflices  of  the  peace  in  and  for  the  faid  ccunty  of 

— ^^ declared  that  ftje  is  with  child^  and  that  the  fat  d  child 

is  lively  to  be  born  a  la/lard^  and  to  be  chargeable  to  the  Jald 

•  parijh  of  —  a->d  that  the  abivebounden  A.  F«  is  the  fu^ 

ther  of  the  fa'id  child\   [If  it  is  after  the  birth,  then  Jay, 

that  wke^eus  A.  M.,  of finglewoman^  in  her  examina^ 

tion  tcken  in  writing  upon  ^cath^  before  —  one  of  his  ma^ 
jefl/s  jujflces  of  the  peace  in  and  for  thi  fold  county^  hath 
declared,  that  on  the day  of  ■  now  lajf  pafl^  at 

■  in  the  parijh  of  — —-  iti  the  county  oforefaid^  fhe 
tie  fiil  A.  M.  wtti  He  liver  (d  of  a  (male)  bajlard  child ^  and 
that  the  faid  lojlard  child  is  likely  to  become  chargeable  to  the 

faid  panjh  of and  hath  charged  the  abovebound  A  F. 

zviih  bov'wg  g^tcn  ler  tcith  child  of  the  /aid  bayard  child  \] 
If  there] ere  the  (aid  A.  F.  and  A.  S.  or  either  cf  them^  their 
or  either  of  the  r  hiirsy  executors,  or  adminiftrat'/rs,  do  and 
/hull  from  to  time^  and  at  all  times  hereafter,  fully  and 
clearly  indtmnfy  and  fjve  harmlefs^  as  well  the  above  named 
churcbuardfns  and  overfeers  of  the  poor  of  the  faid  parijh  of 

■  and  their  fuccfjford  for  the  time  beings  as  aljo  all  and 
fivgularthe  othc"  pari/l.icners  and  inhabitants  of  the  faid  parijh 

cf  -^ njulrch  n:w  are,  or  hereafter  Jball  be  for  the  time 

being y  cf  and  from  all  manner  of  cofls,  taxes ^  rate\  ^ff^ff" 
tnentSy  and  charges  wh^tjocver,  for  or  ly  reafon  of  the  bitth, 
education,  and  n>aintenance  of  the  faid  ch.'fd^  and  cf  and  from 
a. 'I  aSiio'TS^f.itSy  trculles  and  other  charges  and  demands  what" 

foever,  iouihir.g  or  concerning  the  fame^  then  this  prefent  ob* 
ligation  to  be  void^  otkerwife  of  force. 

A.F. 
Signed,  fealed,  and  delivered  (having  been  A.  S, 

fiifi  du!y  llampcd)  in  ihc  prclcnce  of  r 

A.  W. 

B.  W. 

E.  Recognizance  for  the  reputed  father  to  appear 
ac  the  IcICons,  and  to  abide  fuch  order  as  (hall 
be  made  \  on  6  G.  2*  c*  31. 

Weftaiorhnd.jp /?  //  remembred,  that  on  the  —  Jay  of 

•^  r  in  the  ■  year  of  the  reign  of 

et(r^lcrd  Qeorge  the  thirds  of  Great  Britain,  France*  and 

Ireland^ 
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Ireland)  fi'/aj,  dtfindtr  of  (be  faitb^  andfo  forih^  A.  F.  ^/*— • 

m  the  county  afore/aid  labt>urer^  and  A,  S.  of^^ in  ihs 

county  aforrfaid  yeomtn^  perfonally  came  before  me  J.  P.  efquire 
tne  of  the  J  yft  ices  of  our  fa  id  lord  the  king^  ajft;ned  to  keep  the 
pace  in  the  faid  county^  and  acknowledged  themfelves  to  owe 
to  our  faid  lord  the  king  i    that  is  to  fay^  the  faid  A.  F. 

the  fum  of and  the  [aid  A.  S.  the  fum  of • 

tfgood  and  lawful  money  of  Great  Britain,  to  be  made  and 
levied  »f  their  goods  and  chattels^  lands  and  tenements  refpec^ 
iively  to  the  ufe  of  our  faid  lord  the  king^  his  heirs  and  fuc^ 
ceffors^  if  the  faid  A.  \F.  Jhall  make  default  in  the  condition  un^ 
dtr  utritien. 

IVbereas  A.  M.  of     ■        ■  finglewoman^  hath  in  and  by 
her  voluntary  examination,  taken  in  writing  and  upon  oath^  be- 

fore  one  of  his  majeflfs  juflices  of  the  peace  in  and  for 

the  faid  county  of  ■  ■  deilared  that  Jhe  is  with  child,  and 
that  the  faid  child  is  likely  to  be  born  a  bajiard^  and  to  be  charge- 
able  to  the  faid  par ijh  of  ■■  and  that  the  above  hounden 

A.F.  is  the  father  of  the  faid  child \  [If  it  is  after  the  birth, 
then  fay,  Whereas  A.  M.  of  finglewoman^  in  and  iy 

her  examination  taken  in  writing  upon  oath^  before  me — 

one  of  his  majeflfs  juflites  of  the  peace  in  and  for  the  faid 

county^  hath  declared  that  on  the  —  day  of now  laji 

fojl^  at  —  in  the  parifh  of  *  in  the  county  afore 

faidj  Jhe  the  faid,  A.  M.  was  delivered  of  a  (male)  ho  Hard 
cbiidj  and  that  the  faid  baftard  child  is  likely  to  became  charge* 
able  to  the  faid parijb  of  >  and  hath  charged  the  above- 

hiund  A .  F.  with  having  gotten  her  with  child  of  the  faid  baf- 
tard child:"]  The  condition  of  this  recognizance  is  fuch^  that  if 
the  abovebound  A.  F.  do  and  Jhall  appear  at  the  next  general 
quarter  fejfions  [or,  the  next  general /ej/iins]  of  the  peace  to  he 
holdenfor  the  faid  county y  and  Jhall  abide  and  perform  fuch  or- 
der or  orders  as  Jhall  be  made  in  purfuance  of  an  a£f  paffed  in 
the  eighteenth  year  of  the  reign  of  her  late  majefly  queen  Eli- 
fabetb,  concerning  baftards  begotten  and  born  cut  of  law  fid 
^Qtrimony^  — —  then  this  recognizance  to  be  void,  otherzvife 
f force, 

Acknowledged  before  me, 

J.  p. 


S  2  f.  Sum. 


26o  ]0a0drDfi;« 

F.  Summons  of  the  overfeers  to  (hew  Mufe  why' 
the  reputed  father  (hould  not  be  difcharged  out 
of  prifon,  where  ho  order  hath  been  made  within 
fix  weeks  after  the  birth  of  the  child  {a). 

Weftmorland.  {  '^°,^'J^''^'^^'  °^ '"  *«=  ^*^. 

TT/'f^E  RE  AS  appluaiion  bath  him  madi  wif$  me  J.P. 
^ft  ir/,  we  of  his  mojeftfi  jufiicis  §f  thi  piace  in  and  far 
thefaid  county^  by  A.  F.  nno  a  ptifimr  in  the  bwfi  of  correc- 
tion at in  thefaid  county ;  being  charged  hy  K.M,  of 

m  in  the /aid  county^  finglewowan^  in  and  by  her  votnn^ 

tary  txttmination  taken  in  writing  upon  oath^  the  ■  ■  ■  day 
of  ■  now  laft  pqfl^  before  me^  with  being  the  father  tf 

a  chxld^  with  which  Jhe  declared  herfelf  to  be  then  pregnant^ 
and  that  tbefaid  child  was  likely  to  be  torn  a  baflard^  and  to 
be  chargeable  to  the  faid  parijh  if  — ■  '       •     And  whereat  the 

faid  A.  F.  wai  on  the •  day  of      ■  lajl  paflj 

brought  before  me^  by  virtue  of  my  warranty  upon  application 
for  that  purpc/eto  me  made  by  O.  P.  one  of  the  overfeers  of 
the  poor  of  the  faid  parijh^  did  then  refufe  to  give  fecurity  to 
indemnify  the  faid  parijh^  and  alfo  nfufed  to  enter  into  recog- 
nizance with  fufficient  fufetyupon  condition^  to  appear  at  the 
vext  genefal  quarter  fejfions  [or  next  general  feffions]  of  the 
peace  to  be  holdenfor  thefaid  county^  to  abide  and  perform  fuch 
order  or  orders  as  fhould  be  made^  in  purfuance  of  an  aSl  made 
in  the  eighteenth  year  of  the  reign  of  ter  late  majffiy  queen 
JLlifabeth,  concerning  bafiards  begotten  and  barn  tut  of  lawful 

matrimony.     And  whereas  he  thefaid  A«  F.  was  on  the -^ 

^„^  of ^mhy  me  committed  to  the  houfe  of  correition  {er 

g.joi'^  at  —  afore/aid^  in  purfuance  of  thejlatute  in  that 

cafe  made  and  provided.  And  whereas  the  faid  A.  F.  d^th 
alledge^  that  it  is  more  thanftx  weeks  fince  the  faid  h.  M.  was 
delivered  cf  the  faid  bajlard  cbiiAf  and  that  no  order  hath  hfin 
made  in  purfuance  of  the  faid  aH  of  the  eighteenth  year  of  her 
faid  late  majefiy  queen  Elifabeth.  Thefe  are  therefore  to  r/- 
quin  you  thefaid  csnJlahUy  tofummen  the  overfeers  of  the  poor 

of  the  faid  parijh  of to  appear  before  me  at  ■  *      -■  m 

the  faid  county^  on  —  the  — ^^ —  day  of -^-^ next^ 

at  the  hour  of in  the  noon  of  the  fame  day^  to  fiow 

cfiufe  why  thefaid  A.  F.  fhould  not  be  difcharged  from  bissm* 


[a)  h  form  of  the  compUinr  or  application  nay  be^aiiljr 
made  out  from  the  fttrnmoni. 

pKifinmeut 


prifimmni  in  tbifaid  hwfi  rf'cwmethn  [or  tttot\^  as  iin^ii 
bjf  tbi  act  9f  f$xli(umnt  for  that  purpofi  :  And  be  you  then 
thtn  t§  certify  what  youjhall  have  dono  in  the  execution  htreof. 
Herein  fail  you  not.  Given  under  my  band  andfeal  the  *  ■  ■ 
day/  *  % 

G.    Liberate  thereupon. 

rj.  P.  cfquire  one  of  the  ja dices  of  our 
I  lord  the  king  aifigned  to  keep  the  peace 
Weflmorlaod.  <    in  the  faid  county.  To  the  keeper  of  the 

boufe  of  corredion  at  ■  in  the  faid 

county. 


I 


w 


>HERBAS  A.  M.  of in  the  faid  county^ 

Jingliwoman^  in  and  by  her  voluntary  examination  taken 
in  writing  upon  oath^  the  ■  ■  day  of  ■'■  now  lafl  paf)^ 
before  me  the  yufiice  aforefaid^  declared  hcrfelfto  be  with  child^ 
and  that  the  faid  child  was  likely  to  be  born  a  laflard^  and  to  ba 
chargeable  to  tbeparijb  of'  in  the  faid  county^  and  that 

A,  F.  of — -■■  in  the  faid  county^  bufbandmanj  did  get  heP 
with  child  of  the  faid  bajlard  child.  And  whereas  the  faid 
A.  F.  tiow  in  your  cvjloiy  in  your  faid  boufe  of  c9rreQion^  in 
purfuance  of  my  warrant  of  commitment  fwr  that  purpofe^  bath 
applied  to  me  to  be  difcharged  from  hit  imprifonment.  And 
whereas  O.  P.  6ne  of  the  over  jeers  of  the  poor  of  the  faid  parijh^ 
hath  this  day  appeared  before  me^  having  been  duly  Jummaned 
for  that  purpofe^  but  hath  not  Jbewn  any  caufe  wby  the  faid 
A.  F.  Jbouldnot  be  difcharged  at  tbejlatute  in  that  cafe  direct ; 
[  Or,  if  no  averfeer  appear ^  fay^  And  whereas  it  hath  been  duly 
proved  upon  the  oath  of  A.  C.  confiable  of  — ,  that  the 
averfeers  of  the  poor  of  the  faid  parijh  of  ■  ■  ■  were  duly 
fummoned  tefbew  catife  why  the  faid  A.  F.  fiould  not  hedif" 
ibargedfrom  his  imprifonment  as  thefiatute  in  tbut  behalf  di*^ 
re^s  ;  but  that  all  of  the  faid  overfeers  babe  negUHed  to  appear 
before  me  at  the  time  and  place  appointed  hf  my  futnmons.J 
And  it  appearing  unto  me  on  the  oath  ef  A,V/.  of  — .i— 
that  it  is  how  more  than  fix  weeks  ftnce  the  faid  A.  M.  wat 
delivered  of  the  faid  haflard  child ;  and  alfo  that  no  order  bettb 
been  madi  in  purfuance  of  the  laid  aSI  of  the  eighteenth  year  of 
her  faid  late  majtjly  queen  Elifabeth.  Tbefe  are  therefore  in 
Ins  faid  majeftys  name  to  authorize  and  require  you  the  faid 
keeper  of  the  faid  boufe  of  correSJion^  to  forbear  to  detain  the 
faid  A.  F.  any  longer  in  yoier  cufio^y^  and  to  reUafe  him  from 
tbenee^  and  fuffer  him  to  go  at  large^  provided  be  be  not  de* 
uieud  its  your  cuflady  far  any  other  caufe.  Given  undpr  my 
hand  and  feal  the      ^   ••de^of^    »■     ^  x 

S3  H.  Warrant 


2^  l5affdftMK. 

H.  Warrant  of  the  two  next  juftices,  for  the  mo- 
ther, with  a  fummons  for  the  reputed  father,  to 
make  the  order  of  filiation  and  maintenance  j  on 
the  18  £/.  f.  3^ 

Weftfliorland.    \  To  the  conftable  of    '    '■ 

Tf/^HERE/IS  information  hath  keen  made  unU  us 

^^  two  of  hii  m^jeftysjufllcis  of  the  peace  in  and  for  the 
fciid  county y  one  whereof  ii  of  the  quorum^  and  both  of  ui  refid' 
ing  in  [ar  next  unto^  the  limits  of  the  parijh  church  within  the 

parijh  of in  the  fold  county^  as  well  upon  the  complaint  of 

the  churchivardens  and  over  furs  of  the  poor  of  the  fatdparijb^ 
ts  on  the  oath  of  A.  M.    of  ■     Jinglewoman^    that 

on  the day  of lafl  pa/I,Jhe  thefaid  A.  M. 

was  delivered  of  a  (male)  baj}ard  child  at  '  '  ■  ■  in  the  f aid 
farifl}^  and  that  A  F.  of  ■  -■  in  the  faid  county^  toy  lor  ^ 
is  thefuther  of  the  faid  haftard  childy  and  that  the  faid  baf* 
iard'child  is  now  livings  and  chargeable  [or,  likely  to  become 
ehargeabW]  to  the  faid  parijh  of'  ■.  Tbefe  are  therefore  U 
command  you  to  bring  the  faid  A.  M.  before  us ^  at  thrhoufe 

of  ■  in in  the  faid  county  ^  on  —  thg  ■      -day 

of  at  the  hour  of r—  in  the  afiern(;on  of  tht 

fame  doy^  to  he  by  us  further  examined^  touching  thepremijfes  $ 
and  that  you  give  notice  thereof  unto  the  faid  A;  F.  thett 
he  may  likewife  be  at  the  time  and  place  aforefaid^  to  mate  his 
laufkt  defence :  To  the  end  that  upon  the  examination  of  the 
eaufe  and  circumflance^  we  may  take  fuch  order  therein^  as  to 
right  doth  appertain.  And  what  you  Jhall  do  in  the  execution 
hereof^  you  are  to  make  known  unto  us  at  the  time  and  place 
iffori/aid.     Given  under  our  bands  andfeals^  the  m  day 

I.  The  order  of  filiation  and  maintenance  is  inferted 
before,  in  the  body  of  the  title. 

IC«  Commitment  for  not  obeying  the  order  of  filia- 
tion ;  on  1 8  El.  c.  3* 

f  To  the  conftabic  of  in  ^hc  faid 

Wcftmorland.    \   county,  ^nd  co  the  keeper  of  the  houfe 

^  of  corredion  at in  the  faid  county, 

JT/'HEREAS  by  an  order  under  the  bands  and  feah  of  us 
'^    J.  P.  and  K.  P.  two  of  his  majtftfs  juftices  of  the  peace 

in 


in  and  far  the  fald  county^  and  Icth  of  us  rrfid'if^g  tn  [or  next 

iint6\  the  limits  of  I  he  parijh  church  wi:hin  the  pan/})  of 

in  the Jaid county^  one  whereof  is  cf  the  qmrum^  A,  K.  of 

in  the  J  aid  county  y  hujban:ltnany  is  adjudgid  to  b'  the  reju'ud 
father  of  a  male  ba/hrd  child  lately  htrn  f  the  lo'h  of  f^,  iVj, 

4f fingi  woman ^  at . —  irj    the  fatd  pa'>'ijh  of 

■ ,   And  when  as  it  was  in  and  byfuch  ord  r  ordered  [here 
infcrt  ihe  fubftance  of  ihe  order].      And  w^'trcas  it  appears 

t3  US  the  laidju/licesj  on  the  oath  cf  O.  P.  of ,  th.itihefaid 

A.  F.  bad  due  notice  of  the  f aid  order ^  a  true  copy  thereof  in 
writing  having  been  ferfonally  delivered  /;  him  the  /aid  A.  F. 

on  ■  the day  of  — hfl  pnfiy  by  the  f aid 

O.  p.  And  whereas  the  jaid  A.  F.  hath  not  ob^'eried  nor  per^ 
fktmed  the  faid  order.  The/e  are  there  fore  to  chatqe  and  com» 
mandyou  the  f aid  coeifl able  ^  fort  hvjith  to  apprehend  the  [aid  A.  F. 

and  hlmfofely  to  convey  to  the  houfe  of  torre^im  at in 

tbifaid  county^  and  there  deliver  him  to  the  keeper  thereof  to- 
gethtr  with  this  precept.  And  we  do  htrdty  a  jo  command  you 
the  fiid  keeper  of  the  fa  id  houfe  ofcoireSfio^fy  to  receive  shrfiid 
A.  F.  into  your  cuflody  in  the  fa  id  houfe  of  orre^ion^  and  hlvi 
there  f of tly  to  keep^  except  hejhall put  in  Jhff.ientjweti  to  per* 
form  th:  fiid  order  ^  or  elfe  enter  into  a  r  eiOgr.izanic  te^f.nody  to 
appear  at  the  next  general  quarter  fejfi.ns  of  the  pcaa  tote  bold  en 
in  and  for  the  faid  county^  and  alf?  to  abide  Juch  order  as  fhall 
be  then  made  by  the  courts  concerning  the  f aid  baflard  child^  if 
any  fuch  order  Jhall  he  then  made  \  and  if  nJ^  then  to  do  and 
perform  the  order  already  made  in  the  prem-JJes  as  afrefmd. 
Given  under  cur  bands  andfals  the day  cf 

L.  Condition  of  a  recognizance  to  appear  at  the 
next  fcffions,  after  the  order  not  periornicd  j  on 
the  18  EL  €.  3. 

rr/^HER  EAS  by  an  order  under  the  hands  and  feaU  of 

^^    us /U'«  of  his  majeflys  juJIUfs  of  the  peace  fr 

the  fa  id  county  y  one  whereof  is  of  the  quorum^  and  both  of  us    ' 
refjding  in  [or  next  unto"]  the  limits  of  the  parifh  church  wi.hin 

the  parijb  of in  the  faidcouhty^  A.  F,  of — ; —  in  thi 

faid  county^  tay'or^  is  adjudged  to  be  the  reputed  fnthtr  of  a 

baflard  child  lattly  born  of  the  body  of  A.  M.  of finale* 

woman^  at — ■     ■  ■  in  the  [aid  pat  ijh  of  ^^ [and  then  fet 

forth  what  was  ordered  therein  further].  And  whereas  the 
faid  A.  F.  hath  not  objerved  nor  performed  the  f.sid  order  : 
The  condition  there  fori  of  this  recognizance  is  fuchy  that  if  the 
4tbwt'hund  A.  F.  Jball  obferve  and  perform  thejaij  order ^  or 

S  4  /ball 


264.  BdftarDfif^ 

JhaU  ptrfinaUf  apptar  at  the  next  general  fejfuns  ef  the  pedce^ 
to  be  holden  In  and  for  the  faid  count jy  and  /ball  then  and 
there  abide  fucb  order  at  Jhall  be  thtn  made  by  the  courts  c^n-* 
cerning  the  faid  baflard  child,  if  any  Juch  order  Jhall  be  then 
made  \  and  if  no  fuch  order  Jhall  be  then  ma4e  or  taken  by 
the  Jaid  courts  if  the  faid  A.  F.  do  and  Jhall  perform  the 
order  already  by  as  made  as  aforejaid ;  then  this  recognizanei 
to  be  void. 

M.  Warrant  to  apprehend  the  mother  of  a  baftard 
child,  in  order  to  her  being  fent  to  the  houfe  of 
corrcdion. 

^xf  A       1    4    f  To  the  conftable  of  — —  in  the  (aid 

17O  RAS  MUCH  as  A.],  of ^  in  thefai/eiun^ 

(y,  yeoman,  hath  this  day  made  oath  before  us  J.  P,  and 
K.  P.  ejquins,  two  of  his  mojeliy  s  yuflices  of  the  peace  in  and 
for  the  Jaid  county ^  that  A.  M.  late  of  ■■  in  the  faid 

county^  Jinglewsman,  on  the  ■  day  oj laft  pajU  was 

delivered  if  a   ■  baflard  child  at  'in  the  panjh  of 

■   ■  ■   ^■"  in  the  faid  county,  and  that  the  Jatd  hajlard  child  is 

now  living  and  ihargeable  to  the  Jaid  farifh  of  ■ 

Thefe  are  therefore  to  command  you  in  bis  majejiy*s  nanu  to 
>  apprehend  and  bring  before  us  the  Jaid  A,  M-  to  anjwer  tie 

premijfes,  and  to  he  further  dealt  withal  according  to  law* 
Herein  fail  you  not.  Given  under  cur  hands  and  fealty  tie 
i*——  day  of'  ' 

N.  Commitment  thereupon. 

Wcftmorland.  T   P.  G^  K.  P.  efquirts,  two  of  the  yujiicu 
J  •  of  our  lord, the  kiug  ajfigned  to  ktep  the 
peace  within  thtfaid  county.  .  To  the  ccnjioble  of  ■  ■  in  eke. 

faid  county,  and  to  the  keeper  of  the  houje  of  corrosion  at  ■     .^ 
in  the  faid  county.     Theje  are  to  command  you  the  Jaid  canftahh  - 
in  bis  Jaid  mojeflys  name,  forthwith  to  convey  and  deliver  into 
the  Ciifiody  of  the  faid  keeper  of  the  faid  houJe  of  corre&ian^  tie 

body  oJ  A.  M,  late  of in  the  faid  county,  fitglewomesi^ 

charged  before  us  upon  the  oath  of  A,  W.  of  in  tie 

faid  county,  with  havinjg  been  delivered  of  a  male  baflard  chili 

on  the  -> day  of  — —  now  la/l  pufi,  at in  tie^^r 

parijh  of  .  ■  ■  in  the  faid  county,  which  faid  bafiarel  eUld' 
is  now  living  and  chargeable  to  the  Jaid  parijh  of  1  ■  ,- 
And  you  the  faid  keeper  are  hereby  required  to  receive  the  ftdi 

A.M. 
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A.  M.  inH  your  cufloiy  in  tbt,  /aid  boufi  of  ccmlfion^  and 
her  tbiTi  to  punijb  and  fit  en  werk^  during  the  ttrm  of  om 
wbdiyiOTy  a€C9rding  to  the  form  of  the  Jiatute  in  that  cafe 
modi  and  pmvided.  Herein  foil  you  net*  Given  under  eter 
hands  andfoali^  thi  — —  day  of    ■     — , 

0.  Order  to  feize  the  goods,  or  the  annual  proEc 
of  lands^  of  the  father  or  mother'  of  baftard 
children,  who  (hall  run  away  and  leave  them 
upon  the  charge  of  the  parifli  where  born ;  on 
kj  &  14  C.  2.  c.  12. 

r  To  the  churchwardens  and  overleers  of 
Weflinorland.  <    the  poor  of  the  parifli  of  — —• —  in  the 
C   faid  county^ 

jr/^HEREAS  A.  C,  and  B.  C.  churchwardens  ^  and  A.  O. 
^  and  B.  O.  overfeers  of  the  poor  of  the  parijh  of  ■■ 
inthefaidceunty^  have  made  complaint  unto  us  J.  P.  and  K.  P« 
two  of  his  majeftys  juflias  of  the  peace  in  and  for  the  faid 
(ountjy  oni  whereof  is  of  the  quorum,  that  A.  F.  late  of  the 
feidparijb  of  ■.  ■  ■—  hath  run  away^out  of  the  faidparifb^ 
and  that  the  place  of  his  abede  is  not  known^  and  that  the  faid 
A,  F.  hath  left  his  male  hafiard  cbild^  aged  — — —  years^ 
and  born  within  the  faid  parifh  of  ■  upon  the  charge  of 

the  faid  parjfts^  although  the  faid  h*  F.  hath  an  eflate  fuffident 
to  difcharge  fuch  parijh  frtm  the  charge  thereof.  And  whereas 
we  the  Joid  juflicesy  having  duly  examined  into  the  caufe  and 
tircumjiance  of  the  faid  complaint^  as  well  upon  oath,  as 
etherwife^  it  doth  appear  unto  uSj  and  wc  do  adjudge  that  the 
faid  complaint  is  true  ;  and  we  do  alfo  adjudge  him  the  faid 
A.  F.  to  be  the  reputed  father  of  the  faid  baftard  child.  Theft 
arc  therefore  in  his  majefiy's  hame^  to  authorize  you  the  faid 
dnsrtbwardens  and  overfeers  of  the  poor  of  the  faid  parijb^  ta 
take  a^  feize  fo  much  of  the  goods  and  chattels^  and  to  receive 
jo  nam  of  the  annual  rents  and  prof  ts  of  the  lands  of  the  faid 
A.  F.  as  Jbail  amount  to  the  fum  of  ■■!  which  we  da 

hereby  appoint  ^and  order  you  to  receive  towards  the  difcharge 
oftbejaidparijhy  and  for  the  bringing  up  and  providing  for 
the  faid  bajlard  child  \  and  you  are  hereby  required  to  alt  end 
ot  the  neict  general  quarter  fejfions  ef  the  peace  to  be  boldin  in 
omdfer  the  faid  county^  in  order  that  this  prefent  order  may  bo 
then  and  there  confirmed^  according  to  the  form  of  the  ftatuto 
in  that  cafe  made  and  provided^  Given  under  our  hands  and 
feoktbe^'''^dayof^^^^^^^ 

Battery* 
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Batter  jr.     Sec  atTaulf* 

Bawdy-houftr?.    See  ILftofinefiS* 

Beer.     See  CjPfife, 

Behaviour,     See  &uretpt 


HERE  AS  on  the  north  weft  coafts  of  £n9~ 
landy  and  efpecially  in  the  county  of  Lancajitr^ 
the  Tea  is  bounded^  and  the  land$  are  prevented  fron> 
being  overflowed,  by  large  hillsi  the  fand  of  which  is  ip 
loofe,  that  in  dry  weather  ic  is  (hiown  by  the  winds  on 
the  adjacent  lands,  to  the  damage  thereof,  and  the  danger 
6f  the  inhabitants)  who  are  expofcd  thereby  to  the  iqiiii- 
^ation  of  the  fea ;  to  prevent  which,  the  land^owners  are 
at  great  charges,  annually' to  plant  and  maintain  a  fore  of 
f  u(h  or  ifarub  called  ftBrr  or  hint  \  but  many  diforderly  per* 
fons  pluck  iipand  carry  away  the  &me,  to  make  oiatis 
and  bruihes :  Therefore  if  any  perfon  without  confent  of 
the  owner,  (hall  cut,  pull  up,  or  carry  away  any  ftarr  or 
bent  planted  or  fet  on  the  faid  htiison  the  north- weft  coaAs 
of  England^  on  complaint  thereof  on  oath  toonejuftice^  the 
offender  Aall  be  fummoned,  and  on  default  of  appearing^ 
the  Juflice  ihall  iffiie  his  warrant  to  apprehend  and  bring 
him  befote  him ;  and  being  convided  on  oath  of  one  wit- 
ncfs,  or  confeifion,  be  .fhal)  forfeit  ao  s.  half  to  the  in* 
former  and  half  to  the  owner  of  ihe  bent,  by  diftreft ; 
and  for  want  of  fufficient  diftrefs,  to  be  fent  to  the  houfe 
of  corredion  for  three  months,  to  be  kept  to  hard  laboi»r; 
and  fr.r  a  fecond  offence,  to  be  committed  to  the  houfe  o€ 
corredion  for  one  year,  to  be  whipt  and  kept  to  bard 
labour.     15  G.  2,  f.  33-/  6. 

And  if  any  ftarr  or  bent  (hall  be  found  within  five  milea 
of  the  faid  f^nd  hiHs,  the  petfons  conviAed  of  having  the 
fame  in  cuflody  (hall  forfeit  20  s.  in  like  manner,  and  for 
want  of  fufBcient  diftrefs  {ball  fufFer  three  mooths  impri-* 
fbnment^  and  hard  labour  in  the  houfe  of  corre£iton. 
Id  f.  7. 

But  this  (hall  not  reftrain  any  perfons  from  the  eacrcifev 
of  any  ancient  prefcriptive  right,  to  cut  ftarr  or. bent  cn  the 
tea  coafts  in  the  county  oi Cumberland.     Id.f,  8. 
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A  S  bigamy  in  our  law  feems  /or  the  moft  ^art  to  b|e  ure;<l 
^  to  figniry  the  having  of  tvo  wives  fvcceAJvely  oqe 
after  the  other,  I  (bail  take  the  liberty  to  transfer  ch<=  of- 
fence which  is  commonly  treated  of  tender  this  title  unto 
the  title  |9Dlp0ilin^>  which  fignifies  more  properly  the 
having  twa  or  more  wives  or  bufbands  at  the  fame  time* 


l^lacft  act. 

TN  order  to  avoid  repeating  the  fame  regulations  fo  many 
**  times  over,  as  the  ofFenccs  here  under  mentioned  are 
treated  of  under  their  refpcflive  titles  in  the  different  parts 
of  this  book ;  it  is  thought  proper  to  infert  here  at  large 
the  whole  law  relating  to  them  all  together,  and  to  refer 
from  thence  to  this  title  for  the  knowledge  of  the  feveral 
particulars. 

By  the  9  G.  c.  22,  (commonly  called  the  Waltham 
black  a£^,  dccafipned  by  the  enormities  committed  in 
Waltham  Fore/I^  near  South  fFaltham  in  HarT,p/hire^  by 
perfons  in  difguife,  or  with  their  faces  blacked)  which  a6^ 
is  required  to  be  read  at  tytry  feOTions  and  leet ;  and  by 
lhcJ6  G.  !•  c,  37,  and  the  10  G.  1,  c.  32.  which  by  fpve- 
ral  continuances  were  in  force  till  Sept.  i,  1757?  &^«  and 
finally  by  the  31  G.  2.  c»  42.  were  made  perpetual:  and 
alfo  by  the  27  G.  2,  c.  15.  it  is  cnaSed  as  followcth  : 

If  any  perfgn  or  perfons,  being  armed  with  fwirdsy  fire-- 
errns^  or  other  offenfive  weapons ^  and  having  his  or  their 
faces  blacked^  or  being  otberwife  difguifed^  ShA\  (i)  ap- 
pear in  any  foreft,  chafe,  park,  paddock,  or  grounds  in- 
clofcd  with  any  w,al),  pale,  or  other  fence,  wherein  any 
deer  hatb  been  or  (hall  be  ufually  kept  j  or  (2)  in  any  war- 
ren or  place  where  hares  or  conies  have  been  or  (hall  be 
ufually  kept^  or  (3)  in  any  high  road,  open  heath,  com- 
mon, or  down  \  or  (4)  (hall  unlawfully  and  wilfully  hunt, 
wound,  kill,  deflcoy,  or  fteal  any  red  or  fallow  deer ;  of 
(5)  unlawfully  rob  any  warren  or  place  where  conies  or 
bares  are  ufuallv  kept;  or  (6)  (hall  unlawfully  fteal  or 
takeaway  any  fifli  out  of  any  river  or  pond:  Or  if  any 
pcrfon  or  pexfons  {^that  is 9  whether  armed  and  difgutfed  or 
not)  (hall  (7)  unlawfully  and  wilfully  hunt,  wound,  kill, 
deftroyi  or  (ieal  any  red  or  fallow  deer,  fed  or  kept  in 

any 
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any  places  in  any  of  .the  king's  forefls  or  charcf,  which 
are  or  (hall  be  inclofed  with  pdes^  rails,  or  other  fences; 
or  in    any    park,   paddock,    or  grounds  inclofed^  where 
deer  have  been  or  (hall  be  ufually  kept ;  or  (8]  (hall  un- 
lawfully and  malicioufly  break  down  the  head  or  mound 
of  any  fifh  pond,  whereby  the  fi(h  (hall  be  loft  or  de- 
flroyed;   or    (9)   (hall    unlawfully   and  tnaliciou(Iy  kill, 
maim,  or  wound  any  cattle  $  or  (10]  cut  down  or  other- 
wife  dcfiroy  any  trees  planted  in  any  avenue,  or  growing 
in   any  garden,   orchard,    or   plantation,   for  ornament, 
iheher  or  profit;  or  (11)  (hall  fetfire  to  any  houfe,  bam, 
or  outhoufe,  or  to  any  hovel,  cock^  mow,  or  (tack  of 
corn,  (Iraw,  hay,  or  wood;  or  (j2)  (ball  wilfully  and 
malicioufly  (hoot  at  any  perfon  in  any  dwelling  boufe  or 
other  place;    or    (13)  (ball    knowingly   fend  any   letter 
without  any  name  fubfcribed  thereto,  or  figned  with  a 
fiditious  name,  demanding  money,  venifon,  or  other  va- 
luable thing  (  [or  threatening  to  kill  or  murder  any  of  his 
inajefiy*s  fubjefls,   or   to   t>urn    their  houfes,  outboufes, 
barnSy  (lacks  of  corn  or  grain»  hay  or  firaw;  27  G.  2. 
Cp  15.3  or  (14)  (hall  forcibly  refcue  any  perfon  being  law* 
fully  in  cuftody  of  any  officer  or  other  perfon,  for  any  tbe 
faid  oflFehces ;  or  (i  5)  (hall  by  gift  or  promife  of  money, 
or  other  reward,  procure  any  of  his  maje fty's  fubjeiEls  to 
jom  him  or  them  in  any  fuch  unlawful  a£t;  or  (16}  (hall 
unlawfully  and  malicioufly  break  down,  or  cut  down  the 
bank  nf  any  river,  or  any  fea  bank,  whereby  any  lands 
fhM  be  overflowed  or  damaged  ;  or  (17)  (ball  unlawfally 
and  malicioufly  cut  any  hop- binds  growing  on  poles  in  any 
plantation  of  hops;  or  (18)  (hall  wilfully  and  malfctoufly  • 
(et  on  (ire,  or  caufe  to  be  fet  on  fire,  any  mine,  pit,  or 
delph  of  coal,  or  cannel  coal :  '     "        , 

Every  perfon  fo  offending,  being  thereof  lawfully  con- 
vified  (in  any  county  in  England)  (hall  be  adjudged  guilty 
of  felony,  and  (hall  liifl^er  death  as  io*cafes  of  felony  with* 
out  benefit  of  clergy;  but  not  to  work  corruption  ofbipod, 
nor  forfeiture  of  lands  or  goods/  /,^ 

Note ;  1  have  added  the  words  above  (whethir  armed  and 
jUfguifed  or  not)  to  obviate  an  error  ^hich  runs  thcbf.mofl; 
of  the  books,  in  a  very  material  part  of  (hia  (btute^  Tbey 
do  fuppofe  that  a  perfon  muft  be  armed  and  difgiiifed  Co 
comni*.t  any  of  the.ofl^ences  abovem'enrroned,  ..evea't)ie 
fending  of  a  threatning  letter,  or  perfuading  another  ,^b  be 
ati  accomplice ;  whereas  it  feemeth  fome what  clfsari  that 
to  be  armed  and  difguifed  is  only  neceUnry  to  conffitute 
any  of  the  (ix  (ir(t  ofTences,  and  that  any* perfon  what-' 

(oevcr 


foever  may  be  guilty  of  any  of  th^ other  following  oflencett  > 

whether  armed  and  difguifed  or  not. 

SbaB  apptar  in  any  high  roadl    T.  9  G.  2,     K.  againft 
Bajlis  and  Reynolds.    The  indifiment  was,  that  the  defen* 
dints  at  Ltdford  in  the  county  of  Hirtf^rd^  being  armed 
with  offenfive  weapons,  and  having  their  faces  blackedt 
and  being  difguifed,  did  felonioufly  appear  in  the  high  road 
there,  againd  the  form  of  the  ftatute.     The  evidence  wan 
that  there  was  a  great  number  of  rioters  aflembled  with  in- 
tent to  cut'down  fome  turnpikes  fet  up  in  that  county,  and^ 
the  prifoners  were  at  the  head  of  them,  with  their  facet 
blacked  fo  as  it  could  not  be  known  who  they  were,  hav« 
ing  on  women's  gowns,  caps,  and  ftraw  hats,  and  each 
an  axe  in  his  hand,  and  they  advancing  foremoft  were 
taken  by  the  conftables  then  aflembled  by  the  juftices ; 
and  after  they  were  taken  and  confined,  the  red  of  the 
rioters  did  cut  down  the  turnpikes.     L.  Hardwicke  Ch.  J, 
direfied  the  jury  thus :  The  feveral  fa&s  mentioned  in  the 
ad  are  not  to  be  taken  as  being  parts  of  the  fame  offence* 
but  are  every  of  them  feveral  offences  ;  and  this  is  a  dire£k  ' 
feparate  crime  from  the  reft.     It  is  a  Angle  crime,  and  is 
for  appearing  in  the  high  /oad  with  faces  blacked,  and 
being  otherwife  difguifed.     All  the  other  matters  proved 
are  but  as  circumflances,  but  were  properly  enough  given 
in  evidence,  in   order   to  (hew  the  nature  of  the  hOt. 
Therefore,  if  upon  the  evidence  you  believe  the  prifoners 
did  appear  in  the  high  road  with  their  faces  blacked,  that 
is  fuffictent  within  the  a&,  Or  that  they  were  otherwife  dif-  \ 

guired,  you  are  to  find  them  guilty.  The  jury  imme- 
diately, without  going  out  of  court,  found  them  guilty  ; 
and  they  were  ordered  for  execution.  Ca/es  in  tbi  iim  rf 
L  Hardwicke t  291. 

£//,  maifttt  9r  wound  any  cattle']    M.  ft  (?•  3.  K.  and 

Pttty.    At  the  aiSzes  at  Abingden^  before  Mr.  J.  Blacks 

ptiii  the  prifoner,  a  lad  of  18  years  of  age,  was  capitally 

convifted,  00  an  indidment  for  felonioufly,  unlawfully, 

knowingly,    wilfully,   and    malicioufly  (hooting  at   and 

killing  one  mare  and  one  colt.     It  was  moved  in  arreft 

of  judgment,  that  ihfi  mare  and  colt  are  not  averred  in  the    - 

indidment  to  be  cattle  within  this  ftatute,  and  that  the 

word  cattle  doth  not  by  law  neceflarily  include  horfes, 

naresy  and  colts:  That  the  ftatutes  for  reguUting  the 

fale  of  cattle,  have  thought  it  neceflary  to  mention  the 

^Teral  fpecies  of  beafts  to  which  the  provifions  of  the  faid 

ads  (hall  extend  :  That  the  book  of  rates  diflinguiOies 

^ween  the  fubfidy  on  ireat  cattU  imported,  vi^.  50  s ; 

and 
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z^i  that  on  fcrfis  and  rf^ares^  viz,  lol :  That  the  flatatc 
of  22  C  %.  €•  13.  didinguithes  between  the  encourage- 
incnt  giveti  for  breeding  cattle  ofailJorU^  and  for  breeding 
hrftS  :  That  when  the  fiatute  of  14  (?.  2.  €.  6»  made  it 
felony  without  clergy  to  fteal  Jheep  or  othir  cattle^  it  was 
found  neceflary  to  fpecify«  by  1 5  Cr.  2.  r.  34.  what  cattle 
Were  intended  by  the  zS(.  Upon  thefe  objcd^ions,  the 
judg6  refpited  (cntence  til]^  the  next  afTizes,  and  in  the 
mean  tin[)e  laid  (he  cafe  before  all  the  judges  ;  who  unani- 
ntoufly  Agreed,  that  as  the  ftatutc  of  22  ^  23  C.  2.  c.  7. 
had  made  the  cfteitce  of  killing  horfes  by  night  a  fingle 
Mdr\y^'  thisf  fhlut^  was  only  to  be  confidered  as  an  ex* 
t^nfion  of  chat  ftatutc :  And  fome  precedents  were  cited  of 
ci'pical  convi£iions  (but  none  of  executions]  upon  this 
branch  of  the  feature.  Wherefore  it  was  agreed,  that 
jtld£:ment  of  death  (hould  be  given  at  the  next  aifizes. 
[After  which,  he  was  reprieved  for  tranfportation  ;  and 
afterwards,  upon  (irong  applications  from  the  country,  re* 
ccived  a  free  pardon.]     Black.  Rep.  721. 

And  in  the  cafe  of  John  Paty  it  was  determined^*  that 
this  ad  is  an  exrendon  of  22  dsT  23  C.  2./  7.  and  that 
hcrfes^  mares,  and  coirs,  are  included  in  the  word  cattle. 
Ltach^sCr,  Law  66.  [a) 

Being  ihireof  lawjullf  convi^ed  in  any  county  in  England] 
In  the  fame  manner  and  form,  as  if  the  h£t  had  been 
c6mmicted  in  fuch  county.  And  it  is  at  the  option  x)f  the 
profecotor  in  what  court  he  will  profec^ite.     Biaci.  ttcp. 

733- 

And  for  the  more  eafy  and  fp^edy  bringing,  the  offenders 

td  juftice,  if  any  pcrfon  fhall  be  charged  wiih  being  guilty 
of  any  the  faid  offences,  before  any  two  jufiices  where  the 
offence  fhall  be  committed',  by  informat'on  of  9ne  or  norore 
credib^  perfons  on  oath  by  them  to  be  fubfcribed,  the  faid 
juftices  Qiall  forthwith  Certify  under  their  hands  and  feals, 
ahd  return  fuch  inforttiarion  to  one  of  the  principal  fecre- 
taries  of  {(ate;  who  fhall  lay  the  fame,, as  foon  as  Con- 
veniently may  be,  before  the  king  in  his  privy  council: 
whereupon  the  king  n(^ ay  make  order  in  fuch  his  council, 
requiring  the  offender  to  furrender  himfelf  in  forty  days,  to 
ahy  of  the  jufiices  of  the  king's  bench,  or  to  any  juitice 
of  the  peace,  to  the  end  that  he  may  be  forthcoming  tQ 
anfwer  the  faid  offence  according  to  dud  courfe  of  law ; 
Which  order  (hall  be  forthwith  tranfmitted  to  the  (herifiF 
of  the  county  where  the  offence  was  committed,  aild  ihall 

{a)  see  this  cafe  more  at  lai-ge^  title  Cattle. 
-  (in 
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fin  fix  days  after  receipt  thereof)  be  proclaimed  by  him 
or  his  officers,  between  ten  and  two  of  the  clock,  in  the 
market  places,  on  the  market  days,  of  two  market  towns 
in  the  coirnty,  near  the  place  where  the  ofTence  was  com* 
micied  ;  and  a  true  copy  of  fuch  order  (hall  be  affixed  upon 
fomepublick  place  in  fuch  market  towns:  And  if  fuch 
olFcndcr  (hall  not  furrcndcr  himfelf  purfuanc  to  fuch  order, 
hf  (hall  from  the  day  appiinted  for  his  furrendcr,  be 
adjudged  convi£)ed  and  arraincrd  of  felony,  and  (ball  fuf- 
fer  pains  of  death,  as  in  cafe  of  a  perfon  convided  and  at- 
tainted by  verdi£l  and  judgment  of  felony,  without  benefit 
of  clergy.  And  thfe  court  of  king's  bench,  or  judges 
of  affize,  on  producing  to  them  fuch  order  in  council, 
under  the  feal  of  the  faid  council,  may  award  execMtion 
accordingly,    f,  4. 

And  if  any  perfon,  after  the  time  appointed  for  fur- 
render  (hall  be  expired,  (hall  conceal,  aid,  abet,  or  fuccour 
fuch  offender,  knowing  him  to  have  been  {o  charged,  and 
tohaie  been  required  to  furrenJer  himfelf  by  fuch  order, 
and  (hail  be  lawfully  convifted  thereof;  he  (hall  be  guilty 
of  felony  without  benefit  of  clergy,    f.  5. 

But  this  (hall  not  hinder  any  judge,  juftice  of  the  peace, 
magiftraic,  officer,  or  minifter  of  juflice,  from  apprehend* 
ing  arid  fecuring  fuch  ofFender,  by  the  ordinary  courfe  of 
law:  And  if  he  be  taken  and  fccurcd  before  the  time 
of  furrender,  he  (hall  have  his  trial  by  due  courfe  of 
law.    /.  6. 

And  the  inhabitant?  of  the  hundred  (hall  make  fatis- 
ficiion  fnot  exceeding  200 1.)  for  the  damages  fuftained 
^v  the  killing  or  maiming  of  cattle;  cutting  down  or  de- 
ii;oung  trees  J  (netting  fire  to  any  houfe,  barn,  or  out- 
houfe,  hovel,  cock,  mow,  or  ftack  of  corn,  ftraw,  hay, 
or  wood ;  breaking  or  cutting  down  the  bank  of  any 
river,  or  any  fea  bank,  whereby  any  lands  (hall  be  over- 
flowed or  damaged;  cutting  hop* binds  growing  on  poles 
in  any  plantation  of  hops;  fetting  on  fire,  or  caufing  to  be 
fet  on  fire,  any  mine,  pit,  or  delph  of  coal  or  cannel  coal; 
the  fame  to  be  rateably  taxed,  and  levied,  as  in  cafes  of 
robbery  by  the  ftatute  of  27  El  c.  13.—/.  7. 

But  no  perfon  (hall  be  enabled  to  recover  damage?, 
unlefs  he  (hall,  by  himfelf  or  fervant,  in  two  days  after  the 
<^amage  done,  give  notice  of  the  offence  unto  fome  of  the 
inhabitants  of  fome  town,  village,  or  hamlet  near  to  the 
place  where  the  fa£t  was  committed  *,  and  (hall,  in  four 
^^)%  after  fuch  notice,  give  in  his  examination  on  oath, 
^■^  the  examination  on  oath  of  his  fervant  who  had  the 
J 4  care 
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care  of  (he  fame,  before  a  juftice  inhabiting  \a  or  near  the 
hundred,  whether  he  knows  the  perfon  or  perfons  that 
committed  the  fad,  or  any  of  them  ^  and  if  upon  fuch  ex* 
amination  it  be  confefTed,  that  the  examinant  knows  the  faid 
perfons,  or  any  of  ihem,  then  fuch  perfon  confeOing  (ball 
be  bound  by  recognizance  to  profecute  the  offender  by  in* 
didment  or  other^'ife  according  to  law.    /.  8. 

And  if  anoflFender  be  apprehended  and  lawfully  con vid- 
edy  in  fix  months  after  the  offence  committed,  the  hundred 
ihall  not  be  liable,    /i  9. 

And  the  a£tion  fliall  not  be  commenced  but  within  one 
year  after  the  offence  committed,    yi  10. 

And  if  any  perfon  (hall  apprehend,  or  caufe  to  be  con- 
vi£ted»  any  fuch  offender  above  mentioned,  and  ihall  be 
killed,  or  wounded  fo  as  to  iofe  an  eye,  or  the  ufe  o( 
any  limb,  in  apprehending  or  fecuring,  or  endeavouring  to 
apprehend  or  fecure  any  fuch  offender ;  on  proof  thereof 
made  at  the  feffions  where  the  offence  was  committed,  or 
the  party  killed  or  wounded,  by  the  perfon  fo  apprehend-* 
ing  or  caufmg  the  offender  to  be  convi£led,  or  the  per* 
fon  fo  wounded,  or  the  executors  or  adminiftrators  of  the 
party  killed,  the  juflices  (hall  give  a  certificate  thereof  to 
the  perfon  wounded,  or  the  executors  or  admintftrators 
of  the  perfon  killed ;  by  which  they  (hall  be  entitled  to 
receive  of  the  (heriff  50!.  to  be  allowed  in  his  accounts  ^ 
which  he  (hall  pay  in  thirty  days  from  the  tii/e  the  certi- 
ficate (hall  be  (hewed  to  him,  on  pain  of  forfeiting  to  the 
party  id.  for  which,  and  for  the  penalty,  the  party  may 
bring  bis  adion.    /•  I2. 


TT  having  b^cn  found  by  experience,  that  wad,  or  black 
*  cawke,  commonly  called  black  Jcad,  is  nece(fary  for  di- 
vers ufeful  purpofes,  and  more  p<irticularly  in  the  caftjng 
of  bomb  (hells,  r^und  (liot,  and  cannon  balls,  and  that 
the  fame  hath  been  difcovered  in  one  mountain  or  ridge  of- 
hills  only  in  this  realm,  and  great  de(lru£Uon  having  been 
made  thereof  of  lare  years  by  evil  difpofed  perfons ;  there- 
fore it  is  enaded,  that  every  perfon  who  (ball  unlawfully 
breakj  or  by  force  enter  into,  any  mine  or  wad  hold  of 
wad  01  black  cawke,  commonly  called  black  lead,  or  into 
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tnv  pit,  ihafc,  or  vein  thereof;  or  ibtll  uolawfully  take 
and  carry  away  from  thence  any  wad,  black  cawke,  or 
black  lead;  or  (hall  aid,  hire»  or  command  any  perfon  to 
commit  any  the  faid  offences,  (ball  be  guilty  of  felony, 
and  the  court  or  judge  may  order  him  to  be  committed  to 
prifon,  or  the  boufe  of  corredlion  not  exceeding  one  year, 
to  be  kept  to  hard  labour,  and  to  be  publicklv  whipt  by 
the  common  hangman,  or  by  the  mailer  of  fu(  h  houfe  of 
coreflion,  at  the  times,  and  places,  aFid  in  fuch  manner 
as  the  court  (hall  think  proper ;  or  he  vtxw^  be  tranfported 
for  a  term  not  exceeding  feven  years ;  and  if  he  (hall  vo* 
luotarily  efcape,  or  break  prifon,  or  return  from  tranfport* 
ation  before  the  tirre,  he  (hall  be  guilty  of  klony  with- 
out benefit  of  clergy.     25  G.  2.  r.  ID.  /  r. 

And  if  any  perfon  (hall  buy  or  receive  any  fuch  wad, 
knowing  the  farnc  to  be  unlawfully  taken  and  carried 
away  as  aforefaid,  he  (hall  be  guilty  of  frlony,  and  be 
liable  to  all  the  penalties  infliiSed  by  the  laws  on  perfons 
l^nawingly  buying  or  receiving  ftolen  goods.    /.  3, 


Blafjpliem^  m^  piiofaneneCs;* 

A  LL  blafphemies  agaiiTft  God,  as  denying  his  being  or  Blifphefloyt 
^^  providence;  and  all  contumelious  reproaches  of 
Jefus  Chrift;  all  profane  fcoffing  at  the  holy  fcriptures,  or 
expofing  any  part  of  them  to  contempt  or  ridicule;  im* 
poflures  in  religion,  as  falfely  pretending  to  extraordmary 
commiflions  fr*  m  God,  and  terrifying  or  abufing  the  peo- 
ple with  faffe  denunciations  of  judgments;  and  all  open 
lewdnefs  grofsly  fcandalous— are  puniihable  by  fine  and 
imprifonment,  and  alfo  fuch  corporal  punifhment,  as  to 
the  court  (hall  fecm  meet,  according  to  the  heinoufnefs  of 
the  crime.     1  Haw.  6,  7. 

Alfo  fedicious  words,  in  derogation  of  the  e(labli(heti  Deprtvingfha 
religion,  are  indi^ablc,  as  tending  to  a  breach  of  the  peace.  •?»*>'«fl»«^  "**• 
xHaw.J.  ■  /^  «-•• 

No  perfon  (hall  have  any  benefit  of  the  toleration  aft,  Dcnyiaf  tbt 
who  (hall  deny  in  his  preaching  or  writing;,  the  dodrme  Tfiaitj. 
of  the  blefTed  Trinity,  as  it  is  fet  forth  in  the  39  articles. 
Aiy.JcJf.  I.e.  18./.  17." 

If  any  perfon  (hall  in  any  ftage  play,  interlude,  (hew,  R«prtr<>nting 
may-pame,  or  pageant,  jedingly  or  profanely  fpeak  or  ufe   (^«  Deity  ta 

Vol.  I.        ^^      ^     T*^  ^  ^  the  •'««"•'- 
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the  holy  naoie  of  God,  or  of  Cbrift  Jefus,  or  of  the  Holy 
Ghoft,  or  of  the  Trinity  ;  he  {ball  forfeit  io4.  half  to  the 
king,  and  half  to  him  that  (hall  fue.     3  J.  c.  21. 

Chr'fti«n»  <Jf-,  If  any  pcrfon  having  been  educated  in,  or  at  any  time 
*  Siiruiigioil""  ''^^''"8  '"adc  profcflion  of  the  chriftian  religion  in  this 
realm,  fha!t  by  writing,  printing,  teaching,  or  advifed 
fpeaking,  deny  any  one  of  the  perfons  in  the  holy  Trinity 
to  be  God  :  or  (h-^ll  aflert  or  maintain  there  are  more  godt 
than  one;  or  (hall  deny  the  chriftian  religion  to  be  true,  or 
the  holy  fciiptures  to  be  of  divine  authority  \  and  (hall  be 
convi^ed  theteof,  in  any  of  the  courts  at  IViflminfltr^  or 
at  the  aflizes,  on  the  oaths  of  two  witocfles,  he  (hall  for  tbe 
iirft  ofl'ence  be  incapable  to  have  any  office  ecdefiaftical, 
civil,  or  military,  (unlefs  he  (hall  rtiKumce  fuch  opinion  in 
the  court  where  he  was  convided  wirbin  four  months  after 
fuch  conviSion) ;  and  for  the  fecond  offence  be  (hall  be 
difabled  to  be  plaintiff,  guardian^  executor^  or  adminiftra- 
tor,  to  take  any  gift  or  legacy,  or  to  bear  any  office^  apd 
(hall  be  imprifoncd  for  three  years.     9  C;^  10  /f^.  r.  32* 

But  no  perfon  (hall  be  profecuted  for  any  words  fpokea 
unlefs  the  information  be  given  to  a  juftice  of  the  peaoct 
within  four  days  after  the  words  fpoken^  and  the  protecH- 
tion  of  fuch  offence  be  within  three  mpnths  after  fuch  to- 
formation.    Idm 

Cife  of  Edmund      4if.  i  C.  2.  K,  and  CurL    An  ififcrmation  waa  exhi* 

^^'*  bited  by  the  attorney  generfil^  againft  Edmund  CurU  for 

printing  i^nd  publifbing  two  obTccne  books,  the  on<  ftylcd 
Jhe  nun  in  b^r  frnck*,  the  other,  Tbi  art  9f  fi^ggimgi  fet- 
ting  out  the  feveral  lewd.  pafTages,  and  concluding  againft 
the  peace.  And  of  this  the  defendant  was  found  guilty« 
It  was  moved  in  arrcft  of  judgment,  tbit  however  the^de- 
feodapt  may  be  punifhable  for  this  in  the  fp.irituaJ  oourtj^ 
as  an  offence  againft  good  manners  y  yet  it  cannot  be  a 
libel^  for  ^hich  he  is  punlfbable  in  the  temporal  courts. 
BMt  after  long  debatp  and  confideration,  the  court  at  laft 
gave  it  as  tbtir  unanimous  opinion,  that  this  was  an  of* 
fence  properly  within  their  jurifdi£tton ;  they  faid,  thatre- 
ligjon  is  a  part  of  tbe  common  law,  and  therefoie  what- 
ever is  an  offence  againd  (hat,  is  evidently  an  offence 
againft  the  common  law.     And  the  defendant  was  (et  in 

r»<e  of  Thomas  ?he  pillory,    .5/r.  788.     1  Bamardifl .  lAj. 

Wociitoo.    '  E.  2  G.  2.    K*  and  Woaljion.     He  was  convifled  on 

four  informations,  for  his  blafphemous  difcourfes  on  tlie 
nii^acles  of  our  baviour.  And  attempting  to  move  in  ar- 
reft  of  judgment,  tbe  court  declared  they  would/not  (uttr 
rt  to  be  debated,  wheifaer  to  write  agaioii  chriltianlry  f*|^r- 

mral 
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verdl  was  not  an  offence  punifhahle  in  the  temporal  courts 
at  common  law :  1  hey  defired  it  might  be  taken  notice 
of,  that  they  laid  their  ftrefs  upon  the  word  general^  and 
did  oot  intend  loindude  di(putt>  between  learned  men  up* 
on  particular  controverted  points..  The  next  tcrpi  he  was 
brought  up,  and  fined  25  I.  for  each  of  his  four  difcourfcs, 
to  fuiTer  a  year's  imprifonment,  and  to  enrer  into  a  recog- 
nizance for  his  good  behaviour  during  his  life^  himfcif  in 
30001*  and  2000 1,  by  others,     Str.  834. 

In  the  year  16569  yames  Najer  for  perfonatinj  our  Careof  J^mu 
Saviour^  and  fuffering  his  followers  to  worftip  him,  and  ^*i^f» 
pay  him  divine  honours,  was  fenrenced  to  be  fet  In  the 
pillory,  and  to  have  his  tongue  bored  through  with  a  red 
hot  iron,  and  to  be  whipped,  and  ftigmatife  J  in  the  fore- 
head with  the  letter  B. 

il/.  3  G.  3.  if.  and  Prter  AnrttU  The  defendant  was  CafeofPetet 
conviAed  on  an  information,  for  writing  a  molt  blaf»  Annet^ 
phemous  libel  in  weekly  papers,  called  the  Free  Inquirer } 
to  which  he  pleaded  Guihy.  in  confideration  \  f  which« 
and  of  his  poverty,  of  his  having  confeHed  his  errors  in  an 
aiSdavit,  and  of  his  being  70  years  of  age,  and  feme 
fymptoms  of  wildnefs  that  appeared  on  his  inrpe£li<  n  in 
court;  the  court  declared,  they  had  mitigated  their  in* 
tended  fentence  to  the  followirg,  vi^.  To  be  imprifonect  in 
Newgate  for  a  month  ;  to  (land  twice  in  the  pilfory,  with 
a  paper  on  his  forehead,  infcribed  Blafphemy  \  to  be  fipnt 
to  the  boufe  of  correSioi^  to  hard  labour,  for  a  year ;  xo 
pay  a  fine  of  6  s.  8  d. ;  and  to  find  fecucity,  himfelf  in  1  qo  !• 
and  two  fureties  in  50 1.  each»  for  his  good  behaviour  dur* 
ing  life.     Blackft.  Rep.  395. 

All  perfons  in  or  belonging  to  his  majefly*8  (hips,  or  H^vy. 
veflels  of  war,  beipg  guilty  of  profane  oaths,  curlings, 
execrations,  drunkennefs,  uncleanneft,  or  other  fcanda* 
loos  adionSy  in  derogation  of  God's  honour,  arid  corrtip- 
tion  of  good  manners,  fball  incur  fuch  punishment  as  a 
court  martial  (hall  think  fit  to  impofe.  22  G.  a.  c.  33, 
Jtf.  a. 
For  profane  curfing  and  fwearing.  See  &tocarfn(S:« 


jF  any  Iniok  (ball  be  taken  or  othervvife  loft  out  of  any 

^  parochial  library,  an/  juftice  may  grant  bis  warrant 

i  T  a  to 
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to  kzTch  for  it ;  and  if  it  fliall  be  found,  it  (hdl  by  order 
of  fuch  juftice  be  reftored  to  the  library.  7  Ahh,  r.  14. 
/.  10. 

Books  popifh.     See  )dopn:p« 
Borders  between  England  and  Scotland.     See 

Brandy.     Sec  Cyrife. 
Brafs.     See  ^t\x>m* 
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Permcr  iQt 
repelled 


Power  t«  let  (he 
•flUe. 


In  proportion  tp 
the  price  of  corn. 


/llowaoce  to 
the  baked. 


Ff  ntlty  of  dtro« 
VcyiDg  the  af- 
Aie. 


'X*  HE  (latute  of  the  31  G.  2.  r»  29.  repeals  all  the 
^  former  laws  relating  to  the  ailize  of  bread,  and  re* 
enads  the  fame,  with  additions  and  amendments.  Which, 
througbbut  the  whole,  is  a  very  regular  and  judicious  ad; 
fo  that  the  author  haih  nothing  more  to  do  than  to  abridge 
the  fame  in  the  order  as  it  ftands  :  not  being  able,  in  point 
of  method,  to  alter  it  for  the  better. 

To  the  intent  that  a  plain  and  confiant  rule  and  me- 
thod may  be  duly  obferved,  in  making  and  affizing  of  the 
feveral  forts  of  bread  which  (hall  be  made  for  fale,  in  any 
place  where  an  afljze  (hall  be  thought  proper  to  be  fet ;  it 
is  enaded,  that  it  (hall  be  lawful  for  the  court,  or  for  the 
perfon  or  perfons  herein  authorifed  to  fet  the  affile  of 
bread,  to  fet  or  afcertaiii  in  any  place  within  thcr  jurif- 
di£)ion,  the  afTize  and  weight  of  all  forts  of  bread  which 
fiiall  be  made  for  fale,  or  expofed  to  fale,  and  the  price  to 
be  paid  for  the  fame,  when  and  as  often  as  they  (hall  think 
jjroper.     31  G-  2.  ^.  29.  /  2. 

And  therein  refped  (hall  be  had  to  the  price,  which 
the  grain,  meal,  or  (lour  (hall  bear^  in  the  market  or 
markets  in  or  near  to  the  places  for  which  fuch  afliie  (hall 
be  fet.     /i^. 

And  making  reafonable  allowance  to  the  bakers  fpr 
their  charges,  labour  and  profit,  as  they  (hall  deem  pro- 
per.     Id, 

Where  an  a(15ze  (h^l  be  thought  proper  to  be  fef,  ne 
perfon  (hall  make  for  fale,  or  fell,  or  expofe  to  or  for  fale, 
any  fort  of  bread,  except  wheaten  and  houihdld  (ofhef- 
tvife  brown  bread)y  and  fuch  other  forts  of  bread  as  (ball 

8  be 


be  allowed  in  the  aflize  :  but  where  it  hath  been  ufual  to 
make,  or  the  perfond  fetting  the  aflfize  (hall  allow  the 
making  of  bread,  with  the  meal  or  flour  of  rye,  barley » 
oats,  beanf,  or  peafe,  or  of  any  fnch  difFerenc  forts  of 
grain  mixed  together ;'  the  fame  may  be  tllere  made  and 
fold  accordingly  :  And  if  any  perfon  ihall  offend  in  the 
premides,  and  be  convided  thereof  by  confeOion  or  oath 
of  one  witnefs,  before  any  maertftrate  or  juftice  within 
the  limits  of  their.jurifdidion ;  he  (ball  forfeit  not  exceed-^ 
iiig  40  s.  nor  left  than  20  5.    /  3t 

And  in  every  place  where  an  aflize  (hall  be  thought  Tablci»faffig<i^ 
proper  to  be  fet;  the  ai^ze  and  weight  of  the  feveral  forts 
of  bread  which  fiiall  be  there  made,  (hall  be  fet  according 
to  the  foliowiog  tables : 


T  3  TABLE 


378 


B^eaD* 


TABLE       I. 
Of  the  afOze  and  price  of  Jbread  made  of  WttAti 


p  if  of 

th<  bulhel 

Wel^ 

:ht.     [1 

Price. 

ofviK-at 

aid  bik- 

ing. 

The  pcnortoaf. 

Qa»rtrrn  loaf.  |      Half  peck 

• 

Ptock  ioaF. 

A'hejilel. 

HxlhsM. 

Wheiltn. 

HoolhoM.  IVV.ieaicn.  1 

Houihold., 

Wheuen. 

HmOwM. 

S.       <1. 

oz.     dr. 

uz.     dr. 

..       .f. 

8. 

cl.l    «• 

d. 

C. 

d. 

S.      <l. 

a.     d. 

2     9 

«     4 

*9    4 

0      3'. 

0 

2j 

0 

6; 

0 

45 

I      04 

0     9k 

3     0 

zo     4 

*7     « 

0      3^ 
0      3! 

0 

ai 

0 

7 

0 

5i 

«       «i 

0  10  J: 

J    3 

18     9 

*S     4 

0 

«i 

0 

7i 

0 

sJ 

'     3 

0  ri 

3     6 

.7    6 

23    3 

t>    4 

0 

3 

0 

8 

0 

6 

«     4 

I     a 

5     9 

16    6 

21     6 

0    4i 

0 

3i 

0 

H 

0 

61 

«     S 

■  I     I 

4    0 

•S     4 

20-   4    ! 

0    4i 

0 

3i 

0 

9 

0 

6i 

1     6i 

•   »i 

:? 

«4    4 

.9  « 

0    4i 

0 

3? 

0 

9i 

0 

7\ 

'     7 1 

I   it 

•3    9 

'7  15 

'  0    S 

.    0 

3i 

0 

loi 

0 

7i 

I     84 

I     3i 

4  9 

iz  12 

»7    • 

0    Si 

0 

4 

0 

lOi 

0 

8 

•     9! 
1  II 

•     4t 

5  0 

12     1 

16    6 

0  si 

0 

4i 

0 

III 

0 

81 

;  1 

II 

II     9 

'5    7 

0    6 

0 

4i 

0 

0 

9 

2    0 

II       2 

14  10 

0    6: 

0 

4J 

ol 

0 
0 

9i 

2     1 

»   7 

1  9 

10    8 

•4    4 

0    6J 

0 

5 

"il 

a    2i 

1     7i 

6    0 

10      2 

'3    9 

0    7 

0 

5i 

«i 

0 

loi 

»    34 

I     8^ 

6    3 

9  n 

•3     « 

0    7l 

0 

5i 

*: 

0 

loi 

*  .4* 

«     9i 

6    6 

9    4 

IX  10 

0    71 

0 

Si 

3 

0 

II 

2    6 

I  10 

6    9 

9    0 

IS     1 

0    7i 

0 

Si 

3i 

0 

i«; 

«    7 

1  It 

7    « 

8  II 

II    9 

0    8 
0    8i 

0 

6 

4 

1 

0 

s    8 

t    0 

^    J 

8    7 

II       2 

0 

6i 

4i 

oi 

«    9 

2       I 

7    6 

8    3 

10    II 

0    8^ 

0 

6J 

S 

1 

2    10 

2      S 

7    9 

7  H 

10    6 

0    8J 

0 

61 

Si 

•1 

«    11: 

2      2j 

8    0 

7  10 

10    t 

0    9' 

0 

6J 

61 

H 

3    oj 

«    3^ 

2    1 

7     5 

9  «? 

0    9i 

0 

7 

7 

2 

3    » 

*    4 

8    6 

7     « 

9    9 

0    9^ 

0 

7i 

7i 

2i 

3    3 

*    5 

■«    9 

6  15 

9    4 

0  10 

0 

71 

8 

3. 

3    4 

t    6 

9    0 

6  .3 

8  IS 

0  loi 

0 

7! 

84 

34 

3    S 

«    7 

9     3 

6    9 

6    7 

8  12 

0  10} 

0 

8 

9 

St- 

3    6J 

»    7i 

9    6 

8    8 

0  104 

0 

8« 

9' 

l! 

,  3  ,7i 

z    Si 

9    9 

J    ♦ 

8    5 

0  II 

0 

84 

'«: 

3     8* 

*    9t 

10    0 

6     1 

8     z 

0  ii4 

0 

8i- 

11 

5 

3  10 

a  10 

10    1 

5  »S 

7  IJ 

0  III, 

0 

8^ 

ni 

Si. 

3  •• 

2  II 

10    6 

?  «3 

.7  " 

1    o| 

0 

9 

0 

6 

4    0 

3    0 

10    9       J  II 

7     9   i 

I   oi; 

0 

9^ 

oi] 

6-1 

4     • 

«    I 

J 
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h 
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Meter 

UcbUhd 

Weight. 

Price. 

afwktal 
wultak- 

it- 

The  penoy  loaf» 

WbeiKii    |B«afl»U. 

Qoartero  loaf. 

Whcuca.  IRoaOiaM. 

Half  peck. 

Whcaten.  jHouflxOd. 

Peck  lotf. 

Wheaten.    |  HoulUM. 

$.      d. 

M.    dr. 

oz.    dr. 

(.      d. 

s.     d* 

t.      d. 

t.    d. 

t. 

d. 

t.  d. 

11     O 

II    3 
II    6 

5     5 
5     5 

7     5 

7    3 
7    * 

I      oi 

I    I 

o    9i 
o    9i 

O    lO 

2       I 
2      2' 

2 

3i 
4l 

3     * 

3    «i 
3    ii 

II    9 
IS    o 
»    3 

5    a 
S     » 
4  >5 

6,3 
6  lo 

I  li 

I      2 

I      2i 

»    3 

O    lO 

o  loi 
o  loi 

o  loj 

O    11 
O    IIJ 

a    3 
2     4 

1     8 
I     8i 
«     9 

5 
7 

3    4 

1  1 

12     6 
12     9 

•3    o 

4  H 
4  '3 
4  i» 

6    8 
6    4 

2     4i 

>     9i 

I    lO 

I  loi 

I    10| 

I  III 

9 

10 

Iff 

3  7 
3  8 
1     8i 

»3    3 
«3    6 
»S    9 

4    9 
4    « 
4    7 

6    1 
5  'S 

»    3i 

o  iii 
o  Hi 

O   Il| 

2     6i 
2    7 
«    7i 

1 

2 

3 

3  9 
3  o 
3  «» 

'♦    o 
H    3 
'♦    6 

4    5 

4    4 
4    3 

5  >3 
5  " 
S    9 

I    5 

I     o 
I     oj 

I    of 

2      S 

a     8| 
*    9 

2      O 
2      Oi 
2       1 

4 

1 

4  o 
4     I 

4      2 

In  the  iirft  column  is  the  price  of  the  bufliel  of  wheat 
Wimbifter  meafure*  from  2  8,  Qd,  to  149.  6d.  a  bufliel, 
the  allowance  of  the  magiftrates  or  juftices  to  the  baker 
for  baking  being  included ;  and  in  the  next  two  columns 
are  the  Wiights  of  the  feveral  loaves :  Then  in  the  other 
columns  are  the  prias.  So  that,  for  example,  if  the 
price  of  wheat  is  5 «.  a  bulhel,  and  the  magiftrates  aU 
lowance  is.  6d.  to  the  baker  for  baking;  then  oppofice  to 
6s.  6d.  in  the  firft  column,  will  be  found  the  weight  and 
prices  of  the  feveral  loaves. 

And  as  the  weight  of  the  penny  loaf  is  here  only  fpe- 
diied,  the  weight  of  larger  loanes  may  be  cafily  afcer- 
tained  by  addition}  as  for  example,  a  twopenny  loaf  (when 
mrbeat  i&  at  the  fame  t^ic)  is  twice  as  much  as  the  penny 
IfMf,  the  fixpenny  loaf  fix  times  as  much,  and  the  eigh- 
teen penny  loaf  eighteen  times  as  much. 

Note,  the  wheaten  loaves  are  three  fourths  of  the  weight 
of  the  houfliold  loaves  ;  and  if  the  magiftrates  or  jufttces 
fluU  think  fit  to  allow  any  of  the  whi|e  loaves  of  the  price 
of  one  penny  or  two  pence,  they  are  to  weigh  three  fourths 
of  the  weight  of  the  wheateil  loaves  of  the  fame  price. 

And  note,  that  the  prices  of  the  bou&old  loaves  are 

^ways  three  fourths  of  the  prices  of  the  wheaten  loaves ; 

T  4  .and 


and  wtiere  it  (hall  be  thought  proper  to  allow  of  half-qaar* 
I  tern  loave<:,  the  prices  of  fuch  loa^ves  (if  fold  fingly)   are 
to  be  half  a  farthing  higher  than  is  ajlowed  by  this  table» 
ifi^hen  it  fhall  fo  happen  that  the  farthing  is  fplir« 

And  magidrates  and  juflices  being  to  fet  the  affize  and 
.  fix  the  price  of  the  fcveral  loav^  of  breaJ,  having  refpeA 
to  the  price  which  the  grain*  meal,  or  flour,  of  which  the 
fame  are  made,  (hall  bear  in  the  market;  but  no  proviftoa 
being  made  how  th'-v  (ha.l  know  what  price  the  refpec* 
five  (oris  of  meal  and  flour  (hould  be  eftecmed  to  bear,  in 
proportion  to  the  price  of  wheat ;  they  are  therefore  to 
take  notice,  that  the  peck  loaf  of  each  fort  of  bread  is  to 
weigh  when  well  b  ken  171b.  6oz.  averdupois  weight 
(which  confids  of  16  drachms  to  the  ounce,  and  16  ounces 
to  the  pound],  and  the  refl;  in  proportion;  and  that  every 
fack  of  meal  or  flour  is  to  wei^h  2cwt.  and  2qrs.  neat ; 
and  that  from  every  fack  of  meal  or  flour  there  ought  to  be 
produced,  on  the  average,  20  fuch  peck  loaves  of  bread  ; 
and,  by  obferving  the  faid  rule,  n>agiftrates  andjuli ices*  may 
at  all  times  know  if  the  baker  hath  more  or  lefs  than  the 
allowance  they  intend  to  give  him. 

TABLE    IL 

Of  the  aflize  and  price  of  bread  made  of  the  ieverat 
grains  here  under  mentioned.. 

This  table  is  divided  into  three  columns.  Coiuflin  f » 
contains  the  prices  €^  the  bu(bcl  of  grain,  the  allowance 
for  baking  included  ;  which  prices  are  adapted  fo  as  to 
ferve  either  for  the  IVimht/ltr  bufliel  of  rye^.  bajley,  oais, 
beans,  maflin  (otherwise  mifcellany,  confifling  of.  tWK>. 
thirds  wheat  and  one  third  rye) ;  the  price  of  eiiiif  r  of^ 
which  buQie's  in  the  market  being  known,  the  magi  Urates 
are  to  add  the  intended  allowance  thereto  ;  the  ampunt  of 
which  bein^  found  in.  column  i,  the  weight  which  the 
loaves  ought  to  be  w^H  be  found  under  the  column  N^  2« 
and  the  price  of  the  refpedive  peck  loaves  (which: are  to 
weigh  1 7  lb.  6o2.  each),  under  N^  3« 

Example :  When  the  price  of  the  bufliel  of  barley  in 
the  market,  with  the  allowance  to  the  baker  is  4  s.  look  for 
that  fum  in  column  i,  and  under  their  refpe^ve  titles,  in « 
the  fame  line  will  be  found  the  wetghta  which  the  feyeral 
aflize  barley  loaves  (hould  be  of,  and  the  price  of  the  peck^ 
barley  loaf  ^  and  fo  of  each  of  the  other. forts*    . 


B?eat>. 


Note^  where  br€«d  is  aHowed  at  any  time  to  be  made 
fof  file,  of  peafe  on!y  ;  the  affize  and  price  thereof  arc  to 
be  fet  and  fixed  from  the  bean  columns  :  and  where  bread 
is  ordered  to  be  made  for  Talc,  of  a  coarfe  fort  of  maflin 
or  mifccllany  grain^  confii^ing  of  one  third  rye^  one  third 
barley,  and  one  thif^  either  peafe  or  beans,  the  affize 
and  price  thereof  are  to  be  fet  and  fixed  from  the  barley 
columns. 

Note  aJfo,  that  this  table  is  framed  for  bread  to  be  made 
of  tbe  whok  produce  of  the  faid  feveral  grainsj  except  the 
bran  or  hull  thereof  only. 
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Pficet  or  grata 
how  Co  be  certi- 
fied ia  Loadofl. 


Every  aiSse  which  (hall  be  fet,  in  any  city,  town  cor- 
porate, hundred,  diviiton,  liberty,  rape,  or  wapentake,  fliall 
be  fct  10  averdupois  weight,  and  not  troy  weight ;  and  in 
the  proportions  direded  by  the  faid  tables,  or  as  near  as 
may  be  i  and  the  faid  tables  (ball  extend  as  well  to  fuch 
bread  which  (hall  be  made  of  the  flour  of  wheat  mixed  with 
the  flour  of  other  grain^  as  alfo  to  bread  which  (hall  be 
made  with  the  flour  of  other  grain  than  wheat,  which  (hall 
be  publickly  allowed  in  any  place  to  be  made  into  bread; 
and  the  aflize  of  all  fuch  mixed  bread  (ball  be  fet  as  near  as 
may  be  according  to  the  faid  tables.    /  5. 

The  prices  which  the  feveral  kinds  of  grain^  meal,  and 
flour,  allowed  to  be  made  into  bread,  (hall  Uwfidi  feQ 
for  in  the  markets  or  places  in  London^  where  fuch  grain, 
meal,  and  flour  (ball  be  publickly  fold  during  the  wh<de 
market,  and  not  at  particular  times  thereof,  or  00  par- 
ticular contraQs  only,  (hall  from  time  to  time  be  given  in 
And  certified  on  oaih,  on  fome  certain  day  in  every 
week,  as  the  court  of  mayor  and  alderoien  (hall  appoint, 
by  the  meal  weighers  of  the  faid  city,  or  fuch  other  per* 
fons  as  the  faid  court  (hall  direA ;  and  (hall  alfo,  on  (bme 
Certain  day  in  every  week  to  be  appointed  by  the  (aid 
court,  be  entered  by  fuch  meal  weighers  or  other  perfens 
to  be  appointed  as  aforefaid,  in  writing  under  their  bands, 
in  fome  book  for  that  purpofe  to  be  provided  by  the  (aid 
city,  and  kept  at  the  town*clerk*s  office.  And  the  next 
day  after  every  fuch  price  (hall  be  fo  given  in  and  certi- 
fied, the  affise  and  weight  of  all  forts  of  bread  to  be  fold 
or  expofed  to  fale,  and  the  price  to  be  paid  for  the  faiie, 
fhall  from  time  to  time  be  fet  by  the  faid  court,  if  then 
fitting:  (  if  not,  then  by  the  mayor  of  the  faid  city*  And 
the  aflize  fo  fet  (hall  take  place  from  fuch  time  as  the  faid 
court  (halt  order,  and  be  in  force  for  the  faid  city  of  £s8« 
don  and  the  liberties  thereof  and  the  weekly  bills  of  mor* 
tality  (the  city  of  pyeftmififttr  and  liberties  thereof,  the 
borough  of  Southwarky  and  weekly  bills  of  mortality  in 
the  county  of  Surry  excepted),  until  a  new  or  other  amse 
in  London  (hall  be  fet*  And  after  the  fetting  of  ty^y 
fuch  affize  by  the  faid  court,  or^by  the  nuyor  when  tbe 
(aid  court  (hall  not  fit,  the  aflize  fo  fet  (hall,  with  ail 
convenient  fpeed,  be  made  publick,  in  fuch  manner  as  the 
laid  court  (hall  dired.  But  before  any  advance  or  reduc- 
tion (hall  in  any  week  be  made  by  the  faid  cotafi  or 
mayor,  in  the  price  of  bread ;  the  meal  weighers  or  fitch 
other  per(bns  as  aforefaid  appointed  to  make  return  oTthe 
prices  of  grain,  mea),  and  flour,  (hall  leave  in  wiiciflg 
H ,  AC 


«t  the  common  ball  of  the  company  of  bakers,  si  c6pf 
of  every  return  To  made  and  entered  by  them  as  aforefaid, 
fome  time  of  the  fame  day  on  which  they  (hall  make  the 
faid  return  and  entry :  to  the  intent  that  the  faid  company 
may,  in  the  morning  of  the  next  day  after  every  fuch  return 
and  entry  (hall  be  made,  and  before  any  afliie  (hall  be  fe t^ 
hfxt  an  opportunity  to  offer  to  the  faid  court  or  mayor  re- 
fpedivtiy,  all  fuch  obje£tions  as  they  (hall  think  lit,  againft 
any  advance  or  redu£lion  being  that  day  made*  /.  6« 

The  court  of  mayor  and  aldermen  of  every  other  city  How  10  other 
where  there  (hall  be  any  fuch  court,  and  when  fuch  court  <>"^  *'^  <««"• 
(hall  fit;   ar\d   where  there  (ball   be  no  fuch  court,  or  *^'P«'**«» 
beino  any  fuch,  when  the  fame  (ball  not  fit,  the  mayor, 
bailiffs,  or  other  chief  magiftrate  or  magiftrates  of  every 
foch  other  rtfpefiive  city ;  and  in  towns  corporate,  or 
boroughs,  the   mayor,  bailiffis,  aldermen,  or  other  chief 
magiiirate  or  magiftrates  of  every  fuch  town  corporate  or 
borough ;  or  two  juftices  in  fuch  towns  and  places  where 
there  (hall  be  no  fuch  mayor,  bailiffs,  aldermen,  or  chief 
magiftrates ;  (hall  and  may  from  time  to  time  as  there 
(ball  be  occafion,  caufe  the  refpedive  prices  which  the 
feveral  forts  of  grain,  meal,  and  flour  (fit  to  make  the 
different  forts  of  bread  allowed  there)  (ball  bonafitie  felt 
for  in  the  refpe£tive  publick  markets  in  or  near  to  fuch  • 
place,   during    the  whole  market,  and  not  at  particular 
times  thereof,  or  on  particular  contracts  only,  to  be  given 
in  to  them  and  certified  upon  oath,  in  fuch  manner,  and 
by  fach  perfons,  and  on  fuch  day  in  every  week,  as  they 
fhall  refpedively  appoint.     And  the  price  which  (hall  be 
lb  certified,  (hall  be  entered  by  the  perfons  who  (hall  cer- 
tify the  fame,  in  books  to  be  provided  and  kept  by  them  for 
thatpurpofe.     And  within  two  days  after  every  fuch  price 
(hall  be  fo  returned,  the  afiize  and  weight  of  bread  for  fuch 
place,  and  the  price  to  be  paid  for  the  fame,  (hall  be  fet  by 
fuch  court  or  magiftrates  refpedfvely  as  aforefaid.     And 
the  aflize  fo  fet  (ball  commence  on  fuch  day  In  every  week, 
and  be  in  force  for  fuch  time  not  exceeding  feven  days  jtum . 
the  fetting  of  fuch  affize,  as  fuch  court  or  magiftrates  re* 
fpeaively  (ball  direA.    /.  7. 

If  two  juftices  of  counties  at  large,  ridinjts,  or  divifions.  How  in  pUwi 
(hall  at  any  time  think   fit  to  fet  an   aifize  of  bread,   "Within  c^untici 
for  any   place   within  the  limits  of  their  jurifdi£lion  j  '"  '*'*'• 
in  fuch  cafe,   it  (ball    be   lawful  for  fuch  two  juftices, 
to  caufe   the   price  which   grain,    meal,    and  flour    (fit 
to  make  the  feveral  forts  of  bread  that  (hall  be  made  for  \ 
fale  in  any  fuch  place)  ihall  henafidt  fell  for  in  the  re- 
fptAive  publick  corn  market  or  markets  in  or  near  any . 

i'uch 
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foch  place,  during  the  whole  market,  and  not  at  any  par-^ 
ticular  times  thereof,  or  on  fpecial  contraAs  only,  to  b€ 
given  and  certified  on  oath  to  them  at  their  refpeAive 
places  of  abode,  on  fuch  day  in  every  week  as  they  (hall 
appoint,  by  the  clerks  of  the  market  or  markets  in  or  near 
fuch  places,  or  fuch  other  perfon  as  they  fh^il  for  that  pur- 
pofe  appoint.     And  the  price  fo  returned  (ball  be  entred 
.    by  the  perfons  fo  returning  the  fame  in  books  to  be  pro- 
vided  by  them  and  kept  for  that  purpofe.     And  within  two 
days  after  fuch  return,  the  aiEze  may  be  by  them  fet  for 
every  fuch  place,  for  any  tfme  not  exceeding  14  days  from 
thefetcing  thereof.     And  the  affize  fo  fet,  from  time  to 
time  (hail  commence  and  be  in  force  at  fuch  time  after 
every  fuch  fetting  thereof^  and  be  made  publick  in  fuch 
places  for  which  the  (ame  (hall  be  fo  fet,  in  fuch  manner  ar 
the  jufticea  who  fet  the  fame  (hidl  dire^.    /  S. 
Bikers  wwf  in*        Any  maker  of  bread  for  fale  in  any  fuch  other  city» 
fprathcccttifi-  iQ^n  corporate,  borough,  or  place,  where  the  affize  (hall 
*****  at  any  time  be  thought  proper  to  be  fet,  (hall  have  liberty 

at  all  feafonable  times,  in  the  day-time,  the  next  day  after 
fuch  returns  (hall  be  made  and  entered  as'  aforefaid,  to  (ee 
the  faid  entry,  without  paying  any  thing  for  the  faone; 
to  the  intent  every  fuch  maker  of  bread  for  fale  may  have 
an  opportunity  on  the  faid  next  day  after  fuch  entry  made 
as  aforefaid,  to  offer  to  any  fuch  court,  mayor,  bailiffs^ 
aldermcQ,  or  other  chief  magiihate  or  magiftrates,  or  juf- 
ticcs  as  aforefaid,  who  (hall  think  fit  to  fet  fuch  affize 
within  their  refpefiive  jurifdidion,  and  before  any  fuch 
affize  (hall  be  fet,  fuch  objediooa  as  he  can  reafooably 
make  againft  any  advahce  or  reduction  to  be  made  in  fuch 
affize  fo  to  be  fet  as  aforefaid.  /.  9. 
Btliert  to  pay  no  No  baker  of  bread  for  fale  (hall  be  liable  to  pay  any  fee, 
fee  for  the  Aflisc.  gratuity,  or  reward,  to  any  perfon  for  or  by  means  of  any 

affize  to  be  fet.    /•  10. 
Form  of  the  re.        The  form  of  the  return  or  certificate  (hall  be  to  the 

mroitobemadc.  effcS  following. 

Tbe  prictt  ofgrain^  meaU  and  flour  y  as  fold  in  the  corn 
market  in  *  in  the  —  of  '  the  ■  ■  ■ 

diyof 

The  beft  wheat  at        — —  ■'  by  the  bu(hel* 

The  fecood  at         —         —  —  by  ditto,  . 

The  third  at  '    ■    ■■■*  —  >    ■■»  by  the  bu(heL 

The  beft  wheaten  flour  at  **     ■  —  ■  by  thefack. 

Hou(hold  flour  at         ■      ■    •«  .         -  by  ditto. 

Rye  at  ■  ■  '  ■     ■  by  the  bu(heK 

Rye  meal  or  flour  at    -^  >■  by  ditto. 

Barley 
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Barley  tt  —         -— 

Barfey  meat  at  — 

Oats  at       —         — — 
Oar  meal  at         ■     ■  ■         - 
While  pcafc  at  — 

White  pea  flour  or  meal  at 
B^ana  at 


Bean  meal  or  flour  at        — • 


by  (fttto. 

by  the  bu(he}« 

by  difto. 

by. 

by  the  bufliel. 

by 

by  the  bulhel. 
by 


•fficc* 


To  every  of  which  returns  the  perfons  appointed  to  make 
the  fame  (hall  fign  their  names  or  marks.    /  1 1. 

Whfn  an  aflize  (h<ill  be  fct,  the  fame  (bail  be  made  pub-  IfJ^^fj^^ 
lick  in  the  f«irm  or  to  the  tffefl  following: 

■  7>  witj  7      l^be  affize  of  bread  fet  the  —  day 

i  of — —for— —to  take  place  on 

t  the  «—— day  of -————now  next  en- 

fuing,  and  to  be  in  force for  the 

fald of • 

And  in  places  where  penny^  two-penny,  fix- penny, 
twelve  penny,  and  eigb teen-penny  loaves,  ihaU  be  made, 
aafolloweth: 


oz» 


The  penny  loaf  wheaten  is  to  weigh 
Ditto  houfliold  is  to  weigh  ■ 

The  two- penny  loaf  wheaten  is  to 

weigh  —  — 

Ditto  houfbold  is  to  weigh   '     .- 

The  fix-penny  loaf  wheaten  is  to 

weigh         —        —        — 
Ditto  houfhold  is  to  weigh  —  — 

The  twelve- penny  loaf  wheaten  is 

to  weigh  "  — — . 

Ditto  houfliold  is  to  weigh  ' 

The  etghteen-penny  loaf  wheaten 

is  to  weigh  ■ 

Ditto  hou&old  is  to  weigh    — 

And  in  places  where  quartern,  half-peck,  and  peck 
loaves  be  made,  then  as  follows : 

8.      d. 

and  is  to  be 
fold  for 

and  is  to  be 
fold  for 


lb. 


dr. 


The  peck  loaf 

lb. 

oz. 

dr. 

Wheaten  is 

to  weigh 

' 

Ditto     houf- 

hold  is   to 

weigh 

And 


286 


)6tt$iti. 


BrgMi  of  differ- 

tsont  oot  t«  be 
allowed  at  the 
Umt  itmc. 


Horidreds  may 

Irci  rn^  ibe 
ailiae* 


ChvkoTtbe 
iTMrlket  !•  kef  p 


AfBst  ii<it  to  be 
altered  till  the 
ptK€  cf  cori» 
altcrt  3  d.  a 
Wftcl. 


And  the  half  pfck  and  quarter  of  a  peck  loaves  of 
wheatcn  and  houfliold  bread  are  to  weigh  ]n  proportion 
lo  ihe  weight  a  peck  lo»f  of  whearen  or  houfliold  bread 
ought  to  weigh ;  and  to  be  fold  accordingly  in  proportion* 
And  when  any  bread  ihall  be  ordered  to  be  made  with  the 
meal  or  flour  of  rye,  barley^  oats,  peafe  or  beans,  either 
alone,  or  mixed  with  the  meal  or  flaur  of  any  other  grain ; 
the  affi^K  of  fuch  bread  (hall  be  made  publick,  in  fucli  man- 
ner as  the  magidrates  or  juft  ices,  who  (hall  fet  fuch  affize^ 
fliall  from  time  to  time  diredl.    /.  i  a. 

In  places  where  any  fix* penny,  twelve-penny,  and 
eighteen  penny  loaves  (hall  be  allowed  to  be  made  or  fold, 
no  peck,  half  peck^  or  quarter  of  a  peck  loaves  ihall  be 
allowed  at  the  fame' time  to  be  made  or  fold  ;  to  the  intent 
that  one  of  thofe  forts  of  loaves  may  not  be  fold,  defignedly 
or  otherwife,  for  the  other  fort  thereof,  to  the  injury  of 
unwary  people:  en  pain  that  everyone  offending  in  the 
premiiTes  (hall  forfeit  hot  exceeding  40  s.  nor  lefs  than  aof» 
as  the  magiftrate  or  jufiice  before  vvhom  fuch  offender  fliall 
beconvified  (hall  think  fit*    /•  13. 

If  thejufticesof  any  county,  riding,  or  divi(son,  (hall 
in  their  felfions  think  fit  to  afcertain,  that  any  bundled 
or  other  place  within  fueh  dlvifion  ought  to  beefltmat- 
ed  as  of  or  in  any  one  particular  hundred,  riding,  or 
dlvifion,  of  any  fuch  county,  riding,  or  divifion,  in  order 
that  the  aflize  o(  bread  which  (ball  be  fet  for  fuch  particu* 
lar  hundred  or  place  may  extend  ro  or  compiize  fudi 
other  bundled  or  place;  in  fuch  cafe  it  (hall  be  lawful 
for  them  fo  to  do:  but  by  fo  doing  thereof,  no  juftice  of 
any  fuch  county,  riding,  or  divifion  (hall  be  excluded  from 
ading  as  a  juflice  in  any  hundred,  riding,  or  divifi^m  of 
any  fuch  county,  in  which  any  fuch  particular  town?,  dtf- 
tri£ts,  or  places  (hall  liCi  or  the  affile  for  them  ihall  be 
fet*    /  14. 

An  entry  (hall  be  made  from  time  to  time  by  the  clerk 
of  the  market,  or  other  per(bn  appointed  to  make  return 
as  aforefaid,  in  a  book  to  be  provided  and  kept  byrhim, 
of  every  return  by  him  made;  and  alfo  of  the  rate  at 
vvbich  the  price,  aflize,  and  weight  of  bread  Hiall  be 
fet  within  his  jurifdiAion  :  whkb  book  any  inhabltaiit 
may  at  all  feafonable  liii.es  in  Ihe  day  infpe^  without 
fee.    /  1^. 

After  the  affize  (ball  be  fet  no  alteration  (hall  be  made 
therein  in  any  fubfequent  week,  either  to  rif^  ot  fink 
the  fame,  except  when  the  price  of  wheat  or  other-grain 
(hall  be  returned  as  having  rifen  or  fallen  3  d,  afatHhel 

fince 


fince  the  laft  return ;  no  provifion  being  made  by  the 
affize  tables  for  altering  any  affize,  when  the  variation  in 
the  price  (ball  not  have  amounted  to>  and  been  returned  3d. 
a  baOiel.    /.  i6« 

If  any  meal  weigher,  derk  of  the  market^  or  other  per-  Poai&mcnt  aF 
fon  appointed  to  make  returns  as  aforefaid,  Ihall  neglcia,  J'jijf*'*  ^•^  ^^ 
omit,  or  refufe  to  do  any  thing  by  this  z&  required  to  be 
done  by  him,  or  (hall  defienedly  or  knowingly  make  any 
falfe  return  ;  or  if  any  conSable  or  other  peace  officer  ihaU 
refufe  or  negled  to  obey  any  warrant  in  writing  delivered 
to  bim  under  the  hand  and  feal  of  any  roagiftrate  or  juftice, 
or  ip  do  any  other  a£l  requifite  to  be  done  by  him  for  car- 
rying this  afi  into  execution ;  he  (hall  forfeit  not  exceed- 
ing s  '•  Dor  lefs  than  20s.   /,  1 7. 

If  any  buyer  or  feller  of  or  dealer  in  corn,  grain,  meal,  Bujeror  fcifcr 
or  flour,  on  reafooable  requeft  to  bim  made  by  the  meal  «o.<*«*"«  «*»« 
weighers  of  the  citv  of  Lvndon^  or  by  the  clerks  of  the  mar*  ^""  *  *""* 
ket  or  other  perioo  refpediveiy  appointed  to  make  re- 
turns asaforefaid ;  (hall  refufe  to  difclofe  and  make  known 
to  them  the  true  real   prices  which  the  fevtral  forts  of 
grain,  meal,  and. flour  (hall  be  bonafidg  bought  at  or  fold  by 
or  for  him,  at  any  corn  market,  or  other  place  where  corn, 
grain,  meal,  or  flour  is  ufually  openly  or  publickly  fold  ^ 
or  (hall  knowingly  give,  in  any  falfe  or  untrue  price,  or 
which  hath  been  made  by  any  deceitful  means;  he  (haU,  on 
cenvidion  thereof  by  confeffion,  or  oath  of  o;ie  wltnefs,  or 
affirmation  of  a  quaker,  forfeit  not  more  than  loK  nor  lefs 
t^an  40  s.   /  i8. 

If  any  court,  magiftrate,  or  juRices,  who  (hall  have  Masiflntetmay 
ordered  any  return  to  be  made  as  aforcfaid,  ihiill,  with-  f«n^'wifa««. 
in  three  d^ys  after  fuch  return,  fufpeft  that  the  fame 
^as  riot  truly  and  hnafidi  made;  they  may  fummon  be- 
fore ^bpm  any  perfoo  who  (ball  have  bought  or  fold,  or 
agreed  to  buy  or  fell  any  grain,  meal  or  flour  within 
tlwir  refpefiive  jurifdifiions»  or  who  (ball  be  thought  to  ^  -, 

be  likely  to  give  arry  information  concerning  the  premifles;  ^y 

and  may  e^camine  them  upon  oath,  touching  the  rates 
and  prices,  which  the  fever al  forts  of  grain,  meal  and 
flour,  'Oir  any  of  them,  were  really  and  bonafidi  bought  at 
or  fold  fbr,  or  agreed  fo  to  be,  by  him,  at  any  time  within 
feven  days  preceding  fuch  fummons.  And  if  any  perfon 
fo  fumqipned  (halt  negl(£b  or  refufe  to  appear  (proof  of 
fuch  fummons  being  mad.e  upon  oath);  or  if  any  perfon 
fo  fummoned  ihall  appear,  aod  negleiSl  or  refufe  to  an- 
fver  fuch  lawful  ^ucfiions  touching  the  premifles  as  (hall 
be  propqfed  to  bimi  wicbo^  fome  ju-d  or  reafooable  ex* 
^      cufe 
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etifp  to  be  allowed  by  fuch  court,  magtftrate,  orjuRices} 
he  (ha!)  dn  convidion  by  oath  of  one  witnefsi  or  by  coq^ 
f'^flion,  forfeit  not  exceeding    lol.   nor  lefs   than   409. 
And  if  any  perfon  fo  examined,  flial)  wilfully  forfwear  him* 
fcif,  he  (hall  fafier  as  in  cafes  of  perjury.— Provided,  that 
the  party  fummoned  be   not  obliged  to  travel  above  five 
mi^e*  from  the  place  of  his  abode.    /  19. 
Bilc^rofbT'id         Whenever  afly  court,  mag}(trate,  orjuftices  as  afore* 
ir^iHeftfo'her      fa W,  (hall  Order  any  bread  to  be  made  with  the  flour  or 
gr4int^an  wheat  jy^^al  of  any  other  grain  than  wheat,  or  to  be  mixed  with 
fhc-ffiicr"'***^^*=  flour  of  wheat,  or  to  be  made  with  the  flour  or  meal 
of  any  other  forts  of  grain,  either  feparate  or  mixed  to* 
gether;    all  perfons  who  Ihall  make  any  bread  for  fale, 
in  any  place  where  fuch  order  (hat)  be  made,  (hall  make 
b^ead  with  fuch  mixed  meal  or  flour,  in  fuch  manner,  and 
of  fuch  weight  and  goodnefs,  and  (hall  ftll  the  fame  at  fuch 
prices,  as  fuch  court,   magiflrate,  or  jjfiices  refpeftivcry 
fhA\  dired:  on  pain  of  forfeiting  not  more  than  5L  nor 
lefs  than  40  s.    /  20. 
RffPsUtWnt by         And  whereas  it  is  exnedient  in  order  to  d(mini(fa  the 
jft  G.  3.  c.  it,  confumprion  of  wheat,  that  b  ikers  (hould  be  permitted  to 

^' Jcidi"*  "*'*'  ''"^*^^  *"^  ^^'*  '"'^^^  ^^^^^»  ^'^^^^  ^^^y  cannot  now  do  in 
places  where  an  aflizc  is  fet :  And  whereas'  it  is  not  ex- 
pedient to  apply  to  fuch  forts  of  bread  the  reftridions  m 
the  tables  of  the  aflize  and  price  of  bread  now  eftablifhed. 
It  is  ena£ted,  that  any  perfon  in  any  place  whatfo^ver, 
wheiher^any  affize  of  bread  has  been  fet  or  not,  may 
make  and  fell  p^cJt^  haifpeck^  quartern]^  and  ba^ quartirn 
loaves^  snaJe  of  the  whole  produce  of  wheat,  dedufiine 
only  5  lb.  of  bran  per  bufbel  ;  or  made  of  any  fort  of 
whearen  flour  mixed  with  meal,  or  flour  of  barley,  rye, 
pats,  buck  wheat,  Indian  corn,  peafr,  beans,  rice,  or  any 
ether  kind  of  grain,  or  potatoes,  in  fuch  proportions,  and 
at  fuch  prices  as  the  maker  and  feller  thereof  (ball  deem 
reafonable.     36  G.  3.  c,  22.  f.  i. 

And  every  perfon  who  (hall  make  or  fell  fuch  mixed 
bread,  (h<ill  put  upon  every  loaf,  a  mark  in  large  R^mdn 
letter^,  denoting  what  are  the  forts  and  proportions  of  fuch 
mixture  ;.or  a  large  Roman  M,  together  wth  foote  mark 
dlHingi^ifhing  one  fort  of  fuch  bread  from  another;  and 
(hall  alfo  atiix  in  fome  confpicuou.s  part  of  his  (hop^  or 
the  window  thereof,  a  paper  written  in  large  at;d  legible 
charaiE^ers  at  length,  fpecifying  the  forts  and  proportions 
o\  the  mixtures  compofing  fuch  forts  of  bread,  and  alfo 
the  marks  correfpottding  to  each  fort,  and  the  prices  there- 
of.   J.  2. 


^  bread* 
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fiicV  bread  fhall  be  brought  fflall  flimk  fit:  fo  as  fuch 
bread  which  (ball  bt  coaipfained  of  for  wanting  weighty 
in  any  city,  town  corporate,  borough,  lihrrty,  or  fran* 
chtfe  having  jurirdidion  thereof,  or  within  the  weekly 
bills  of  mortality,  (ball  be  brought  before  feme  magiftrate, 
or  juflice  having  jurifdi£iion  in  the  premifles,  and  weigh- 
ed before  him,  within  24  hours  after  the  fame  (hall  have 
been  baked,  fold,  or  expofed  to  fale;  and  fo  as  fuch 
bread  which  (ha)l  be  complained  of  for  wanting  weight, 
in  any  hundred,  riding,  divifion,  liberty,  rape,  wapen<» 
take,  or  place,  (hail  be  brought  before  fome  juftice  with* 
in  fuch  jurifdi&ion  and  weighed  before  him  within 
three  days  after  the  fame  (ball  have  been  baked,  fold, 
or  expofed  to  faie;  unlefs  it  be  made  out  to  the  fatisfac- 
tien  of  fuch  magiftrate  or  juftice,  on  the  behalf  of  the 
party  complained  of,  that  fuch  deficiency  in  weight 
wholly  arofe  from  fome  unavoidable  accident  in  baking, 
or  otherwife,  or  was  occafioned  by  fome  contrivance  or 
confederacy.    /•  24. 

Every  perfon  who  (hall  make  for  fale,  or  fell,  or  Mirl^ 
expofe,  or  fend  out  to  or  for  fale,  any  fort  of  bread  what- 
(bever,  (hall  caufe  to  be  fairly  marked  on  every  loaf 
made,  fold,  carried  out,  or  expofed  to  fale  as  wbeaten 
bread,  a  large  roman  W ;  and  upon  every  loaf  made, 
fold,  carried  out,  or  eipofed  to  fale  as  houfhold  or  browii 
bread,  a  Urge  roman  H;  on  pain  of  forfeiting  for  every 
loaf  not  fo  marked,  not  more  than  20  s;  n6r  lefs  than  5  s. 
(except  as  to  fuch  loaves  which  (ball  be  rafped  after  the 
befpeaking  or  purchafing  thereof!  by  the  particular  defire 
of  any  perfon  who  fhM  order  the  bdUe  to  be  rafped  for 
bis  own  ufe).    /.^J. 

No  baker  or  other  perfon  (hall  aflc  ^t  take,  for  any  pen,ify  for  rdi- 
bread  which  he  (hall  fell  or'expofe  to  Aile,  any  greater  price  ing  (or « greater 
than 'fuch  bread  (hall  be  afcertaiiled  to  be  fold  at  by  the  price  th«n  it  fet 
affixe  as  aforcfaid  j  and  no  baker,  or  other  perfon  who  (hall  ^'  '***  *  '** 
make  any  bread  for  fale,  (hall  refufe  or  decline  to  fell 
any  loaf  or  loaves  of  any  of  the  forts' of' bread  which  in 
purfaaiice'of  this  a£l  (hall  be  allowed  or  ordered  to  be 
made,   to  any  perfon  wh6  (hall   tender 'ready  money  in 
payment  for  the'  fame,  at  the  price  fct  for  the  fame  by  the 
aflize,' when  fuch  perfoh  ihall  have  any  loaf  in  his  pof- 
feffion  ro  be  fbld,  more  than  (hafl  be  requifite  for  the  im^^ 
mediate  necelTary  ufe  x>f  his  family  or  his  cuftomers,  and 
which' it  (hall  be  incumbent  on  fuch  baker  or  other  per* 
fon  complained  of  to  prove  before  the  magiftrate  or  juf- 
tice to  whom  fuch  complaint  fh&U  be  ffiade,  if  thereunto 
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rc()uired  by  the  pvty  complaining;  on  pitin  of  forfeiting 
for  every  fuch  offence,  not  mote  tbao  40  s.  nor  Icfs  |tu9 
Ids.    /I  26. 

(And  by  the  2  C*  3  EJ.  6.  c  15.     If  any  baker  ftall 

confpire  not  to  fell  bread  but  at  frertain  prices;  every  fuch 

perfon  (hall  forfeit  10 1,  for  the  fifft  oflFence ;  and  if  not 

paid  in  fix  days  he  (hall  be  imprifoned  twenty  days  ^°d 

have  only  bread  and  water  fox  his  fuftenance  ;  for  the  fe- 

cond  offence  20  K  or  the  pillory;  and  for  the  third  of« 

fence  40I.  or  the  pillory,  and  lofs  of  an  ear,  and  to.be* 

come  infamous.     And  the  feiSons  or  ket  may  hear  and 

determine  the  fame). 

Bread  inferior  to      No  perfon  (hall  fell  or  ofler  to  f^le  any  bre^d  of  an 

^^^^^bTfoiVfor  a  ^'^^^"^^  quality  to  wheatcn  bread,  at  a  higher  price  than 

°^'      °  houlhold  bread  (haH  be  fet  at  bv  the  affize ;  on  pain  of 

forfeiting  (berng  convified  therept  by  confeiCon,,  or  oath 

of  one  witn^fs,  before  one  magifixate;  or  Ju^ice}  the  (urn 

of  2o's,    /.  27. 

It  (hall  be  lawful  for  any  magiftrate  or  juftice^  or 
for  any  pea^e  officer  authorized  by  warrant  of  fuch  ma* 
gtftrate  or  juftice,  at  feafonable  times  in  the  day-tkne»  to 
enter  into  any  houfe,  (hop,  (iail,  bakehoufe,  warehoufei  or 
outhoufe,  of  or  belonging  to  any  baker  or  feller  of  bread, 
to  fearch  for,  view,  weigh,  and  try  all  or  any  the  bread, 
which  (hall  be  there;  found :  And  if  any  bread,  on  any  fucb 
fearch,  (hall  be  found  to  be  wanting  either  in  the  £oodn:fs 
of  the  fiuiF  whereof  it  (hall  be  made,  or  tOibe  dencieot  in 
the  due  baking  or  working  thereof,  or  {U*\l  be  wanting  is 
the  due  weight,  or  not  truly  m^irked,  or  ihall  be  of  any 
other  fort  ot  bread, than  (hall  be  allowed  to  be  made  by 
virtue  of  this  a£t;  any  fuch  magiflrate,  juftice,  or  peace 
officer  may  (cizt  the  fame ',  and  fuch  magiftraie  or  jufiice 
may  difpofe  thereof,  as  he  in  his  difcretioA  (hall  think  iit, 
for  the  better  carrying  of  this  ad  into  execuiion.  /•  a8« 
3a  G.  2.  r.  18,/  2. 

If  information  (hall  be  given  on  oath,  to  any  ma* 
giflrare  or  jufiice^  that  there  is  reafonabl^  caufc  to  (»(• 
ped,  that  any  miller  who  grinds  any  grain  for  ^oU  of 
reward,  or  any  perfon  who  doth  drefs,  bolt,  or  tn;any«ife 
maniifafiure  apy  meal  or  flour  for  fale,  or  aiiy.  maker  ^ 
bread  for  fale,  doth  mix  up  with  or  put  in^oany  meal  or 
flour  ground  or  manufafiured  for  fale,  any  mixture,  io* 
gTcdienr,  or  thing  whatfoever,  not  the  genuine  produce 
of  the  grain  fuch  meal  or  flour  (hall  import  and  ought  to 
be,  or  whereby  the  purity  of  any  meal  or  flour  in  the 
pofieffion  of  any  fuch  miller,  mealman,  or  bak«  (hall  ^ 
.  ifl 
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in  anywife  adulterated ;  it  (hall  be  lawful  for  ant  Tuch 
inagiftrate  or  jaftice,  and  alfo  for  any  peace  officer  autho- 
rized by  the  warrant  of  fuch  magiftrate  or  juflice,  at  all 
feafooable  times  in  tbe  day*time,  to  enter  in  any  houre. 
aiill,  fliop,  bakehoufe,  ftall,  bolting-houfe,  paftry,  ware* 
hoafe^  or  onthoufe,  of  or  belonging  to  any  fuch  miller, 
tneaiman,  or  baker,  and  to  fearch  and  examine  whether 
any  mixtare,  ingredient,  or  thing,  not  the  genuine  pro- 
duce of  the  grain  fuch  meal  or  fiour  (hall  import  or  ought 
to  be,  fliall  have  been  mixed  op  viih  or  put  into  any 
meal  or  flour  in  the  pofleffion  of  any  fuch  mtilcr,  meal- 
man  or  baker,  either  in  the  grinding  of  any  grain  at  the 
mill,  or  in  the  dreffing,  bolting,  or  manufaduring  thereof, 
or  whereby  the  purity  of  any  meal  or  flour  (hall  be  in  any 
wife  adulterated  :  And  if  on  fuch  fearch  it  (ball  appear, 
that  any  offence  hath  been  committed  in  any  place  al- 
lowed to  be  fearched  as  aforefaid ;  it  (hall  be  lawful  for 
any  magiftrate,  juflice,  or  officer,  authorised  as  afore- 
faid, to  feize  any  meal  or  flour  which  fliall  be^deemed  on 
fuch  fearch  to  have  been  adulterated,  and  all  mixtures 
and  ingrediejits  which  fliall  be  found  and  deemed  to  have 
been  ufed  or  intended  to  be  ufed  for  fdch  adulteration ; 
and  fuch  thereof  as  fliall  be  fetzed  by  fuch  peace  officer 
(hall,  with  all  convenient  fpeed,  be  carried  to  fome  ma- 
gtilrate  or  jufticc :  And  if  an^  magiAirate  or  jufttce,  who 
ihall  make  any  feisure  in  purfuance  of  this  a£t,  or  to 
whom  any  thing  feized  (hall  be  brought,  fliall  adjudge 
that  any  mixture  or  ingredients,  not  the  genuine  pro« 
duce  of  the  grain  any  fuch  meal  or  flour  which  fliait 
have  been  fo  feized  (ball  import  and  ought  to  be,  fliall 
have  been  put  into  any  foch  m<al  or  flour,  or  that  thb 
purity  of  any  fuch  meal  or  flour  fo  feized  was  adulterated 
by  any  mixture  or  ingredient  put  therein ;  in  fuch  cafe, 
every  fuch  magiftrate  or  juftice  is  hereby  required  to  dif- 
pofe  of  the  fame,  a§  he  in  bis  difcretion  (hall  think  proper* 
21  6.  2.  r.  29.  /.  29. 

Every  miller,  mealman,  baker,  or  feller  of  bread  as  Penalty  of  hav. 
aforefaid,  in  whofe  houfe,  mill,   fho^^   bakehoufe,  flail, '"R'"  p^*'**"** 
bolting- houfe,  paflry,- warehoufe,  outhoufe,  or  pofleffion,  J|J'^**"^  *"^'** 
any  mixture  or  ingredient  fliall  be  found,  which  (half  be 
adjudged  by  any  magiftrate  or  juftice  to  have  been  lodged 
there  with  an   intent  to  have  adulterated  the   purity  of 
tneai,  flour,  or  bread,  (ball  on  conviction  by  confcffion,, 
or  oaih  of  one  wttnefs  before  any  fuch  magiflrate  or  juf- 
tice, forfeit  not  exceeding  10 1.  nor  lefs  than  40  s#  un<> 
kfs  the  parly  charged  with  fuch  offence  (hall  make  it  ap- 
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peir  to  th«  ratiafadion  of  fuch  migiftrate  or  jufticc,  that 
fuch  mixture  or  ingredient  was  not  brought  or  lodged 
where  the  fame  was  fetzed,  with  defi^n  to  have  been  put 
into  any  meal  or  flour,  or  to  have  adulterated  the  purity 
thereof;  but  that  the  fame  was  there  for  fome  other  law* 
ful  purpofe.  And  it  (hall  be  lawful  for  fuch  magiftrate  or 
jiiftice,  out  of  the  forfeiture  when  recovered,  lo  caufe  the 
offender's  name,  place  of  abode,  and  offence  to  be  pub«^ 
liihed  In  fome  news^paper  printed  or  published  in  or  near 
the  county,  city,  or  place,  where  fuch  offence  (ball  have 
been  committed.  /.  30. 
TtM%Uypi  If  any  perfon  iball  obffru£l  or  hinder  fuch  fearch,  or 

•b/irttaiAg         ^),^  fetzure  of  any  bread  or  ingredients  as  aforefaid ;  he 
fliall  forfeit  not  exceeding  5  1.  nor  lefs  than  2p  s.    /•  31. 
Fcrfoo  interefted      No  perfonwho  ihall  follow  or  be  concerned   in   the 
^ottoaaM       bttfinefs  of  a  miller,  mealman,  or  baker,  (baU  a&  as  a 
Biagifirate  or  justice  m  the  execution  of  this  aa  ;  on  pai^ 
of  50  !•  to  him  who  will  inform  and  fue  for  the  fame  it$ 
any  court  of  record  at  Wifiminjttr*    f.  32. 
joorncyniB  If  any  perfon  who  fhalj  follow  the  trade  of  a  baker, 

offcodijig.  ^^11  a,ake  complaint  to  any  magiftrate  or  juftice,  and 

make  appear  to  him  by  the  oath  of  any  credible  witneft, 
that  any  offence  which  he  hath  been  charged  with,  and 
for  which  he  ihall  have  paid  any  penalty  by  this  ad,  (hall 
bave  been  occafioned  by  the  wilful  Siegled  or  default  of 
any  journeyman  or  other  fervant  employed  by  him  ;  fuck 
milglftrate  or  juffice  (hall  ifiue  his  warrant  to  |>ring  fuch 
journeyman  or  fervant  before  himfelf  or  any  magiftrate  or 
juftice  of  the  place  where  the  offiender  can  be  found  ;  ah<i 
on  his  being  apprehended  and  brought  before  fuch  iha^^ 
giftrate  or  juftice,  the  faid  magiftrate  or  juftice  (hall  ex« 
amine  into  the  matter  of  fuch  complaint,  and  on  proojF 
thereof  upon  oath  (hall  under  his  hand  adjudge  and  order 
what  reafonable  fum  (ball  be  paid  by  fuch  journeyman  or 
fervant  to  his  mafter,  by  way  of  reconnpence  for  the 
money  he  (hall  have  paid  by  reafon  of  the  wilful  neglcA 
or  default'  of  fuch  journeyman  or  fervant.  And  if  he 
(hall  neglect  or  refufe,  on  conviSion,  to  pay  immediately  $ 
fuch  magiftrate  or  juftice  (hall  commit  him  to  the  hou(e 
of  corredlion,  or  fome  other  priron,  of  the  place  where 
he  (hall  be  apprehended  or  conviAed,  to  be  kept  to  hard 
labour  not  exceeding  one  calendar  month,  unlefs  payment 
thereof  (hall  be  made  after  fuch  commitment,  and  before 
the  expiration  of  the  faid  term  of  one  calendar  month. 
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It  (ball  be.  lawful  for  the  mayor  of  Linim^  of  any  Manner  of  con- 
alderman  thereof,  wiibin  ihe  faid  city  or  Jibertic§;  and/'*^"'*®^"**"*' 
for  one  jufiice  wi(bin  the  feveraJ  counties,  ridings,  divU 
iions,  cities,  towns  corporate,  boroughs,  liberties,  or  ju« 
rifdidtons  }  to  he^r  (A)  «nd  determine,  in  a  fummary  way^ 
all  ofiences  againd  this  ad  \  and  for  that  purpof^:  to  fum^^ 
Qion  (6)  before  bicn  the  party  accufedj  and  if  he  (ball  not 
appear,  or  oflFcr  fome  reafonable  excufe  for  his  default^ 
then  on  oath  made  of  the  ofience  by  one  witnefs,  fuch 
isagiflrate  or  jufiice  (hall  iiTuc  his  warrant  for  apprehend* 
ing  the  o(render :  And  on  appear<Hice  of  the  party  ac* 
cufedf.or  if  he  (ball  not  appear,  on  notice  being  gii^en 
tp  or  left  for  bim  at  his  ufual  place  of  abode  \  or  if  he 
cannot  be  apprehended  on  a  warrant  granted  againft  bim 
as  aforefaid;  fuch  magiflrate  or  jufiice  (hall  proceed  to 
inquire  of  the  ofF(^nce,  and  to  examine  any  witnefs  or 
witneiTes  who  (ball  be  offered  on  either  fide  upon  oath  \  and 
fhall  convid  (C)  or  acquit  the  party  accufed  :  And  if  the 
penalty,  on  fuch  convictjan,  (hall  not  be  paid  within  24 
hours  after  fqch  convidion  ;  fuch  magiflrate  or  juftice 
fball  \S\it  his  warrant  diredied  to  any  peace  officer  to  make 
diflrefs;  (D)  and  if  any  offender  (hall  convey  awayjiia 
goods  out  of  the  jurifdidion  of  fuch  magiflrate  or  juftice^ 
or  fo  much  thereof  that  the  penalty  cannot  be  levied,  then 
Ibme  magifirate  or  jufiice  within  whofe  jurifdidion  the 
offender  mall  have  removed  his  goods  (hail  back  the  fatd 
warrant,  and  thereupon  the  penalty  (hdll  be  levied  by  di 
ftrefs;  and  if  within  five  days  the  forfeiture  (hall  not  be 
paid,  the  diftref$  (ball  be  appraired  and  fold,  rendering  the 
overplus  after  deducing  the  forfeiture  and  the  cofis  and 
charges  of  the  profecution,  diflrefs  and  fale  \  which 
charges  (ball  be  afcertained  by  the  ma^iftrate  or  juftice 
before  whom  the  offender  was  convi£lcd,  or  who  backed 
the  warrant,  if  either  of  them  (hall  continue  alive,  and  if 
not,  then  by  fome  other  magiflrate  or  jufiice  where  the 
offender  was  conviftedj  and  for  want  of  fuch  diftrcfs, 
every  fucb  magiflrate  or  juQice  within  whofe  jurifdidlida 
fuch.  offender  (hail  refide  or  be,  (ball  on  application  of  the 
profecutor,  and  proof  made  of  the  convidion  and  non* 
pjiyment  of  the  penalty  and  charges,  commit  (E)  fuch  of- 
fender to  the  common  gaol  or  h9ufe  of  corredion  of  the 
divifion  or  place  where  the  offender  (hall  be  found, 
there  to  remain  for  one  calendar  month  from  the  time  of 
fuch  conimitment^  unlefs  payment  (halt  be  fooner  made.: 

/  34* 
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And  if  it  (hall  be  made  out  on  oath,  to  the  CitisfiiAion 
of  any  magiflrate  or  julHce,  that  any  one  is  likely  to  give 
material  evidence  on  behalf  of  the  profecuror  or  of  tb« 
perfon  accufed,  and  will  not  voluntaily  appear  to  be  ex- 
amined ;  fuch  magi  ft  rate  or  jufUce  (hall  tflue  bis  fummoos 
to  convene  fucb  witnefs  before  him,  at  fuch  reafonabte 
time  as  in  fuch  fammons  (hall  be  fixed  :  And  if  any  per- 
fons  fo  fummoned  (ball  neglcd  or  refufe  to  appear,  and  no 
juft  excufe  fliall  be  offered  for  fuch  neglefi  or  refufal,  then 
(after  proof  upon  oath  of  fuch  fummons)  fuch  magiflrate 
or  juRice  (hall  iffue  his  warrant  to  bring  fuch  witnefs  be« 
fore  him ;  and  if  on  his  appearance,  or  on  being  brought 
before  fuch  magiftrate  or  juftice,  he  (hall  refufe  to  be  ex4« 
mined  on  oath,  without  offering  any  juft  excufe  for  fuch 
refufdl,  fuch  magiftrate  or  juftice  may  commit  him  to  the 
public  prifon  of  the  county,  city^  or- other  divifion«  in 
which  the  perfon  fo  refufmg  ro  be  examined  (halite,  thero 
to  remain  not  exceeding  14.  c^ays,  nor  lefs  than  three,  aa 
foch  magiftrate  or  ji>ftice  (hall  diret^.    /  35. 

And  the  convi<5iion  (hall  be  in  the  form  or  to  the  ctk€k 
following : 


Tq  wit*   -pE  it  remankni^tbai  $n,  ibis 


—  A| 

III  thi  -     ■■  year  %fth$  ragn 
A.  O.  is  i9W)i£led  hifwi  mf  em  $/  bis  myeft/t 
jfiftiiiS  9ftbi  ptati  f9r  tbtfRid  aunty  tf  »  *•         /#r  ■ 

and  I  do  adjudge  bim  to  pay  and  forfeit  for  tbe  Jame  tbe  Jum 

of 

Givm  under  my  band  ani  ftal  tbo  day  and  year  afonfaid^ 
f.  36. 

By  a  general  claufe  in  this  fame  a£l,  /  34.     All  penal* 
ties  and  forfeitures,  when  recovered,  (ball  be  paid  to  the 
.  informer. 

But  by  the  32  G.  2.  c.  18.  Such  of  the  penalties  by 
the  aforefaid  a£l,  as  thereby  are  not  particularly  difpofed 
of,  (hall  be  one  moiety  thereof,  where  any  offender  (hall 
be  convided  by  confeffion,  or  oath  of  one  witnefs,  to  him 
who  (hall  inform  and  profccute;  and  the  other  moiety 
thereof,  and  atfo  all  pen^lcies  and  forfeitures  incurred  on 
the  weighing,  trying,  or  feizure  of  any  bread  by  any  ma* 
giftrate  or  juftice,  &al}  be  applied  for  the  better  carrying 
the  faid  ad  into  execution,  as  fuch  magiftrate  or  juftice 
(ball  think  fit,    /.  2. 

No  certiorari  (hall  be  granted,  to  remove  any  con« 
vidiori,  or  other  proceeding  bad  thereupon.  31  G.  a. 
f.  29.  /.  37. 
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If  tny  pcrfon  convificd  (hall  think  himrdf  aggrieved^  Appcalf 
be  may  appeal  to  the  next  feiEons,  and  the  execution 
Aall  in  fuch  cafe  be  fufpendcd  ;  fuch  perfoo  convided 
entring  into  recognizance,  at  the  time  of  the  conviftion^ 
with  two  fufiicient  fureties,  in  double  the  fum  which 
be  (ball  have  been  adjudged  to  forfeit,  upon  condition  to 
profectite  fuch  appeal  with  efFed,  and  to  be  forthcoming 
to  abide  the  judgment  and  determination  of  the  juflicea 
at  the  fald  feffions,  who  (hall  finally  determine  the  mat* 
cer  of  the  faid  appeal,  and  award  fuch  cods  a9  to  them 
fliall  appear  juft  and  reafonahle,  to  be  paid  by  either  par- 
ty: and  if  the  convi£lion  fhail  be  affirmed,  the  appellant 
ihall  immediately  pay  down  the  fum  adjudged,  together 
t^itb  fuch  cofts  as  the  juftices  in  their  faid  feflions  (liall 
award  ;  and  in  default  of  payment  thereof,  any  two  fuch 
jufttces,  or  any  oiJS  magiflratc  or  juftice  having  jurifdic- 
tion  in  the  place  to  which  fuch  appellant  (hall  efcape 
or  where  he  (hall  refide,  (hall  commit  him  to  the  common 

Saol  of  the  county,  city,  divifion,  or  place,  where  hr. 
lali  be  apprehended,  until  he  (hall  make  payment  of 
fuch  penalty  and  of  the  cofls  and  charges  which  fhall  be 
adjudged  on  ihe  conviflion,  to  the  informer :  But  if  the 
appellant  (hall  be  difcharged,  reafonabls  cofls  (ball  be 
awarded  to  him  agarnft  the  informer,  who  would  in  cafe 
of  fuch  conviftion  have  been  intitlcd  to  a  (hare  of  the  pe- 
nalty ;  and  which  cods  (ball  and  may  be  recovered  by  the 
appellant  agairfl:  fuch  informer,  in  like  manner  as  coils 
given  at  the  feflions  arc  recover  able.    /»  38. 

Provided,  that  if  the  conviiSliori  (hall  be  within  fix  days 
before  the  feflions,  the  party,  on  entring  into   fuch  re» 
cognizance   as  aforefaid,    (hall    be    at   liberty  to    appeal^ 
cither  to  the  then  next,  or  to  the  n^xt  following  feiSons« 

Every  a£)ion  which  (halt  be  brought  againft  any  ma-  laaemaity  «f 
giftrate,    juftice  or    peace  officer,    for   any    thing  done  P^^^^'P'**^ 
'under  this  a8,  (hall   be  commenced  within  fix  months,  tWog doocii 
and  laid  in  the  proper  county  ;  and  the  zQ  of  the  24  6.  2*  thit  aa. 
^.  44.  (ball  extend  to  fuch  ma^iftrate  or  juftice  a£ling  un- 
der this  afi.     And  no  z6\\on  (hall  be  commenced  againft 
fuch  peace  officer,  till  feven  days  after  notice  in  writing 
(ball  have  been  given  to  or  left  for  him  at  his  ufual  place 
of  abode  by  the  profecutor*s  attorney ;  which  notice  (ball 
contain   the  name  and  place  of  abode  of  the  perfon  in- 
tending to  bring  fuch  adlion,  and  alfo  of  his   attorney^ 
and  likewife  the  caufe  of  ;i(Slion:  and  fuch  peace  officer 
may  within  the  faid  feven  days  tender  fatisfa<Stion  ;  and  if 
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tbe  Tame  u  not  accepted,  the  defandint  may  plc«d  fuck 

tender  in  bar  of  the  aiSipn,  together  with. the  general 
ilTue  or  any  other  plea  wkh  leave  of  tbe  court ;  and  if 
the  jury  (hall  find  the  amends  tendred  to  have  been  fuffi<», 
dent,  or  if  the  plaintiff  (ball  be  nonfmt,  or  dtfcontinue^ 
or  judgment  be  given  for  the  defendant  uprtn  dennurrer, 
or  if  the  a£lion  be  brought  after  the  time  limited,  or.,  not 
within  the  proper  county,  the  jury  (hall  find  for  xhc  de« 
fendant,  and  he  (hall  be  intitled  to  his  co({ft ;  but  if  the 
jury  (hail  find,  that  no  fuch  tender  waa  made>  or  not  fiif* 
ficient,  or  (hall  find  ag^inft  the  defendant  on  any  plea 
pleaded,  they  (hall  give  a  verdi£^.  for  the  plaintiff*,  and. 
foch  damages  as  they  (hall  think  proper,  and  the  plaintiff 
ihall  thereupon  recover  his  coib  agalnft  fMcb  defeadantt 
/.  40. 

And  other  perfons  fped  for  any  thiiig  done  on  this  ad, 
may  plead  the  general  iflfue  i  and  if  they  recover  (hall  have 
treble  coflr. .  /^4t. 

Provided  always,  that  no  perfon  (hall  be  conviAed 
for  any  of  the  aforefaid  oflFence8«  uolefs  the  profecution  be 
commenced  within  three  days  after  the  offence  cotnmitted. 

Provided  al(b,  that  nothing  herein  (hall  extend  to  pre- 
f sgbi  of  otberi,  jujicc  any  right  or  cuftom  of  the  city  of  L9ndm%  or  of 
the  lord  of  any  leet;  or  clerk  of  the  market;  or  the  deai^ 
of  Wijimnftir^  or  high  (leward  of  JVifiminftfr  or  bis  de- 
puty i  or  of  tbe  uoiverfities.    /  43,  44,  45, 

Note,,  the  reafon  why  the  indemnifying  ftatute  of  the 
24  G.  2.  c.  44.  is  here  particujarly  mentioned,  feems  10 
be  upon  the  account  of  fuch  magiftrates  or  chief  officers 
who  are  empowered  to  z£t  in  fetting  the  aiSzet  and  other- 
wife  carrying  this  zSt  into  execution,  that  are  not  juflices 
of  the  peace  i  as  for  inftance,  the  court  of  mayor  and  al* 
dermeni  in  inoft  of  the  boroughs  i|nd  to^vfis  corporate, 
confiileth  of  perfons  fome  of  whom  are  not  juflices ;  and 
in  others,  efpecially  the  more  ancient,  not  one  of  them  is 
a  juftice  of  the  peace  (the  corporation  having  been  efta- 
bli(hed  befr  re  there  were  any  juflices  of  the  peace  in  the 
kingdom) :  but  yet  they  are  enabled  fpecia^^y  to  proceed 
in  t})is  and  in  many  other  inflances  by  act  of  parliameot. 
Which  obfervatioo  is  applicable  alfo  to  tbe  pow^r  heicin 
given  to  them,  to  iiTue  precepts,  to  examine  upon  oath, 
and  the  like;  which  power  is  implied  in  the  general  of- 
(ice  of  a  juflice  of  the  peace,  but  js.  not  applicable  to 
thofe  others,  without  fpecial  words  granting  the  fame. 
So  alfo  it  was  nece(rary  for  tlie  ^Si  to  be  paf tifctilari*  mf^ 
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tcgard  to  the  indemnification  of  conAabtes  and  others  aQ* 
jpg  nndti  fuch  warrtntt:  as  alfo  of  the  meal  weighen," 
cktks  of  the  market^  and  others  appointed  to  make  re-« 
turns  of  the  price  of  grain,  flour,  and  the  like,  who  are 
not  under  the  general  protedton  of  (he  law  for  chetr  pro-* 
ceedings  in  theie  matters,  and  therefore  require  an  exprefs 
declaration  in  the  ^£1  itfelf  of  their  authority  and  privilege. 
in  this  refped. 

All  that  bath  been  faid  above,  as  to  the  price  and  weight  J^raeee^i^ 
of  bread,  and  the  like,  proceeds  upon  the  fuppoiition  of^^*^^^^*^^ 
an  affize  being  fct.     By  the  3  G.  3.  c.  it.  regulations  J^IJ^"^*^ 
are  made  alttao'  no  affize  is  fet,  and  further  provifions  are 
enaded  as  followeth : 

No  (oaf  or  loaves  of  bread,  ca11e<}  or  deemed  affize  loaf 
or  loaves  in  the  table  of  the  affize  and  price  of  bread  in- 
Ihead  of  the  31  G*  2.  and  the  height  of  which  varies 
according  to  the  variation  in  the  price  of  grain,  {hall  be 
ooade  for  or  expofed  to  fale,  in  any  place  where  loaves 
called  prized  loaves  in  the  faid  taUca  fliall  be  allowed  to 
be  fold  at  the  fame  time ;  that  is  to  fay,  no  affize  loaves 
of  the  price  of  three  pence  and  prized  loaves  called  half 
quartern  loaves,  nor  affize  loaves  of  the  price  of  fix  pence 
and  prized  loaves  called  quartern  loaves,  nor  affize  loavea 
of  the  price  of  twelve  pence  and  prized  loaves  called  half 
peck  loaves,  nor  affize  loaves  of  the  price  of  eighteen 
pence  and  prized  loaves  called  peck  loaves,  (ball  at  the 
£ime  time  in  any  place  be  made  for  or  expofed  to  fale,  to 
the  end  that  unwary  perfons  may  not  be  impofed  on  by 
buying  affize  loaves  for  prized  loaves,  or  prized  loaves  for 
afize  loaves ;  00  pain  that  every  perfon  oiFeoding  (hall 
forfeit  not  exceeding  40  s,  nor  lefs  than  10  s. '  /.  i. 

And  the  ju^ices  in  their  general,  quarter,  or  pett^ 
fefEons,  inay  from  time  to  time  appoint,  which  of  the 
forta  of  affijze  or  prized  loaves,  and  what  other  forts  of 
bread,  and  what  forts  of  grain,  (hall  be  allowed  to  be  made 
and  fold  within  their  jurifdi3ion  or  any  part  thereof:  their 
order  to  be  entred  in  a  book,  which  may  be  infpeAed  by 
the  makers  of  bread  for  fale  at  all  feafonabic  times  of  the 
^ay  without  fee ;  and  they  Qxa^\l  caufe  a  copy  thereof  to  be 
put  up  in  fome  market  or  other  public  town  of  the  place^ 
or  clfe  be  inCerted  in  ibme  public  newfpaper  circulated 

there. i — Provided,  that  the  juftices,  (hall  not  at  any 

time  allow  the  making  for  fale  or  felling  any  forts  of  affize 
bread  made  of  the  |lour  of  wheat,  other  than  wheaten  and 
houihold  bread,  and  loaves  of  white  bread  of  the  price  of 
two  pence  or  under.  /#  2f  3«  ' 
'••'-—  And 


And  e^trf  inaktr  of  bread  for  fate  fliatl  bbferv^  At 
fame  proportion  at  to  weight,  as  where  the  iffise  it  fet ; 
that  is  Co  fay,  every  white  loaf  of  the  price  of  %  d.  or  un-* 
der,  fliall  weigh  three  parts  in  fottr  of  the  weight  of  the 
wbeaten  loaf  of  the  like  prite$  and  every  wheaten  afflte 
loaf,  of  whatever  price  the  fame  fliall  be,  Oiatl  weigh 
three  parts  in  four  of  the  #efght  of  every  houfliold  iffite 
loaf  of  the  like  price;  and  every  houlhold  affixe  loaf 
ibalf  weigh  one  third  part  more  than  a  wheaten  affize  loaf 
of  the  like  price;  on  pain  of  forfeiting  ndl  exceeding 

And  every  peck,  half  peck,  quarter  of  a  peek,  aod 
half  quarter  of  a  peck  loaf,  made  for  Aile  of  the  dout  of 
wheat,  and  called  lybiaUn  Bnad^  fhall  be  foM  in  propor- 
tion to  each  other,  as  to  price ;  Und  the  like  as  to  loavea 
of  Hit^boU  Bnad^  which  ft  all  be  foM  proportioRably  Co 
inch  other,  and  for  one  foorth  leTs  thlin  fVhkttm  BrnuttiS 
the  fame  denomination :  on  pain  of  forfeiting  for  every 
loaf,  Mt  exceeding  40  s.  nor  lefs  than  10  s.   /  5. 

And  the  vreight  of  every  fort  of  bread  made  for  fale 
ftail  be  in  averdopois  Weight  as  follows :  Every  peck  loaf, 
fcveoteen  poonda  fix  ounces ;  half  p^k  loaf,  eight  [NKiadi 
ekven  ounces ;  quarter  of  a  peck  loaf,  four  pounds  fi^ 
ounces  and  a  half;  half  quarter  of  a  peck  loaf,  two  poufida 
two  ounces  and  three  quarters;  on  pain  of  forfeiting  for 
every  ounce  wanting  not  exceeding  5  s.  rtor  lefs  than  rs. 
and  for  leis  than  an  ounce  tfiot  exceeding  2s«  6d«  nor  \th 
than  6  d.  I  fo  as  the  fame  in  any  city,  town  cofporate,  or 
within  the  bills  of  mortality,  be  brought  before  a  juftica 
and  weighed  before  him  within  I4.  hours  after  the  fame 
fhall  have  been  baked  or  fobnd  in  any  perfon*s  euftody 
for  fale,  and  elfciphere  within  three  days  s-^unlefs  it  be 
made  out  to  the  fotisfa£tion  of  fuch  juilice,  that  the  de* 
ficiency  in  weight  wholly  arofe  from  fome  unSvoMable 
accident,  or  was  occaftoned  by  fome  contrivance  or  Con« 
federacy.   /.  6. 

And  no  perfon  (hall  fell  or  oiFer  to  fale  any  bread  of  an 
inferior  quality  to  whes|t  bread,  at'  an  higher  price  than 
houlhold  bread ;  on  pain  of  forfeiting  not  exceeding  20  u 

Every  wheaten  loaf  (hall  be  marked  with  a  larie  Roman 
W  \  houfliold  with  a  large  Roman  H ;  and  if  any  perfoa 
(ball  fell  or  ofFer  to  Ale  any  fuch  loaf  unmarked  (except 
•as  to  fuch  loaves  which  (hall  be  rafped  by  the  defire  of  Ae 
pcirchafer  for  his  owh  ufe) ;  be  ihail  forfeit  for  every  ftfcb 
loaf)  not  exceeding  40  r.  nor  lefir  than  10  s*  |  tmltfr  it  ihiil 
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fpptar  to  the  fattsfaflion  of  the  juftice  to  whom  complaiAt 
uall  be  made,  that  the  not  marking  afore  from  Tome  un*" 
avoidable  accident,  or  wa«  ocqailontd  by  fpqde  coacrivaacc 
or  confederacy.    /  8. 

And  bread  m^de  qf  any  other  grain  th^n  wheat  (hall  he 
marked  with  Cpme  let&er  or  letters  not  more  than  two,  aa 
the  jufiices  in  their  genera),  quarter^  or  fpecial  feffions 
ftall  order,  which  order  fhall  be  cntred  in  a  book,  unto 
which  the  bakers  may  refoit  in  the  day  time  without  fee; 
and  the  jufiices  ihall  caufe  a  copy  thereof  to  be  put  up  io 
fome  market  or  other  publick  town  or  place  within  the 
divifioo,  or  otberwifc  to  be  inferted  in  (ome  publick  newf- 
paper  ufually  circulated  there;  And  if  the  juflicea  (hall 
ocgJed  to  make  fuch  arder«  then  the  baker  (hall  mark 
every  fuch  loaf  with  any  two  diftin£t  capital  letters  as  he 
(hall  think  (it.  And  every  perfon  who  (hall  make  or 
have  \a  hii  cuftody  for  fale  any  fuch  loaf  made  of  other 
grain  than  wheats  which  (hall  not  be  fo  marked,  fo  9$ 
the  fame  may  on  view  thereof  be  afcertained  uoder  what 
denomination  it  was  made  (except  fuch  loaves  as  (hall  be 
rafped  by  the  defire  of  the  purcbafer  for  his  own  ufe)  s 
(ball  forfeit  not  exceeding  40  s.  nor  lef&  than  5  a*  (oc 
every  loaf  not  fo  marked.    /»  9. 

Ajod  it  (ball  be  lawful  for  any  juftice,  or  peace  officer 
authoriaed  by  warrant  of  fuch  juftiof ,  to  enter  into  a9f 
bottfe,   (hop,  ftall,  bakehoufe»  warehoufe,  outhoufe,  or 
other  place,  of  or  belonging  to  any  baker  or  feller  of 
bread  ',  and  to  fearch,  view,  weigh,  and  cry  all  or  anybrea4 
which  (ha)l  be  there  found :  And  if  any  bread  (hall,  on 
any  fearch  or  trial  by  any  juftice,  or  on  proof  made  befoif 
him  by  the  oath  of  one  witnefs,  be  found  to  be  deficient 
in  weight,  or  not  truly  marked,  or  deficieot  in '  the  d.u9 
baking  or  working  thereof,  or  warning  in  the  goodnefa 
of  the  ftuff,  or  made  with  any  mixture  of  meal  or  flour 
of  any  other  grain  than  the  fame  (hall  import  to  be  made 
with,  or  with  any  larger  or  other  proportion  of  any  other 
grain  than  what  ought  to  he  put  therein,  or  with  any 
mixtvre  or  ingredient  which  by  the  aforefaid  z£t  ought  not 
to   be  put  therein,  or  with  any  thing  io  lieu  of  flour 
which  (hail  not  b^  the  genuine  flour  the  fame  (hall  im- 
port to  be,  or  made  with  any  leaven  not  allowed  by  the 
faid  former  a£l ;  fuch  juftice  or  peace  officer  may  feixe  the 
fame»  and  difpofe  thereof  to  poor  perfons  as  to  fuch  juftice 
(ball  feem  fit ;  and  the  maker  or  feller^  whofe  bread  (hall 
be  found  wanting  in  the  goodnefs  of  the  ftuff,  or  made 
wiik  fuch  Mndue  mixture  as  aforefaid,  of  undue  pxopor* 
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tion,  or  mide  with  any  thing  in  lieu  of  floiir  which  ftaff 
not  be  the  genuine  ftour  the  fame  fhall  import  to  be»  or 
with  any  leaven  not  allowed  by  the  fald  af^,  (hall  forfeit 
not  exceeding  5 1,  norie^  than  20  i*;  unlefs  the  default 
ihall  appear  to  have  wholly  arifen  from  fome  unavoid- 
able accident>  or  fcnne  contrivance  or  confederacy. 
/  10. 

And  if  any  perfon  Ihall  obftrud  or  oppofe  any  fuch 
fearch,  or  feizure  of  fuch  bread  ;  he  fhall  forfeit  not  ex- 
ceeding 40  s.  nor  lefs  than  20  9.    /  1 1. 

And  no  perfon,  who  fhall  follow  or  be  concerned  in  the 
bufmefs  of  a  miller,  mcalman,  or  baker,  (hall  be  capable 
of  adding  as  a  juflice  in  the  execution  of  this  a£l ;  and  if 
he  (hall  prefume  fo  to  do»  he  fhall  forfeit  50 1,  to  him  who 
ihall  inform  or  fuefor  the  fame.    f.  \%. 

Provided,  that  if  fuch  baker  fhall  make  it  appear  to  any 
fuch  juilice,  that  any  offence  for  which  he  fhall  have  paid 
the  penalty,  was  occafioned  by  the  negled  or  default  of  l)il 
journeyman  or  fervant ;  the  (aid  juftice  (hall  iflue  his  war* 
rant  for  bringing  fuch  offender  before  him  or  fome  other 
juftice;  and,  on  convidion,  fuch  juftice  (hail  order  what 
reafonable  fum  (hail  be  paid  by  the  faid  offender  by  way  of 
recompence ;  and  if  he  do  not  immediitely  pay  the  fame, 
.  the  faid  judice  (hall  commie  him  td  the  houte  or  corredioa 
or  other  prifon  of  the'  place  where  he'  fhall  be  appre« 
bended,  there  to  be  kept  to  hard  labour  for  any  time  not 
exceeding  oite  calendar  month,  uillefs  payment  he  fboner 
made.    /.  13. 

And  one  juftjce  may  hear  and  determine  offences  in  like 
manner  as  by  the  faid  former  ad.    /  149  15* 

And  no  certiorari  fhall  be  granted,  to  remove  any  cdn« 
vidion  or  other  proceedings  had  thereupon.    /  17. 

With  like  liberty  of  appeal  as  by  the  faid  former  %8u 
/  18,  19.   '        — 
^     .    And  perfons  convided  on  this  aA,  (hall  not  be  profe* 
cuted  for  the  fame  offence  under  any  other  law.    /•  23. 

And  all  penalties  and  forfeitures  on  this  zSi  (hall  go, 
half  to  the  informer,  and  half  as  the  juftice  fhall  order  for 
carrying  this  a&  into  execution.    /  24.. 

Finally,  it  is  provided,  that  nothing  herein  fhall  extend 

to  the  univerfities.    /  25. 

Concerning  -     '     By  the  13  G.  3.    c.  62.     Whereas  by  the  31  G.  2- 

AandArd  wheat-  r.  29.  and  3  G.  3.  r.  ii,  only  two  forts  of  bread  made  of 

en  bread.  wheat  are  allowed  to  be  made   for  fale,  that  is  to  fayt 

Wheaten  and  Houfhold  ;  and  whereas  according  to  the 

ancient  order  and  cuftom  of  the  realm  there  bath  been 
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from  time  immemorial  a  standard  whsaten  brbad, 
being  the  wbde  produce  of  the  wheat  whereof  it  Was 
made:  it  is  therefore  enaAed*  that  from  heoceforth  a 
bread  made  of  the  flour  of  wheat,  which  ilour/ without 
'  any  mixture  or  divifxon,  fliall  be  the  whole  produce  of 
the  grain,  the  bran  or  hull  thereof  only  excepted,  and 
which  (hall  wei^h  three  fourth  parts  of  the  weight  of  the 
wheat  whereof  it  fhAl  be  made,  may  be  made  and  fold, 
and  (hall  be  called  and  underftood  to  be  ^Jiandard  Ufbeatm 
brtad.     f.  I. 

And  the  maker  (hall  mark  every  loaf  thereof  with  the 
capital  letters  S  W,  and  the  fame  may  be  made  and  fold, 
altho'  no  afTize  be  fet,  of  the  weight  and  in  the  propor* 
ticns  following;  vi2«  1  hat  eveiy  flandard  wheaten  pecjc 
loaf  Ihall  weigh  17  lb.  6  oz.  averdupois  ;  every  half  peck 
loaf  8  lb.  1 1  oz.;  and  every  quartern  loaf  41b.  i\oz. :  And 
every  peck  loaf,  half  peck  loaf,  and  quartern  loaf  (ball 
always  be  fold  as  to  price  in  proportion  to  each  other  re- 
fpedively:  And  that  when  wheaten  and  houfhold  bread 
made  as  the  law  diie£t$t  (hall  be  fold  at  the  fame  time, 
together  with  this  (landard  wheaten  bread,  they  be  fold 
in  lefpeA  of  and  in  proportion  to  each  other  as  followetb; 
namely.  That  the  fame  weight  of  wheaten  bread,  which 
cofts  8d.  the  fame  weight  of  this  flandard  wheaten  bread 
ihall  coR  7  d*  and  the  fame  weight  of  hou(bold  bread  (hall 
tott  6d.  or  7  ftandard  wheaten  affzed  loaves  (ball  weigh 
equal  to  8  wheaten  affized  loava,  or  to  6  hou(hold  a(£zed 
loaves  of  the  fame  price,  as  near  as  may  be,    /•  2. 

Provided,  that  the  faid  flandard  wheaten  bread  (ball  not 
bemadejnto  or  expofed  to  fale  as  prized  loaves,  at  one 
and  the  fame  time^  together  with  a(&zed  loaves  of  the  fame 
flanda^rd  wheaten  bread,    f^  3. 

.  And  the  magiftrates  may,  whenever  they  think  proper, 
fix  the  affize  of  this  fiandard  wheaten  bread,  according  to 
the  following  tables : 


TABLE 
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Or  the  ASSIZE  table  of  ftandard  wbeaten  tread, 

l^be  fill!  column  contains,  the  prlc^  of  the  buihel  of 
wheat,  Wincheftcr  meafure,  from  2  s.  ^  d.  to  14s.  6d.  the 
bufliel,  the  allowance  of  the  raagiftrates  to  the  baker 
included:  The  other  columns  cootain  the  tviigkt ^of  the 


svcrai  loavi 

Price  of 

the  Inftel 

of  ohut  . 

tn4  biUn|« 

Smtll  Bread. 

Pence. 

1 

SixpcBce. 

;e  'Aflize  BreaA 

1 

Twelve         EtgbtcM 
'Pence.           Pence. 

1.      i.    I 

at.  dr.  IW  ot.  it.     lb,  os.  dr. 

Ib^   M.  dr.  Ibb    oi.  dr. 

*    9 
3.  0 
3    3 

»5    4 

3    2    9 
«  14    5  , 
2  10  12 1 

9     7    II 
8  II  -  0 
805 

«3  15      5 
17    6.1 
16    0  11 

28    7  0 
26    1    1 
24    I    0 

3  6 
-   3.  9 

4  0 

19  H 
.^    9 
17    6 

*    7  12 

^    5     > 
a    2  12 

7    7     3 
*-'S     4 
6    8    4 

14  14.5 

»3  H    7 
13    0    9 

22   .  J  :8 
20  I3   II 

19    8  13 

4    9 

lijS    6 

iy    7 
14  10 

3    o.n 
I  144 
t  "3    4 

63.2 

S    13    II 

$    7  '3 

.la    4    4 
1196 
iQ  15  10 

18  .6    7 
.7    6    1 
»6    7   7 

j:  0 

'3  «'4 

»3    4 
It  10 

1  11  13 

I   10     8 

»    9    4 

J    3    7 
4  »S    7 
4  "  «3 

,0    6  13 
9    7  II 

W  »o   4 
'4«4    5 

»4    3    8 

:  6-  3 

"    i9 

II      2 

<     8     3 
X    6    4 

4.S..8 
4«  »» 

9    «     « 
:  tf  II    .1 

8     s     8 

•3    9  »• 
13  .0    9 
IS    8    3 

6    6 

6  9 

7  0 

lO   II 

10    5 
9  «S 

I     s     6 
1     4  >c 
I     3  14 

403 
3  >3  >3 
3  »'     9 

805 
7  II     9 
7    7    3 

12    0    8 
ii    9    6 
II    2  12 

7    9 

9    9 
9    4 
9    0 

•     3     3 
I     2    9 
I     I  IS 

3    9    8 
3     7  '0 
3     S  '3 

6  ij    4 
6  II  10 

10  12    9 

10   6  13 
10    1    7 

8    0 
8    6 

8  11 

I    7 
8     3 

I     1     6 
I     0  14 
1    0    6 

3    4    2 
J     *    9 
3     »     > 

684 

6      3      2 

91a    7 
9   7  II 

9   3    3 

8  9 

9  0 
9    3 

7  '5 

7  •* 
7     8 

0  15  14 

0  IS    7 
0  IS    0 

2    15    II 

»  '4    5 

[2  13     1 

S  'S    5 
S  12  II 

S  10    3 

8  15    0 
8  II    c 
8    7    4 

»lt0^. 


305 


Pifatef 

ofobeit 
tai  ktUag. 

Smtn 

IBwad. 

T«»P«IMt. 

Large  Affixe  B 

8s  PwM.       T«d«t 
Puce. 

read. 
ZlfhtcMi 

PtBM. 

1.     d. 

•■.  It, 

Ik   M.  it. 

lb. 

M.  it. 

lh.M.ilr. 

lb.  M.  <r. 

9  6 

9    9 
10    0 

7    5 

•  14  to 

0    14      4 
0    13    14 

It    14 
10   12 

9  »» 

5    7  »3 
5    5    9 
5    3    7 

S  3  II 
8  0  15 
7  13     * 

10    I 
10    6 
10    9 

6  10 
6    7 

0  13    9 
0  13    4 

0    13    I5 

8  II 
6  13 

5     I    6 
4  «S    7 
4  13  10 

7  10    I 

7  7  3 
746 

II    0 

"     1 
II    6 

6    1 

0    12    10 
0  13     6 
0    12      1 

5  '5 
5     > 

4    4 

4  »>  »3 
4  10    2 

4    8    9 

7      I    12 

6  IS  4 
6  12  13 

11    9 

13      0 

««    3 

5  «S 
5  «3 
5  »» 

0   II    13 
Oil     9 
0  II    6 

S    « 

2  12 

3  I 

4    4    » 

6  10  8 
6  8  4 
662 

IS    6 

5    9 

0  It    2 

1    6 

4     '2    13 

6   4   a 

13      9 

13    0 

S    6 

0  10  I4 
0  ro  ti 

•  II 

0    1 

4    »     7 
403 

622 
604 

H    1 
13    6 

•3    9 

5    4 
5    * 
5     « 

0  10    8 
0  to    5 
0  le    2 

li     8 
14  14 
>4    5 

3  '4  >5 
3  «3  >J 
3  12  11 

5  »4  ? 
5  "  » 
S  II    0 

14    0 
1  14    6 

4  «S 
4  14 
4  »3 

0    9  IS 
0    9  12 
099 

13  13 

>3    4 
13   12 

3  «•    9 

3  10    9 

3    9    8 

5.  9    « 

5  7«3 
S    6    J 

Vol.  L 


X 


TABLE 


306 


B^eati. 


TABLE      ir. 

Of  the  PRICE  table  of  ftand«rd  wheateh  bread. 

Tfce  fitft  column  contains  the  price  of  the  bufliel  of  wheat, 
allowance  to  the  baker  included:  The  other  columns  conuin 
the  frUts  of  the  feveral  loaves. 
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And  the  bakers  and  fellers  of  the  faid  ftvndard  wheatcA 
bread  (hall  be  liable  to  all  the  penalties  of  the  former  ads : 
Provided,  that  if  any  information  be  laid  agatnft  a  baker, 
for  making,  marking,  or  expofing  to  fale  any  bread  pur« 
porting  to  be  the  flandard  wheaten  bread  aforefaid,  made 
of  floor,  not  being  the  whole  produce  of  the  wheat,  the 
bran  or  bull  thereof  only  excepted,  and  weighing  three 
fourth  parts  of  the  weight  of  the  wheat  whereof  it  was 
made,  and  (ball  prove  that  he  bought  (be  faid  flour,  as  and 
for  fuch  flour,  of  the  miller  or  meaiman,  naming  his  name 
and  place  of  abode ;  in  fuch  cafe  the  baker  fhall  be  ac-» 
quitted,  and  the  miller  or  meaiman  (hall  forfeit  as  in  the 
cafe  of  adulterating  corn,  meal,  or  flour,,  by  the  faid  sl&,q£ 
31  (y.  2.'  r.  29./  5,  6. 

And  when  the  m^giftrates  have  fet  the  aflBze  of  the  faid 
flandard  wheaten  bread  $  they  may,  if  they  think  proper, 
omit  fetting  the  affize  of  any  other  fort  of  bread.    /.  7. 

And  the  juftices  at  any  general  or  quarter  feflions  may 
prohibit  for  three  months  (unjefs  they  (ball  fee  caufe  fooner 
to  revoke  the  prohi^tion,  which  they  may  do  at  any  ad- 
journed quarter  feffions  or  any  fpecial  (effions)  the  makers 
of  bread  for  fale,  for  making  or  expofing  to  fale  any 
other  one  or  more  forts  of  bread,  purporting  to  be  of  a 
fuperior  quality,  and  fold  at  a  higher  price,  than  the 
ftandard  wheaten  bread  aforefaid.  Provided,  that  no  fuch 
Older  of  prohibition  (ball  take  place,  until  one  kalendar^ 
month  at  leaft  after  the  date  of  the  making  thereof.  And 
fuch  order  (hall  be  entered  by  the  faid  juAices  in  a  book^ 
to  be  infpeded  by  the  bakers  at  all  feafonable  times  in  the 
day  time  without  fee.  And  the  juftices  (ball  caufe  a  copy 
of  fuch  order  to  be  put  up  in  fome  market  or  other  publick 
town  within  the  diftri^,  or  Ihail  caufe  the  fame  to  be  in« 
(erted  in  fome  publick  news  paper  publKhed  within  fuch 
a&riSt.  And  provided^  that  the  bakers  may  have  an  oppor- 
tunity, whilA  the  faid  prohibition  is  under  confideration, 
of  offering  to  tdejgftices  their  objedions  a^ainftit.  /  8,9* 
Provided  alio,  that  nothing  herein  (h?li  extend  to  pre- 
vent the  magtfirates  or  others  who  have  power  to  fet  the 
aflize  of  bread,  from  allowing  (even  during  the  time  of 
fuch  prohibition  as  aforefaid),  if  they  think  fit,  any  white 
loaves  or  wheaten  loaves  of  the  price  of  one  penny  or  two 
pence  to  be  made  and  fold,  fo  that  they  be  made,  marked^ 
and  fold,  according  to  the  regul;|Q|bns  of  the  aifize.table 
of/  10.         '  '      ^  . 

And   whereas   in  many  places  the  inferbr  dafles  of 
ptople  are  ufed  to  be  fupplied  with  bread  made  of  wheat, 

X  2  of 
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of  a  coasfi:  and  cheaper  Tort  tbtn  ihe  ftao^in)  wbtaten 
bread  afor^raid ;  therefore  it  iball  be  lawful  for  tbe  baker^ 
ID  make  and  fell  fueh  inferior  and  coarfer  bread*  provided 
he  fdlt  the  fame  at  a  price  under  tbat  of  houlhold  bread, 
as  diieded  by  the  faid  a£k  of  31  G.  a.  (altho'  nothing  ia 
this  ad  extends  to  fetting  any  affile  thereon).  But  jf  he 
fells  fuch  inferior  or  coarfer  bread  by  weights  and  prices 
wbeteat  the  boufliold  Bread  aforefaid  is  at  this  time  affized; 
he  (hall  be  liable  to  the  fanie  penalties  as  bakers  for  any 
mifdemeanor  in  making  and  felUog  any  other  fort  of  bread. 

fp  III  12. 

Provided  always*  that  nothing  herein  (hall  extepd  to 

prejudice  any  right  or  cufiom  of  the  city  of  London,  or 

.the  dean  of  the  collegiate  church  of  Weftminfter,  or  the 

high  fieward  of  the  city  of  Weftminfler,  or  either  of  the 

two  univcrfities,    /.  I4i  IS9  i^j  !?• 

A.  Information  of  an  undue  mixture  ufcd  in  niak« 
ing  of  bread ;  on  the  31  G.  1.  c.  29./  21. 

Wtfiraorland.  ffS'it  remtnAniy  That  this        ■       dof  •/ 
^  ■  ■    M       inAi  ■  year  tf  tbi  nign 

cf*  .  ■  at  «-«*«—  in  the  faid  cimntj^  A.  I.  yeoman^  in  bis 
pr^€r.  pirfoHj  exhibititb  to  mt  J.  P*  efqtdrtf  tnt  of  bis  mc' 
jejly'sjujiices  of  tbt  ptaa  for  the  faid  county^  a  eomplaint  a»d 
information f  andibiTihy  informtth  me^  tbat  A.  O,  lati  of^^^ 
in  tbo  county  afonfaid^  bator,  on  the  —  day  of  ■ 

[Here  fpecify  the  time  of  the  offence,  that  the  profecutioo 
may  appear  to  be  commenced  within  three  days  after  tbe 
offence  committed,  according  to  the  42d  fe£Hon  of  the 
aforefiiid  ftatute]  4idput  into  and  uft^  in  tbi  making  ofbrtai 
to  hofold^  a  preparation  or  mixture  in  tubicb  aUum  was  an  in- 
gredient ^  contrary  to  the  form  of  the  flmtute  in  fueh  tafe  modi 
and  provided}  whereby  the  faid  A.  O.  bath  forfeited  a  fum  of 
*money  not  exceeding  lO  L  nor  lefs  than  40  j.  ;  and  thereupon  tie 
find  A.  I.  prayetb  the  judgment  ofmfjhefaid  jufiite  in,  that 
behalf 9  and^ihat  he.  the  faid  A.  I.  may  have  one. moiety  of  tbe 
faid  forfeiture^  according  to  the  form  ef  the  ftatute  in  fuch  cafe 
made  ;  and  tbat  the  faid  A.  O.  may  befummoned  to  anfwer  &t 
fTfrdfp  bifort  metbefaidjufticu 

B.  Summons  thcteupon. 

WeAmorltnd.  |  To  the  conftable  of  — *- 

jjnrHERE  AS  complaint  and  information  hatl  fun 
'^    exhibited  befon  me  J.  P.  ^/liif'fi ,^fti  if  bis  majeflfs 
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ju/licis  ifihtpiaeifirihi^iic^untfi  fy  A.  L  yniman^  that 
ti^  O.  lati  (ff»        — ^  tn  the  county  afonfaiiy  bakvr^  9ntht 

- iciy  of ,  in  thi  — — .  year  af  the  reign  of  *— -  did 

put  into  and  ufif  in  thu  making  of  bread  to  befold^  a  prepard* 
tion  or  mixture  in  which  allum  tvas  an  ingredient^  contrary  t$ 
the  form  oftheftatuti  in  fuch  cafe  made  and  provided:  The/g 
are  thirejon  to  require  you  forthwith  to  fummon  thefaid  A.  O. 

to  appear  before  me  at en  the  — — —  day  of'-- —  at 

the  tour  of  "  in  the  forenoon  of  the  fame  day^  then  and 

there  to  anfvoer  to  thefoid  information:  And  be  you  then  there ^ 
to  certify  what  you  Jhall  have  done  in  the  premifei.  Herein 
fail  you  not.      Given  under  my  hand  and  feal  the  ^  * 

^gj  Qf .  ih  the  year  aforefaid. 

If  the  party  (hall  not  appear  on  fuch  fucnmons,  or  offer 
(bme  reafonable  excufe  for  his  default ;  then  on  oath  made 
of  the  offence  by  one  witnefs,  fdch  juftice  (ball  iffue  his 
warrant  (mutatis  mutandis)  to  apprehend  the  offender^  and 
bring  him  before  the  Jaid  jujlice^  to  anfwer  the  iaid  inform- 
ation. 

On  the  party^s  appearance ;  or  if  be  do  not  appear,  then 
on  proof  of  the  fummons  being  given  to  him  or  left  at  his 
nfual  place  of  abode  $  ot  if  he  cannot  be  apprehended  by 
warrant  as  aforefaid  %  the  juftice  may  proceed  to  bear  and 
determine  the  offence* 

C  The  form  of  the  conviftlon,  by  the  words  of  the 
ftatutc,  {ball  be  as  follows : 

Weftmorland,  J  nE  it  remembredj  That  on  this-^^-"--^  day 

to  wit.     5  -"  •/*  — —  '« '*'  *"—  y*^  ^f  ^*^  *'''*" 

5^—  A.  O.  //  convi^fed  before  me  J.  P.  ofquire^  one  of 
his  majeft/s  jufthes  of  the  peace  for  the  faid  county^  for  put- 
ting inta  and  ujing,  in  the  making  of  bread  tobejoldy  a  prepa- 
ration or  mixture  in  which  allum  was  em  ingredient  :  And  I  da 
adfiidge  him  ta  pay  and  forfiit  for  the  fame^  the  fum  of  Jive 
pounds.  Given  under  ny  band  and  feal  the  day  and  year 
aforefaid. 

D.   Warrant  of  diftrrfs,  on  non-payment  of  the 
penalty  within  24  hours  after  his  convidkion. 

Weftmorland.  f  To  the  conftablc  of  — 

TTOrafmuch  as  A*  O.  late  of in  the  county  aforefaid^ 

J^  keeker^  was  on  the, day  of duly  conwffed 

before  me  ).  f.efquire,  one  of  his  majeJI/s  jujltccs  oftbipeacn 
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f^r  tbi/aid  c&unty^  ly  tbe  94th  tf  h.VT.  a  ifidMi  witMifsp 

far  that  the  fatd  A*  O.  $n  th$  — — "^jr  cf  ■    — ■   ■■  did 

put  into  and  ufi^  in  the. making  $fhriadi9,btfild.  a  pnpwra* 

tion  or  mixture  in  which  aUum  was  an  ingrtdienS^  agai^fi 

*    tbtfarm  cfthejlatute  infuch  cafe  madi  and  fravididi  by  rea* 

fon  whiTiof^  I  did  adjudge  and  havi  adjudged  bim  U  pay  and 

ferfeitfor  thefaid  effence  the  fum  rf  ^l*  Ubi  £flribnted  ^  it 

htrein^after  mintiened  :   Jnd  tubtreas  it  appears  t»  me^  thai 

the  faidfum^  or  any  part  thereof^  is  not  y^t  paid:  I  do  tbere^ 

fore  hereby  author i%e  and  require  youfirthyoiib  to  make  dijirefi 

of  the  goods  and  chattels  ef  him  fbe  faid  A»  0«  mtd  if  within 

the  fpace  of  five  days  next  after  fuch  diftrtfs  by  you  taieu^  the 

/aid  fum  of  ^L  fhall  not  be  paid^  that  th/n  fou  do  cauft  the 

faidgoods  by  you  fiized  to  be  afpraifed  and  fold  i  rendring  the 

overplus  to  him  thefaid  A.  O.  after  deducing  the  faidfum  of 

5/.  and  alfo  the  cofis  and  charges  of  the  prof ecution  for  thefiid 

offence^  and  of  the  fatd  diftrefs  and  fale  \    which  .cofts  and 

cbarits  I  do  hereby  afcertain  at  the  fum  of  301.     And  out  of 

the  faidfum  of  %U  fo  forfeited  as  aforefaid^  you  are  ti  p^  one 

moiey  to  A.  I.  yeomany  who  informed  mo  of  the  faid  tffatcf% 

and  profecuted  to  conviSlion  him  thefaid  A,  O,.  before  ike  for 

the  fame ;  and  the  other  mcitty  you  are  to  apply  for  tie  better 

carrying  the  a^  of  par  lament  for  the  due  mating  of  bread  and 

for  the  othtr  purpo/es  therein  mentioned  into  executiost^  according 

as  IJhall  hereafter  give  you  dire/lions :  AndiffuffditU  diftrefs 

cannot  be  had  or  feund  whereupon  to  levy  the  faidfum  •f:%L  as 

aforefaid,  fou  are  hereby  required  to  certify  the  fame  to  me  to* 

gether  wltfi  the  return  of  this  precept.     Hereite^  fail  you  not* 

Given  under  my  hand  andfeal  the  ■   ■     ■  day  of  ■   ■■     in  the 

t    ■    —  year  of  the  rtign  of  ■■  , 

--     Returo  of  the  want  of  diftrefsji  iodor&d  upon  the 

warrant : 

Wefimorlaitd.  T  A.  C.  confhble  of  -^—  in  the  fatd  coumy^ 
*  do  hereby  ceftiff  J.  ?•  tfquire^  one  of  Ki 
fftaj'flfs  juSices  of  the  peace  for  thefaid  county^  that  byvif' 
tue  of  thn  warranty  I  have  made  diligent  fear ch  for  the  goodt 
and  chattels  of  the  within  mentionod  A*  O..  and  that  I  can  find 
tafuffident  goods  and  chattels  of  him  thefaid  A.  O.  whereon 
to  levy  the  within  mentioned  fum  of  ^L  fVittHfe  w^  kmdf 
she  — •—  day  of        .      in  the  year  —— , 

A.  a 

Svi'orn  before  me  the  fiid  Jufttcc^ 
ihe  dav  and  vcar  aibrefaid  ; 

7'Pr 

E>  Con** 


£•  Commitment  for  want  of  diftrcfs. 

r  To  the  conftable  of  '  •  in  the  faid 

Wcftmorland.  <    county,  and  to  the  keeper  of  the  com- 
C    mon  gaol  at »  in  the  faid  county. 

TpOrafinucb  #i  A.  O.  tate  $f in  the  counts  aforefaiJ^ 

-^  haier^  Vitas  on  the  ^— —  day  of  — —  duly  (onviStid  bffon 
me  J.  P.  ifquire^  one  of  his  majeflvs  jufticei  of  the  peace /or 
the  [aid  county,  by  the  oath  of  A^  W.  a  credible  witneji^  for 

that  be  the  jaid  h,  O.  on  the day  of-—"-^  aid  put  into 

and  ufe^  in  the  making  of  bread  to  he  foldy  a  preparation  or  mix- 
ture in  which  allum  was  an  ingtfdient^  again ji  the  form 
wftht  flatuti  in  that  cafe  made  and  provided ;  bs  reajon  uuherc' 
of' /did  adjudge  him  tb  p-iy  and  forfeit  fvr  the  fid  offence 
the  fum  of  ^L  And  whereas  on  the  — —  day  of  — —  in 
the  year  aforfaid^   1  did  iffue  my  xvarrant  to  the  ccnjidhle  of 

■  to  levy  the  f did  fum  of  ^l  hy  diflrejs  of  the  goods  and 

chatteli  of  him  the  faid  A.  C).  And  whtreai  it  appears'  te 
nUy  as  ivell  upon  the  oath  of  the  faid  ccnjf  able  of  ■  ■  as  othet" 
wifi^  that  hi  the  faid  conflable  of  — '^y^  hath  ufed  his  heji 
endeavours  to  levy  the  faid  (vm  on  the  goods  and  chattels  of  the 
faid  A.  O.  as  aforefid,  but  that  no  Jujficient  difhefs  can  be 
fmnd  whereon  to  levy  the  fame :   Therefore  /  do  hereby  com-^ 

mandyou  the  faid  tmfablt  af him  the  faid  A.  O.  te 

apprehend  and  fafely  convey  to  the  faid  common  gaol^  and 
bim  to  deliver  to  the  keeper  threof  aforeftid^  together  with 
this  precept:  And  I  do  hereby  command  yM  the  ja^d  keeper  of  ^ 
the  gaol  aforefaidy  to  receive  into  your  cufhdy  rn  the  faid  gad 
Ifim  the  faid  A.  O.and  him  there  faftly  to  keep  for  the  f  ac$ 
ofent  calendar  month  ft  om  the  time  of  this  commitment ;  uniefs 
the  faid  fum  of  ^L  and  the  cofls  arid  charges  of  the  pro/ecntion- 
u^icb  I  have  afcertained  at  the  fum  of  -— —  fhall  be  jomer 
paid.  Given  under  my  hand  and  feal  the  ■  day  of  m^m^^ 
in  the  year  aforefaid. 

F>  G.  The  like  procefs  as  above  may  be  for  bread 
deficient  in  weight-,  beginning  the  information; 
Ai  B.  which  is  the  ground  work  of  chc  whole, 
thus; 

CT^HAT  A.  O.  late  of in  the  county  aforefaid^ 

-»    baker^  on  the day  of in  the year 

efftbe  reign  15^——  didexpojfetofale  one  l4af  of  boufbold  bread 
ienpmitog  t§  be  m  two  fenny  loaf  dtficient  in  weight  one 

X  4  sume^ 


3xa  :7i^tt^i. 


Trot  makiflg 


6UH€i3  acmJini  U  Jii  00iz$  4hm  ami  Airs  fki  f^  ^ftii 

And  ib  in  oth^r  like  cafes,  ^ 

Breaking  ^ol    See  IBtifdtl  bjeafc^g^  . 
Breaking  open  doors.     Sec  jEtmflL 
Brewers.     See  Cytire* 


Briber?. 

BR  I B  E  RY  io #  ilcia  fenfe  is  ukw  for  «  gr^st  mif* 
prifion  of  .one  in  a  judicial  plaeci  caking  any  cbiog 
^batfocvcr,  except  meat  and  drink  of  fmall  vahie»  of  aiqr 
one  who  has  to  do  before  him  any  way,  for  doing  b«s 
office,  or  by  colour  of  bis  office,  but  of  the  king  only  i 
nnd  iif  puoiAaUe  at  the  common  law  by  fine  or  iaiprifoii* 
mentt .  i  Haw.  a  67* 


Jd%it\&  and  %i\t%. 

Duty  on  Bricks  and  Tiles,    See  C^jrcifr^ 

BY  the  17  £1/.  4*  r.'  4.  Every  per(bn,  ufing  the  oc^ 
cupation  of  making  of  the  tile  called  Plain  tile 
(otberwife  called  Tbak  tile),  roof  tile  or  cres  tile,  comer 
title,  and  |utter  tile,  (ball  make  it  good»  fealbnable,  and 
fttfficien^  and  well  wbited  and^  annealed. 

And  the  earth,  whereof  any  fuch  tiles  iball  be  made, 
.^all  he  digged  and  cad  up  before  Utv.  i,  next  before 
they  (ball  be  made.^  and  ftirred  and  turned  before  Fth^  i, 
next  following ;  and  not  wrougbt  before  Mar.  i,  next 
after :  and  the  fame  earth,  before  it  be  put  to  making  of 
tile,  Otall  be  truly  wrpught  and  tried  ^om  fionca. 

And  the  veins  called  malin  or  marle^  and  chalk,  lying 
commonly  in  the  ground  near  to  the  land  convenient  to 
make  tile,  after  the  digging  of  the  faid  earth  whcfeof  any 
fuch  tile  &all  he  made,  fliall  be  well  fereitd  from  the  earth 
of  which  the  tile  (hall  be  made. 

.  And  every  fuch  plain  tile  fo  to  be  made  (ball  be  xoi 

ip^es  long,  6^  inches  broad^  and  half  an  inch  aod  half. 

,        .    .      '  a  quarter 


tqaaitert1iick:<^Roof  title  or  cret  fHe,  13  inches  long» 
half  ad  inch  and  half  a  quarter  thick,  with  convenient 
deepnefs  t-i-Gutter  tile  and  cover  tile  ipi  inches  l^g, 
with  convenient  thicknefs,  breadth,  and  deepnefs.  1 

And  if  any  perfon  (hall  fet  to  Tale  any  fuch  tile  other- 
wife  fhade ;  he  tbM  forfeit  to  the  buyer  double  value  of 
the  tile»  and  make  fine  and  ranfooi  at  the  king's  wilU—« 
To  be  recovered  by  aSion  of  debt,  with  *co(ls.  And  alio 
the  jufticea  of  the  peace  and  every  of  them  may  hear 
and  determine  offences  againd  this  a£l ;  who  (hail  a(refs 
upon  theoffender  no  lefs  Ane  than  for  every  icoo  plaio 
tilei^  5  a.  for  every  100  roof  tile  6  s.  8d.  and  for  every 
IOC)  corner  or  gutter  tile  2$. 

And  the  faid  juftices  (hail  have  power  to  call  before 
them  or  any  of  fhem  perfbrts  having  experi'edce  or  know- 
Jedge  in  making  tile,  to  fearch  and  estamlne  the  dig- 
ging, cafting,  turning,  parting,  making,  whiting,  and 
anncaitng  aforefaid ;  ar»d  no  perfon  ihall  put  any  fuch  tile 
to  (ale  before  it  be  (earched,  on  pain  of  forfeiture.  And 
if  (he  fearcber  (ball  .find  any  perfon^  offending  againft 
this  aA,  they  fliall  preient  the  defaultera  at  the  next  fef* 
iipns,  which  (hall  be  equal  to  a  prefentment  of  12  men. 
And  the  fearcher  Ihall  have  of  the  tile  maker  for  his  ta«- 
boar  for  every  1000  plain  title  feafched  1  d.  for  every  100 
roof  title  an  halfpenny,  and  for  every  hundred  corner  and 
gutter  tile  a  farthing.  Searcher  ncgfefiing  his  duty  fliaU 
forfeit  10  8. ;  and  the  juftices  may  hear  and  determine  the 
defaults  of  the  fcarchcrs,  in  like  manner  as  of  the  tile 
makers. 

By  the  17  <?.  3.  r.  42.  All  bricks  made  for  fale,  Tn^mMnt'^ 
ftall,  when  burned,  be  not  lefs  than  eight  inches  and  aki  ^JJ?'*^***^ 
baif  long,  two  inches  and  an  half  thick,  and  four  inches 
wide  I  and  all  pantiles,  not  lefs  than  thirteen  inches  and 
ati  half  long,  nine  inches  and  an  half  wide,  and  half  an 
hicb  thick:  on  pain  that  the  maker  (ball  forfeit  aos.  for 
0very  lOOp  bricks,  and  10  s.  for  every  1000  pantiles. 
yi  i»  s.  [Note,  the  reafon  why  no  provifion  wa^  nfiade 
copfcernhBg  fantiUs^  among  the  other  forts  of  t'l^s,  by  t^e 
above  mentioned  aft  of  the  ty  Ed,  4.  is,  becaufe  ^/vivfi/rr 
ar^  a  modern  invention  ;  long  after  the  date  of  that  ad,] 

And  the  (ize  of  the  fieves  or  fcrtens  for  (ifting  or  fcreeh* 
ifig'fea  coal  a(hes,  to  l^e  mixed  with  brick  earth  in  mak» 
ing  of  bricks,  Iball  not  exceed  one  fourth  part  of  an  inch 
between  the  ma(hes.    /  3. 

-     All  combinations  for  inhancing  the  price  of  bricks  or  Cemt»iflttroBf 
ttks  fl»all  be  void ;  atMl  every  bride  maker  or  tile  makfer  to  iahiAu  tb« 

offending  '^- 


3X4  m}itMmh%iitfi, 

offending  therein  (hall  forfeit  lol.  and  every  clerk*  agent, 
or  fervanty  lot. ;   half  to  the  poor,  and  half  to  him  who 
iball  fue  in  fix  calendar  months  in  one  of  the  courts  at 
WiftminftiT.     f.  4. 
Pfjulttft*  All  other  penalties  and  forfeitures,  not  herein  otherwife 

diref^ed,  (hail  be  recovered  before  one  juAice,  on  proof 
by  confefBon  or  oath  of  one  witnefs  \  to  be  levied  by  di(^ 
tre6^  and  diflributed  half  to  the  informer,  and  half  to  the 
poor  of  the  parifli  where  the  offender  dwells:  and  if  fuf« 
Acirfit  difirefs  (ball  rot  be  found,  or  fuch  penalties  and 
forfeitures  (hall  not  be  forthwith  psCid,  the  jui|ipe  fiiall 
commit  the  offender  to  the  common  gaol  or  houfe  of  cor- 
refiton  for  the  phace  ^here  the  matter  (hall  arife,  for  uny 
time  not  exceeding  two  calendar  months,  unlefs  fuch  pe- 
nalties .and  forfeitures,  and  ail  reafonable  charges^  (hail  be 
fooner  paid.    f.  5. 

The  c6nvi£iion  to  be  in  this/orm»  or  to  the  like  effed  5 

Jpfi  ^'V  remembndy  That  on  the  — —  day  of  ■  in  the 

^  year  of  our  Lord  — —  A,  B.  is  (onvi^id  hififim^C  D. 
om  of  hit  majijlftjvftias  of  thi  poaafor  the  '  ■■  1  of  ■  ■ 
(fpecifying  the  ofTence,  and  the  time  and  place  when  and 
where  the  fame  was  committed,  as  the  cafe  (ball  be)« 
Given  imder  my  hand  andjeal  the  day  and  year  aforefaid.  f.  6. 
But  no  penalty,  in  refpe£l  of  the  dimenfions  of  brkks 
or  tfles,  frail  be  recovered,  unlefs  the  information  ihail 
be  laid  within  one  calendar  month  after  fale  or  delivery 
of  the  brick  or  tiles.  /  7. 
ilfpcal.  Perfons  aggrieved  may,  within  four  cilcndar  months 

after  the  caufe  of  complaint  (hall  have  arifen,  appeal  to 
the  general  quarter  feillons,  giving  21  days  notice  at  the 
leaft,  in  writings  to  the  perfon  or  perfons  whofe  aSs  are 
complained  againft  j  and  within  eieht  days  after  fuch  no* 
tite  entring  into  recognisance  before  a  juftice  with  two 
fureties,  conditioned  to  try  fuch  appeal  at,  and  abide  the 
order  of,  and  pay  fuch  cofls  as  fhall  be  awarded  by  the 
court.  And  the  juflices  at  foch  fefBoos,  on  proof  of  fuch 
notice  and  recognizance,  (ball  hear  and  determine  the  ap* 
peal  in  a  fummary  way,  and  award  fuch  co(b  to  the  party 
appealing  or  appealed  again  ft,  as  they  (hall  think  rea<bii« 
able:  Aitd  their  determination  (hall  be  conclufive}  mud 
no  order  or  other  proceedings  io  the  premife^  (hall  be 
qiiaibed  fbr  want  of  form,  or  removed  by  cortiorart  or 
other  procefs  into  any  of  his  maje(ly*s  courts  of  record  at 
IVeJlmtnftir.     f.  8. 


•J^OTE ;  Thb  tide  treatech  on\f  <rf  cMnty  brMgts: 
'*'^  Thofe  which  arc  wn&et  the  fogftiltfnce  of  fbe  fiMM 
▼eyor  of  the  highways,  as  being  repaired  by  the  fewfal 
pariflics  or  4iftriaa,  am  treaded  of  mdcr  th«  cMo  l^fgj^ 

/.  PTbd  Jball  repair. 

IT.  Power  eft  be  ket  to  inquire  thereof . 

Ilh  Power  of  the  juliiees  in  fusions, 

iT.  Ccncermng:  the  joo  foot  st  the  eui^fbriigou 

V.  Indifffftent  of  bridges. 

VL  Cburges  of  rtpoiring. 

VII.  Surveyors  of  the  work. 

VIIL  Manner  of  repairing. 

'    IX.  Purcbaftng  lands  adjoining. 

X.  ContraSingfor  a  term  ofyearu 

I.  Who  [ban  fepcnr. 

By  tfaa  great  charter,  9  iaT  3,  c  1 5«    Ue  tnm  nor  fro* 

mam  ft)aU  bt  Sfirutntd  H  makf  kridgis  nor  hanki^  bmJuA 
as  ef  old  time  and  tf  right  have  been  maujiemed^ 

And  none  can  be  compelled  to  make  new  bridges^ 
where  ocvcr  any  were  hefore,  but  ky  ail  of  parlianaeut* 

Bff  the  commott  law,  ibme  perfona  {fpiritual  or  le»po»  Repaitini  Vr 
ra)«  cOi'^oraie  •  or  not  corporate)    are  bound  to  repair  xtnwt  or  fs^ 
bridgca  by  reafon  of  the  uturt  of  their  lands  or  tenetnema;  ^'^^^ 
and  fooie  by  re^foo  o(  prg/triph$n  only : 

By  iennre^  hy  realbir  that  they  and  tliofe  whofe  eftafe 
they  have  in  the  kinds  or  tencmeoes,  arc  bontid  in  nfpcSt 
thereof  to  repair  the  fame.    1  In^.  70a 

By  rea(ba  of  prtfinptim  only  \  but  herein  there  ia  a  dt* 
verfity  between  bodies  poKtkk  or  corporate,  Ritual  or 
tcfopor«l»  and  natural  perfooa :  for  the  bodies  polittck  or  . 
corporate,  fpirkoal  or  temporal^  may  be  bonad  by  ufagc 
and  prefcriptioo  ooly^  becaafe  they  are  locai  and  have  a 
fucceffioo  perpetual  t  but  a  natural  per  km  caaaot  brteoad 
by  ^Bi  of  his  anceftoTi.  watkoot  a  beo^  or  bindiog,  ani 
aOets^    2  It0^  700. 

If  . 


Briafiimtitby  If  a  iiian  make  a  bridke  for  Che  eommon  good  6[ 
m  pffiTstB  pcrfoii  f II  ihe  (xxhjeEbi  be  is  Qot  bound  to  repair  it  -,  for  no  par-* 
^*rf''Ifjfr'  ricular  man  is  boand  to  reparation  of  bridges  by  tbe  C0017 
^plbik*  ^    non  law,  bat  bj  tenure  or  prefcription.     2  In/I.  701.] 

.^And  if  none  are  bdimden  by  tenure  or  prefcrip^ion  at 
cofflimm  laW,  tbtn  tbc  whole  coun^  or  franchtfe  (ball 
repair  it,    U, 

.  £.  10  G.  3.  K.  and  tbe  Inhabitants  of  the  Wefi  RtJjMg 
of  the  county  of  Torh      The  cafe  was.  There  was  an 
«ndent  foot  bridge  over  Glufburm  beck  in  the  faid  Wed 
Riding,  and  a  ford  for  horfes,  and  another  for  carria«»  % 
being  in  the  king^s  common  highway,  leading  from  UtUy 
to  Colnt  in  the  county  of  Zancqfier,     The  inhabitant^  of 
Glufikmt  had  always.repaired  the  faid  foot  bridge.     la  the 
year  17431  the  inhabitants  of  Glufburm  aforefaid,  being 
defirous  of  having  a  bridge  for  carts  and  carriages  ov^ 
the  faid  ftream,  applied  for  affiftance  to  the  feffions  for 
ihe  faid  Weft  Riding ;  and  thereupon  the  juftices  order* 
cd  tbe  fum  of  10 1,  to  be  iiTued  for  that  purpofe,  with  ^ 
prcwtfo,  that  the  fame  fhould  not  be  conftrued  to  extend  to 
charge  the  inhabitants  of  the  faid  Riding,  in  time  to  come^ 
whh  the  reparation  of  the  faid  bridge,  or  any  part  thereof. 
In  purfuance  whereof,  the  inhabitants  of  Glifinrm  aforefaid 
pulled  down  the  ancient  foot  bridge,  and  fold  tbe  mate* 
rials  thereof,  and  received  the  money  for  the  fame,  and 
buitt  m  bridge,  about  (izty  yards  higher  up  the  ftream,  in 
the  fame  highway,  for  foot  paflengers,  horfes,  carts,  and 
carriages.     Which  bridge  fo  built  was  of  publick  utility 
and  M^ed  conftantly  afterwards  by  all  perfons  paffing  that 
road,  tilMhe  year  1767,  when  the  fame  Was  carried  away 
by  a  flood.     And  the  queftion  was.  Whether  the  inhabit* 
ants  ol  the* faid  Weft  Riding  were  obliged  to  rebuild  tbe 
faid  bridge.    And,  in  behalf  of  the  faid  Riding,  a  cafe 
was  cited  from  1  Rdfs  Mr.  368.  which  is  as  follows  : 
<*  If  a  man  ere£ls  a  mill  for  his  own  profit|  and  makes  & 
^  new  ctit  for  the  water  to  xome  to  it,  and  makes  a  new 
^.  bridge  over  it,  and  the  fubjeds  ufe  fo  go  over  this  m 
*<  ever  a  common  bridge;  this  bridge  Ought  to  be  repaired 
<f  by  him  who  has  the  mill,  and  nor  by  the  couhty^^be* 
«^  ^aufe  he  ereded  it  for  his  own  benefit/'    But  the  court 
were  dear  and  unahimons,  and  the  Riding  was  obliged  to 
repair  this  new  bridge.    The  inhabl^nts  of  the  couirty  art 
of  common  right  bound  to  repair  all  publick  bridges,'4ie« 
caufe  they  are  ibr  tbe  benefit  of  the  c6unty.    By  Mi^f^ 
CbSrUf  .none  fhall  be  diflrained  to  nuth  bridges,  but  fliibti 
iaef  did  time  have  been  accuftomcd.    The  iobabitanf§  of 
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Gbtfiur^yftttjioX  bound  to  makt  x>r  build  Ibis  otw  bcidge 
for  carts  or  carriage! : ,  Nor  are  tbey  obliged  to  npMtr  more 
tban  they  were  before  bound  to  repair.  And  tbey  nevee 
were  bound  to  repair  a  bridge  for  hoifcBy  carts,  and  car* 
riages*  What  tbey  were  bound  by  preicription  to  repair^ 
waf  only  a  foot  bridge.  They  have  buUl  a  quite  difiereac 
bridge  in  a  different  place.  The  cafe  in  RMi  Air^  about 
a  miU  ereded  ior  a  perfon'a  own  benefit  is  different. 
IThere  the  private  emolumem  continued  to  the  perfon 
who  ereded  it :  And  it  was  not  reafonaUe  for  him  iq 
make  the  county  contribute  to  it^  whilft  the  private  be» 
nefit  continued  to  himfelf.  But  this  bridge  for  horiea^ 
cartSf  and  carriages  was  for  the  common  publick  utiJitjr 
of  the  county,  and  therefore  is  within  the  rule,-  that  ^*  if 
^  a  man  builds  a  bridge,  and  it  becomes  ufeful  to  the 
**  county  in  general,  the  county  fliall  repair  it/'  The 
common  law  therefore  attached  upon  this  bridge,  and  the 
county  ought  tp  repair  it.  Btitr*  'Man*/,  2594.  -  Bluck^^ 
Rip.  685. 

^j  the  %2  Hn  8.  <•  5*  Whirt^i  in  mmig  pUaSf  it 
unMt  b$  kfMwn  and  prsvtd^  what  bukdrid^  Uwm,  P^^lfi^ 
P0rf$n^  9r  body  politick  ought  to  rgpair  bridga  hrokiU  iu  iki 
bigbwaysi  in  ivery  fueb  cafe^  thi  faid  hridgit^  \f  tbiy  bg* 
without  a  city  or  town  corporate^  Jhall  b$  modi  by  thi  inba^ 
bitants  0/  thi  county ;  //  within  a  city  or  town  corparati^  then 
by  thi  inhabitants  of  fucb  city  or  town  corporato  \  if  part  bo* 
in  om  finrty  city^  or  totUn  forporato^  and  part  itt  auothor^ 
or  part  within  the  limits  of  a  city  or  town  corparatr^ 
and  part  without^  the '  inhabitants  of  the  JbixOf  cities  j.^. 
towns  corporate^  Jhall  repair  fuch  part  ea .  Ues  within  their 
limits,     f,  3,      .  * 

Bridges  brotin  in  the.  highways}   Tbb  exiendetb  only.to- 
common  bridges  in  the  king's  highways,  and  not  to  pri* 
vate  bridges  to  millst  or  the  like ;.  tbejemedy  .in  which 
cafe  is  not  by  indi£t(nent  but  By  action,     a  Jnfi^  JOi»,  - 

tyithin  a  city  or  town  corporate'^  It  hath  been  queftiooed, 
whether  a  borough  which  hath  00  bridge  within  it's  pwn'' 
limits,  be  not  liable  tp  contribute  to  the  repairs  pf  a 
county  bridge,     x  Haw.  2t$. 

By  the  inhabitants']  The  perfons  to.be  charged  by  this 
aft  are  comprehended  under  the  ^v^^ord  «ff^A//4UfiU  1  which 
word,  being  the  largeft  .word  of  thie.kiad,  is  naedUfuUO' 
be  explained:  -       1,  '•-  ♦ 

^ixft,  althou^  a  man  be  dwelling  in  an  houfe,  in  a  fo* . 
retgn  county,  city,  or.  town  corporate}    yet   if  hr  hatH 
lands  in  his  owxi  f  oiTsiEon  and  manurance  ii^theiCouj|ty^. 
'    '  .  city, 
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cftjT)  ort«ni«orportile,  wlitre  the  decayed  bridge  is,  lie 
is  an  iubflriMCattty  bocb  wbric  bis  perfiHi  dwtUeib,  and 
ipbere  he  huh  hni%  in  hit  o«ni  poffeffloii. 

Sreondljr*  If  »  «iao  dvrellcth  in  a  foret^fi  fiitre,  citf,or 
tMm  corporate,  and  kaipech  a  boafe  end  fervants  in  an* 
oehcr  Alice,  city,  ior  toimi  corporate  $  be  is  an  inhabkant  in 
each  ihice,  citj^,  or  town  corfyorace  wkhin  this  ftatote. 

XhtnUy, '\£xf«  t^rmini^  every  perfon  (hat  durelleci' in 
any  fliire,  city,  or  town  corporate,  though  he  harh  but  a 
porfDoal  refidence,  yet  he  is  faid  in  Uw  to  be  an  inha* 
bitanf,  or  a  dweller  there,  as  fervants,  or  the  like ;  but 
thit'fiatute  extendeth  not  !•  them,  but  to  fneh  b6iiAK>Mer« 
who  m^  be  diftrained  for  non-paymafit :  And'k  wooM 
be  infinke  and  ioipoffibie,  to  tax  every  Inhabitant  beii^ 
fio  boufbolder. 

Fourth,  Every  corporation  and  h/oif  politic,  refiding 
in  any  county,  city^  or  town  corporate,'  oi^  having  laMt 
or  tenements  in  any  county,  ciry,  or  toum  cOrponie 
which  they  keep  in  their  own  hands  and  occupacioo,  are 
iaid  to  he  inbobisanta  there,  within  thepufvievr  of  this 
ftatute. 

Fifthly^  An  ioCsnt,  that  hatb  boufe  or  land*  by  dofetflt 
€>r  purehafe,  is  liable  to  the  pubKcfe  charge  i  and  lb  ja  the 
hu&and  of  a  feme  covert,     a  Inft.  702. 

A  tenant  at  will  of  in  houfe,  v^ikb  adjoini  to  a 
common  bridge,  is  bound  to  repair  the  boufe,  fothar  the 
publick  be  not  prejudiced  by  the  want  of  repair,  although 
ho  be  not  bound  to  repair  as  to  hif  iandlord.  £•  R^uu 
856. 

The  freehold  of  bridges  is  in  him  that  bath  the  Ma- 
bold  of  the  foil  i  but  the  free  paffage  is  for  all  the  kio^s 
liege  people^    %  I^^.  705. 

//•  P^wer  of  the  ka  to  infiiro  tberetf. 

Decays  of  bridges  are  prefcntahic  in  the  leetj  or  tain« 
a  InJ.  701.  ^ 

in.  Tower  of  thijuJUcos  inJiUiom. 

thiju^s^  wfo^r  ifthm  m  iht  i^  (i  Q.),>Mr  hm 
pettmt  io  vtfuii¥j  hmr  mid  deiertmm  in  tig  gintrol  ftffim^ 
of  ^ILmmmr  ef  onwejamei  ^hrUgn  irthn  m  tbi  bij^wop^ 
U  ibt  damage  of  tbt  king's  bego  fiOpliy  end  u  maktjmcb  fn- 
€§/inndpsins  open  einrj  ftifentmnt  egainft  fuA  etetfgbtu 
be  tba*gtd  «#  makt  §r  amend  ibim^  m  iht  king's  btneb  nfioBf 
doibp  eras  itjballjeim  bf  ibek  dt/frrtiens  to  bo  meefforj  aid 
i  ionvmuft. 


i9mfiMiinU  fif  f^  fp^*^  amndmitit  §ffucb  hridgeu   21  H.  8. 
€•  5.  f-  i» 

P^ur  if  them  at  thi  h^fi]  li  the  bridge  be  wiKhin  a  fran* 
chifc^  which  hath  not  four  jufiices,  aad  a  fefltona  of 
its  own,  the  jufticcs  of  the  county  fliall  inquire:  hut 
if  the  fraischife  foe  a  county  of  itfclf,  ^nd  hath  not 
four  juftices  (1  ^U  >(  ^^  o<^(  wiihin  this  fiafiute,  but 
is  left  to  the  remedy   which  it   bad   at  common   law* 

jM  t9  mats  procefs'2  WheM  <he  bridge  i$  in  one 
fl)iie,  and  the  perfons  or  lands  which  ought  to  be  charged 
are  in  another  (hire ;  or  where  the  bridge  is  within  a 
city  or  town  corporate,  and  the  perfons  or  lands  that 
ought  to  be  charged  are  out  of  the  faid  city;  the  ju& 
tices  of  fuch  (hire,  city,  or  town  corporate,  Ihall  have 
power  to  hear  and  determine  fuch  annoyances,  being 
within  the  limits  of  their  commiiTion  :  and  if  the  an«<* 
fK>yance  be  prefented,  then  to  make  procefs  into  every 
AxTt  4>f  the  real 01,  againft  fuch  as  ought  to  repair  the 
famfy  and  10  do  further  in  every  behalf  as  they  might  do, 
if  the  perfons  or  lands  chargeable  were  in  the  fame  (hire, 
city,  or  town  corporate  where  the  annoyance  is*     22  //•  8. 

Ji  thi  khg^s  hincb  ufaally  dcth]  The  prefentment  at 
common  law,  might  be  before  the  king's  bench,  or  at  the' 
affixes,     ilnJl.'jQi. 

JV.  Concerning  the  300/001  at  the  ends  of  bridges. 

Such  part  and  portion  of  the  highways,  as  well  within 
franchifes  as  without,  as  lie  next  adjoining  to  any  ends  of 
any  bridges,  diftant  from  any  of  the  faid  ends  by  thefjpacc 
of  300  foot,  (ball  be  made,  repaired,  <and  aitiended  as 
often  as  need  (hall  require ;  and  the  jufticcs,  or  four  nf 
fhem  (i  ^.),  (hall  have  power  to  inquire,  hear  and  de- 
termine, in  the  general  fefllons,  all  manner  of  annoyances 
of  and  in  fuch  highways,  fo  being  and  lying  next. adjoin- 
ing to  any  ends  of  bridges,  diftant  from  any  one  of  the 
ends  of  fuch  bridges  300  foot,  and  to  do  in  every  thing 
concerning  the  making,  repaii ing,  and  amending  of  fuch 
bighways,  in  •as 'ample  manner  as  they  may  do  for  the 
making,  repairing,  and  amending  of  bridged.      22  H:i, 

V.  Ihdi8m^nt  of  hridgis.     ,    . 
U^  tmnty  Jhall  be  applied  to  th$  repair  cf-hrldgef^  fmfU 
priftntmtnt  bt  made  *y  the  ^r and  ju^x  at  the  ajftzes  crfejftons^  • 

ef 
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•f  iSitr  in/iificiin^  in€»nvinitnif^  9r  want  ^  rtpgrg^mm 

12  G.  2.  C.  29    f.  13. 

An  indidment  for  not  rq)airing  a  bridge,  ought  to 
(hew  what  fort  of  a  bridge  ttis,  whetber  for  carte  and  car-* 
riaget,  or  for  horfes,  or  for  footmen  onlf.  £.  Raym.  iiy;* 

if  a  man  be  indided  for  that  by  reafon  of  the  tennre  of 
certain  lands  he  is  bound  to  repjir  a  bridge,  it  muft  be  al^ 
leged  where  cbofe  lands  He.     2  //.  //I  i8f . 

Any  particular  inhabitant  of  a  county,  or  tenant  of  land 
charged  to  the  repairs  of  a  bridge,  may  be  made  defend- 
ant Co  an  indi£tmeat  for  not  repairing  it,  and  be  liable  to 
pay  the  whole  fine  aficfied  by  the  court,  %t  the  default  of 
repairs,  and  thall  be  put  to  his  remedy  at  law  for  a  con^ 
trtbution  from  tbofe,  who  are  bound  to  bear  a  proper- 
tionable  fliare  in  tbe  charge ;  for  the  cecrfliCy  of  the  cafe 
requires  the  greateft  expedition  in  cafes  of  this  nature} 
for  bridges  being  of  abfolute  neceffity,  .are  not  to  lie  unre- 
paired till  fuits  are  determined,     i  Haw.  221. 

If  a  manor  be  held  by  the  fervice  or  tenure  of  repair-* 
ing  a  common  bridge  or  highway,  and  that  manor  after- 
wards comes  .to  be  divided  into  feveral  hands  \  tvery  one 
of  thefe  alfenees  being  tenants  of  any  partel,  either  of 
the  demefnes  or  fervices,  Oiall  be  liable  to  the  whole 
charge,  and  are  contributory  among  themfelves*  And 
tbo*  the  lord  of  the  manor  might,  upon  the  feveral  alien- 
ations, agree  to  difcharge  thofe  that  purchafed  of  him^ 
of  fuch  repairs ;  yet  that  (hall  not  alter  the  remedy  for 
tbe  publick,  but  only  bind  the  lord  and  thofe  that  claim 
under  him.  As  the  whole  manor,  and  every  part  of  it, 
in  the  poflcflion  of  one  tenant,  was  once  chargeable  with 
tbe  reparations  s  fo  it  ihall  remain,  notwithftanding  any 
zSt  of  the  proprietor  :^  It  (hall  not  be  in  his  power  to  ap- 
portion the  charge  whereby  the  remedy  for  publick  bene- 
w  (hould  be  made  more  difficult,  or  by  alienations  to  pcfw 
font  unable,  to  render  it,  in  refped  of  the  parts  whici| 
Ihould  come  unto  fuch  hands,  quite  frufirate.      i  Salim 

358- 

It  hath  been  refolved,  that  it  is  not  fufficieat  for  the 
defendants  to  an  indictment  for  not  repairing  a  bridgje,  to 
cxcttfe  tbemfelves,  by  fhewing  either  that  they  are  ooc 
bound  to  repair  the  whole,  or  any  part  of  the  bridge,  with- 
out (hewinff  what  other  perfon  is  bound  to  repair  the  tunc  ; 
and  it  is  uid,  that  in  fuch  cafe  the  whole  charge  (hall 
be  laid  upon  fuch  defendants^  by  reafon  of  their  ill  plea. 
I  haw.  221. 
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'  tt  (ceoieth,  tliat  no  inhabitant  of  a  touhty  ought  to  be 
Zjuror^  for  the  trial  of  an  iflue,  whether  the  county  be 
bound  to  fuch  repafrs  or  not ;  and  therefore  the  jury  muft 
come  from  fome  adjacent  county,  i  Haw.  222. 
-  And  it  feemeth  that  the  fame  objeAion  may  lie  as  to  the 
pi/lhts^  where  they  are  (as  it  may  probably  happen)  all 
ifiterefted.  In  which  cafe  it  feemeth  that  the  trial. (hail  be 
in  the  next  county.  For  where  an  impartial  trfil  cannot 
be  had  in  the  proper  county,  it  {halt  be  tried  as  near 
to  the  fame  as  may  be.  As  in  the  cafe  of  the  king  and 
the  inhabitants  of  the  county  of  the  city  of  Norwich^  con- 
cemtng  a  counry  bridge,  the  trial  was  in  SUjffoli.  Burr% 
Mahsf.  859,  86o. 

But  by  a  fpecial  ftatute,  an  inhabitant  of  the  county, 
ia  fuch  cafe,  may  be  a  witne/s.     i  Ann.  ft.  i.  c.  18. 

Nff  finty  iffitfy  penalty^  or  forfdiurty  upon  any  prefentmint^ 
$r  indt3mentfor  mi  repaying  bridges^  or  the  highways  at  ihi 
§nds  of  hridgts^  Jhall  bi  returmd  into  the  exchequer^  but  Jball 
ti  paid  t9  thi  treafurtr^  to  be  applied  towards  the /aid  repairs^ 
and n$t  otbirwife.     t  Ann.  i^.  i.  c.  18.  f.  4* 

And  no  prefentment  ov  indiifment  for  not  repairing,  bridges^ 
ot  bigbwap  at  the  ends  of  bridges,  Jhall  be  removed  by  cer- 
tiorari out  of  the  county  into  another  court.  I  Ann.  ft.  I. 
c.  18.  f.  5. 

Removed  by  certiorari^  In  the  cafe  of  K.  v.  inhabitants  of 
Cumberland^  //.  35  G,  3.  the  chief  queftion  was^/Whethcr 
an  indi£lment  for  not  repairing  a  bridge  could  be  removed  by 
certiorari  or  not  ?  To  (hew  that  it  could  not^  the  defend- 
ants  relied  6n  the  above  claufe;  but  (he  profecutor  con- 
tended, that  it  was  intended  only  to  prevent  defendants 
removing  fuch  prefentments  or  indtdments,  and  did  not 
take  away  the  certiorari  from  the  profecutor. ^^^y  L.  Kenyon 
Ch.  J.  the  words  of  thi^  ftatute  are  very  general ;  but  if  In 
the  conftrudion,  we  were  to  read  them  In  their  fuUextenf* 
it  would  introduce  a  fblccifm  in  the  law,  for  in  thcfe  cafes 
the  defendants  are  the  inhabitants  of  a  county;  and  if  the 
Indidoient  cannot  be  removed  by  certiorari^  &c.  fuggeftion 
entered  on  the  record  that  the  inhabitants  of  the  county  are 
interefted,  in  order  to  have  the  trial  elfewhere,  the  indtA- 
ment  muft  be  tried  by  the  very  perfons  who  are  parties  in 
the  caufe.  This,  I  believe,  would  be  an  anomalous  cafe  in 
the  law  of  England.  However  this  queftion  does  not  reft 
on  that  general  obfervation  ;  if  this  were  a  new  cafe,  we 
fliould  confider  whether  the  extenfive  words  of  this^  ftatute 
ought  not  to  be  narrowed  in  their  conftrucSiion  in  order  fp 
arrive  at  that  point  which  is  the  objcil  of  all  laws— the 
Vol..  I,  Y  attainment 
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sfttainment  of  joftice.  Now,  in  (upport  of  the  conftnidfoifr 
Contended  for  by  the  profecuCor,  that  the  &lute  does  dot 
prevent  the  removal  of  thi».tndiftment,  many  inftanccs  have 
been  furniflied  of  indidments  for  not  repairing  bridges 
having  been  removed  bv  artiontri  applied  for  by  the 
piofecutori  and  his  lordinip  cited  a  number  of  cafei^  and 
Aid,  that  on  the  authority  of  thofe  cafet*  the  court  were  of 
opinion  that  the  artiorari  was  properly  iflued.    Dan^m 

And  a  urti^rmi  lies  to  remove  an  order  made  by  the 
jaftices  concerning  the  rdpair  of  a  bridge^  purfuant  to  » 
private  afi  of  parliament ;  and  the  juftices  ought  to  re^ 
turn  the  private  aft  upon  which  their  order  is  founded^ 
Dalt.  504. 

£•  4  G.  4»  £.  and  the  inhabitants  of  HamlHu9rtik  l^poa 
motion  to  quaflt  a  artimrari  to  remove  an  indidment  againft 
the  defendants  at  feffions,  for  not  repairing  a  bridge ;  it 
was  inftfted^  that  by  the  i  Atm.  r.  i&  the  urthrwi  is  takeo 
away.  To  which  it  was  anfwered,  and  refolved  by  the 
court,  that  this  a£t  exteadetb*  onlv  to  bridges-  where  the 
county  is  charged  to  repair;  and  that  where  a  private  per*, 
fon  or  parifkis  charged,  and  the  right  will  come  in  quef^ 
tion,  the  ad  of  the  5  CsT  6  ^«  r.  x  i.  hath  allowed  the 
granting  a  artUrwru  And  therefore  they  refofed  tO'i}ttallu 
Str,  900. 

VL  Charges  of  repairing:. 

By  the  ia  G.  %.  c.  29.  The  charges  of  repairing  ancF 
amending  bridges,  and  highways  at  the  ends  of  br^gea^ 
ihall  be  paid  out  of  the  general  county  rate.    /.  i. 

Vllk  Surveyors  of  the  work. 

The  four  juftices  in  feffions  as  aforefaid  may  appoints 
two  furveyorsy  with  falariea,  to  fee  the  bridges  amended  • 
.22  H.  8.  r.  5./  4. 

And  this  bufinefs  of  furveying  the  bridges,  for  the  more 
convenience,  is  afually  annexed  by  the  jufticies  to  ihc  o^ 
fice  of  the  high  conftables  ;  for  which  they  have  by  this* 
daufe  power  to  allow  them  falaries. 

VIIL  Manner  of  repairing. 

It  feemeth  to  be  clear,  that  thofe  who  are  bound  to  re* 
pair  bridges,  muft  make  them  of  foch  height  and  ftrengtht 
as  &aU  be  anfweraUe  to  the  courfe  of  thc^  waiar»  whether 

it 


It  oohtintie  in  the  old  channel^  or  make  a  nevr  Me.  iHkw^ 
aai. 

And  peifons  arc  not  trefpaflersy  for  enfring  on  any 
adjoining  lands  Car  repairing  bridges,  or  laying  thereon  the 
tequifite  materinls.     i  Haw.  221. 

1  n  f  he  cafe  of  Ki  v  Juftices  of  GUnMrgwflnn^  7**  33  (?•  3.  Cbas^of  tte 
Bulier  J.  faid,  *«  As  lo  the  power  of  jufticea  to  change  £^11!!*^ 
roads,  by  changing  the  local  fituation  of  a  bridge,  there      ^^ 
certainly  are  old  cafes  againft  It,  and  they  were  properly 
ilecidedf  becaufe  previous  to  14  G.  2.  t*  37.  (below) 
the  feffions  had  no  power  to  change  the  ficuation  of 
bridges ;  but  that  ad  impliedly  gives  them  that  power»  for 
it  enabled  them  to  purchafe  lands  adjoining  any  countj 
bridge  for  ihi  men  C9mm»duui  enlarging  and  c»nvem§ni  rgm 
hilSng  thifam$.    This  therefore  impliedly  gives  them  tht 
power  of  alteribg  the  pofition  of  the  bridge  to  fuit  the  con* 
Yenience  of  the  publick.**    Dutnf,  and  Eafty  5  V.  279. 

And  in  t&e  above  cafe  of  K.  v.  inhabitants  of  CnmhtrUmJp  wideabg 
j».  35  6.  3«  the  couft  ftrongly  intimated  {though  no  pofi.  Widget* 
tJve  opinidn  was  given),  that  if  a  bridge  ufed  for  carriages, 
though  formerly  adequate  to  the  purpofes  intended,  were 
hot  no#of  fuflicient  width  to  meet  the  publick  exigencies) 
Owing  to  the  increafed  width  of  carriages,  the  burden  of 
widening  it  muft  be  borne  by  thofe  who  are  bound^to  repair 
the  bridge.    .  And  upon  that  queftion  there  cannot  be 
entertained  much  doubL    Dnmf.  and  Raft^  6  V.  294* 

IX.  Vwrthafmg  lands  adjoining* 

*  The  juftices  at  their  feiSons  may  purchafe  any  parcel  of 
land,  adjoining  or  near  to  any  county  bridge,  for  the  more 
commodious  enlarging,  or  convenient  rebuilding  the 
fame,  not  exceeding  one  acre,  to  be  paid  for  by  the  trea* 
furer  out  of  the  county  rates,  by  order  under  the  hands 
and  ikals  of  the  faid  juftices  in  their  faid  feffions ;  which 
lands  fo  purchafed  uall  be  conveyed  to  fuch  perfon  or 
perfons  as  ibe  juftices  in  the  tiid  ftfinns  flisll  appoint,  in 
truft^  for  enlarging  or  rebuilding  the  laid  bridges.  14  G.  2» 

X.  ContraBing  for  a  term  of  years. 

By  the  12  G.  2.  c.  29.  /•  14.  When  any  pnblick 
bridges,  ramparts,  banks,  or  cops,  are  to  be  repaired  at 
the  expence  of  the  county^  the  juftices  at  their  general  or 
quarter  feffions,  after  prefentment  made  by  the  grand  jury 
•fchitririm' of  reparation,  may  contra^  with  any  perfon 

Ya  for 
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for  rebuildingi  repairing,  and  amending  the  fame,  (at 
any  term  not  exceeding  (even  years,  at  a  certain  annual 
fum.  ^  ,     . 

In  order  to  which  they  (hall  give  publick  notice  of  their 
intention  of  contrading  with  any  perfon,  for  rebuilding, 
repairing,  and  amending  the  fahie. 

And  fuch  contrads  (hall  be  made  at  the  moft  reiironable 
price  which  (ball  be  propofed  by  the  xontf adiofs ;  whd 
ihalf  give  fufficient  fecurity  fdr  the  due  perforchance  there* 
of,  to  the  derk  of  the  peace. 

And  all  contraSs  When  agreed  to,  and  all  orders  relat- 
ing thereto,  (hslll  te  entered  in  a  book  to  be  kept  by  the 
clerk  of  the  p^ace  for  that  purpofe ;  who  (hall  keep  the 
fame  among(t  the  records  of  the  county,  to  be  inTpeScd  by 
any  of  the  juflices  at  all  fealbnable  times,  and  by  any  per- 
fon employed  by  any  pari(h  or  place,  contributing  to  the 
fame  without  feet 

Indiftcneht  for  a  bridge  out  of  repain 

Wcftmorland.    jn  T  the  caths  vf  — gwd  and  Im* 

•^  ful  men  of  the  county  aforefatd^  tben 

end  there  [worn  and  charged  to  inquire  for  our  faid  lord  the 

king^  and  the  body  of  the  county  oforefaid^  it  is  prefented^  that 

a  certain  common  bridge^  ever  the  river  — —  commonly  cell' 

£d  n  bridge^  lying  and  being  in  the  parijh  of  ■  in 

the  county  aforefaid^  in  the  klng*s  common  highway  theri^  leading 

/rem  the  market  toum  of  '  to  the  mcriet  town  of' 

in  the  faid  county^  altogether  and  from  the  time  whereof  the 

mimory  of  man  is  not  to  the  contrary^  being  a  common  king's 

highway  for  all  the  lieges  andfubjeHs  of  our  faid  lord  the  Un§ 

and  of  bis  ancejiorst  with  their  horJtSy  carts^  and  carriages  to 

gOf  pafs^  ridf^  and  travel  at  their  pleafure^  on  the  ■ 

/lay  ff  .M,  in  the  —  year  of  the  reign  of  — -  tuaSf 

and  yet  is  in  great  decay ^  broken^  and  ruinous  i  fo  that  tbiliiitt 

andjuhye^ls  of  our  faid  lord  the  king^  upon  and  $ver  the  faid 

bridge  tviib  their-  horfeSf  carts,  and  carriages  could  not  and 

eannot  go,  pafsy  ride^  and  travel^  without  great  danger^  te 

the  grievous  damage  and  nuifance  of  all  the  lieges  andfubjtQs 

afeurfeud  lord  the  king^  upon  and  aver  the  fame  bridge  gcin^j 

p^jfftng,  ridings  and  travelling,  and  againft  the  peace  of  out 

faid  lard  the  king,  his  croun  and  dignity^ 

Jttdibat  tbi  inhabitants  of  the  county  aforefaid,  the  coM" 
mon  bridge  aforefaid  (fo  as  aforefaid  being  in  decay)  ought  to 
repair  and  amende  when^  and  fo  often  as  it  Jball  be  «- 


[Or,  AnJ  thai  A.  O.  lnii  if  — ^:—  in  ihefaii  county^ 
genileman^  hy  rtafon  of  Bis  tenure  of  certain  lands  lying  in  thi 
p^ijh  of '  ^  '  afortfuid^  and  elfewben  in  th4  faid  cpimty^ 
iugit  ta  mahj  repair^  and  amend  the  faid  Commor^  bridge^^  a$ 
oft^nasandwhenitjhutlbeneceffary^'] 


T)  U  G  G  E  R  Y  (from  the  Itglfanisigarenii  a  buggerer^  wb»t  it  ii« 

^  this  vice  being  faid  to  have  been  brogght  into  ^ng- 

land *oui  of  haiy  by'fh^'  Lombard^)  is  a  deceftirble  and  .    "0  ^ 

abomJnjible  fin,  afnongft  chriftiani  not  co,be  named,  com*  '""* 

mitted  by  carnal  knowledge,  agatnft  the  brdinaiic^  of  the 

Creator,  and  order  of  nature,  by  mankind  with' mankind, 

or  with  brute  beaft,  or  by  ^^rorhankind  with  brute  beaft*  ^  ..^ 

ilnfi.  58.  —    '  •     *   -^ 

And  bf  (be  ftatute  of  15  /f.  8.  ^.  6.    Buggery  com*  Thepaoift* 
mitted  with  mankind  or  beaft'  is  made  felony  without  be*  "^''^ 
nefit <)f  clergy.     And  the  juftices  of  the  peace  may  bea^  '*--  '  -^ 

and  determine  the  fame,  as  in  cafes  of  other  felonies. 

Which  faid  flatuce  'making'it  felony  generally,  there  Pr}fi<jp«l  •sA 
may  be  accefiaries  both  before  and  after.     But  thofe  th^t  «««^'y. 
are  prefent,  aiding  and  abettmg,  ^re  all  principals.     And 
altho*  none  of  the  principals  are  admitted' to  their  clergy, 
yet  acceiTariei*  before  and  after  are  nod  exeioded  frorr^ 
dcrgy.     I  //.  //.  670:  .  -• 

If  the  party  buggered  be  within  the  age  bf  drftretion  lfifanr«. 
(which  is  generally  reckoned  the  age  of  14)  it  is  ho  fe- 
looy  in  him,  but  in  the  agent  only.     But  if  buggery,  bcf 
committed  upon  a  man  of  the  age  of  difcretioDf  it  is  felon/ 
in  them  both.     3  Itffi.  59.     i  //.  H.  670. 

By  the  articles  of  the  navy  (22  G.  2.  c.  33.),  if  any  Kavy. 
perfon  in  the  fleet  (hall  commit  the  unnatural  and  detefl« 
able  (in  of  buggery  or  foJomy  with  man  or  beaft;    he 
fliall  be  puni(hed  with  death  by  the  fentence  of  a  cot^^ 
martial. 


^3 
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Aod  entry.   .  And'entrifig]    It  is  deemed  an  entry,  iN^hen  the  thief 

breaketh  the  houfe,  and  his  body,  and  any  part  thereof,  as 
bfS'fbot,  or  bis  arm,  is  within  any  part  of  the  houfe  j  or 
ivhen  he  potteth  a  gun  into  a  window  which  he  hath 
broken,  or  into  a  hole  of  the  houfe  which  he  hath  made^ 
of  intent  to  murder  or  kill-;  this  is  an  entry  and  break- 
ing dut  of  the  houfe: '  but  if  he  doth  barely  break  the 
I     boufe,  without  any  fucb  entry  at  all,  this  is  no  burglary. 

In  the  care  of  Gtorgi  Gibbons^  at  the  Old  Baii^  ia 
Jwii  1752;  Gibbons  was  indided  for  burgia/y.in  the 
dwelling  boufe  of  Jahn  JlUn.  It  appeared  in  evidence, 
thvt  the  prifener  in  the  ntghc  time  cut  i'hoVt  in  the  win* 
*  dow  ibutiers  of  the  profecucor^s  (hop,  Which  was  part  of 
bis'dwelKng  houfe;.  and  putting  his  hand  thro' the  bole, 
took  out  watches  and  other  things,  which  bang  in  the 
ihop  wtth'inhrs  reach  :  but  no  entry  wa»  proved,  other« 
i^ife  >thaiv  by  putting  hi^  hand  thro*  th6  hole.  This 
l^as  Wd'lobe  burglary,  ^nd  the  prifonerwas  convified. 
JRj/?.  f07,8; 

If  divers  come  in  the  night  to  do  a  burglary,  and^ne 

iof  •^hech  brieafk  .and  €nttr^  the'  reft  of  them  ftandifig  to 

watch,  at  a  dlftaiice,  this  U  burglary  in  alL     3  imfii  64.  ' 

'  whtt  ft«n  be    :     Tb0  mahpHbouft]  This^  iiTckides  al^fo  churches,  and  tbe 

l^rkfl*.**"'  ? walls  and  gwes  of-a  walled  town,     i  Haw.  J03. 

Mr;  Hawkins  fays,  all  out^ buildings,  as  barns,  ftables, 
dairy 'boufes,  adjoining  to  a  houfe,  are  looked  upon  as  part 
thereof^  and  conftquently  burglary  may  be  committed  in 
'  them :  but  .if  they  be  removed  at  any  diftance  from  tbe 
houfe,  it  feems  that  it  hatli  not  been  ufual  of  late  to  proceed 
agatnft  ofiences  therein  as  burglaries,     f  Haw.  104. 

And  L.  Hali  fays  more  explicitly,  the  manfion  bottfe 
doth  not  only  include  the  dwelHng  houfe,  but  al(o  the 
outhoufes  that  are  parcel  thereof,  as  barn,  ilable,  cow* 
houfe,  dairy-boufe,  if  they  are  parcel  of  the  onefiuage, 
tho'  they  are  not  under  the  fame  roof,  or  joining  con« 
tiguous  ta  it ;  and  fo,  he  fays  it  was  agreed  by  all  the 
judges:  but  if.  they  be  no  parcel  of  the  meflfuage,  as  if  a 
span  take  a  leafe  of  a  dwelling  houfe  from  one,  and  of 
a  barn  from  another }  or  if  it  be  far  remote  from  the 
dwelling  houfe,  and  not  fo  near  to  it  as  to  be  reafonably 
cfteemed  parcel  thereof,  as  if  it  ftand  a.  bow-fliot  on 
from  the  houfe,  and  not  within  or  near  the  curtilage 
of  the  chief  boufe,  then  the  breaking  is  not  burglary* 
for  it  is  not  a  manfion  houfe,  nor  any  part  thereof. 
I  H.Hn  55$,  ^ 

To 
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To  breat  tnd  enter  a  Pnop^  not  parrel  of  the  manfioii 
boofe,  in  which  the  (hopkeeper  never  lodges,  but  onlj 
works  or  trades  there  in  the  ilay  time,  4s  not  burglary^ 
t)Ut  only  larceny  91  but  if  he,  or  his  fervant  uruaHy,  or  often 
lodge  in  the  (bop  at  night,  it  is  then  a  manfion  houfip,  in 
which  burglary  may  he  committed,     1  H.  H.  557,  8. 

A  chamber  in  one  of  the  inns  of  court,  whrrcin  a  perfbn 
ttfoally  lodges ;  or  a  lodging  in  partof  a  boufc  divided  from 
the  reft«  and  having  a  door  of  its  own  to  the  ftraet,  is  pro- 
perly called  a  maniion^houfe.     i  Hawk.  c.  38./  13. 

And  where  inmates  have  feveral  rooms  in  a  houfe  of  which 
they  keep  the  keys,  and  inhabit  them  feverally  With  their 
Aimilies,  yet  if  they  enter  at  one  outer  door  with  the  owner, 
tfaefe  rooms  cannot  be  faid  to  be  the  d welling- houfes  of  the 
inmates,,  but 'the-  indidment  ought  to  be  for  breaking  the 
-boufe  of  thie  owner.  But  if  the  owner  inhabit  no  part  of 
the  houfe,  or^cven  if  he  occupy  a  (hop  or  a  ceHar  in  it,  but/ 
do  not  fleeptfaerein,  the  apartments  of  fuch  inmates  fhall  be 
confidered'tfs  their  refpedive  dwell ing-houfes.  LtdcViCr. 
Law.  84,  85.  and  cafei  there  cited. 

But  it  is*not  ncKeiTary  to  make  it  bul'glary,  that  any  per- 
fen  be  a£hia)ly  in  the  houfe,  at  the  very  time  of  the  offence 
committed,     i  Haw.io'^, 

At  Niwgats  feffioDS,  in  January  1750,  John  Nuthrotcn 
mAiMiiis  Nuibrnon  were  indided  for  burglary  in  the  dwel- 
ling houfe  of  one  Mr.  Fakney  at  Hatkngy^  aitd  dealing 
divers  goods.  It  appeared  by  Mr.  Fakney*%  evidence,  that 
be  held  this  houfe  for  a  term  of  years  not  yet  expired,  and 
made  ufe  of  it  as  a  country  houfe  in  the  fummer,  his 
chief  refidence  being  in  I^jfidn:  That  about  the  latter  end 
of  the  laft  fummer,  he  removed  with  his  whole  family  to 
bis  houfe  in  the  city,  and  brought  away  a  confiderable 
part  of  his  goods  :  That  in  November  lali,  his  houfe  was 
broke  open,  and  in  part  rifled ;  upon  which  he  removed 
the  remainder  of  his  houfliold  furniture,  except  a  clock, 
and  a  few  old  bedfteads,  and  fome  lumber  of  very  little 
value;  leaving  no  bed,  or  kitchen  furniture,  or  any  thing 
clfc  for  the  accommodation  of  a  family.  Mr.  Fakney^ 
being  afked,  whether  at  the  time  he  fo  disfurniOied  his 
boille,  he  bad  any  intention  of  returning  to  refide  there, 
declared  that  he  had  not  come  to  any  fettled  rcfolution 
whether  to  return  or  not$  but  was  rather  inclined  totally 
to  quit  the  houfe,  and  to  let  it  for  the  remainder  of  his 
term*  The  hSt  the  prifoners  were  charged  with  was  fuf- 
ficiently  proveo  ;  and  was  commifted  about  midnight  the 
firft  of  January  laft*    The  court  •^as  of  opinion,  that  the 

pro- 


330  IBntffiatf^ 

profecutor  having  left  bis  boufc,  and  diifurotlhed  ic  in  Ae 
manner  before  mendoned,  without -aoj  fetded  icfolatios 
of  returning^  but  rather  inclining  to  the  contrary,  it  could 
not,  under  thefe  circttaiftancet,  be  deemed  hja  dwelling 
bottfc,  at  the  time  the  h&  was  committed  %  and  accord- 
ingly dire£^ed  the  jury  to  acquit  the  prtlbaers  of  the  borw 
glary,  which  they  did,  hut  found  them  guilty  of  Iclony 
in  fiealing  the  clock,  and  fome  €»ther  fmall  matteie.  And 
they  were<Mrdered  for  traofportation^—And  the  dififttdioa 
is  this :  Where  the  owner  quittetb  the  houie,  jumm  r^nnr- 
i#jri{,  it  may  ftill  be  confidered  as  bit  manfioo  houfe,  the* 
no  perfon  be  left  in  it ;  many  citicens,  and  fome  iawyera,  do 
fo  from  a  principle  of  good  hu(bandry«  in  the  fiimmer,  or 
for  a  long  vacation.  But  there  muft  be  an  iatcntiqa  of  le- 
turning,  otherwife  it  wiU  be  no  burglary*  f§/l.  76,  77. 
iwhit  fttil  %t  In  At  might}  Lord  C9ii  fays,  as  long  at  tiie  day  con* 
tinues,  whereby  a  man't  countenance  may  be  dificerned,  it 
is  called  day ;  and  when  darknefs  comes,  and  day  light  is 
paft,  fo  as  by  the  light  of  iwf  you  cannot  dilbera  the  ooua* 
tenance  of  a  man,  then  it  is  called  night*  And  tbiadodi 
aggravate  the  offence;  iince  the  night  istbe  time  whereia 
man  is  at  reft,  and  wherein  beads  run  about  ledung  their 
prey.  Hence  in  ancient  recocds,  the  t«7light  was  fignified. 
When  it  was  faid,  imUr  €Mfmm  &  btptim  (between  the  dog 
and  the  wolf) ;  for  when  the  njght  begins,  $bt  dog  Sequ, 
and  the  wolf  feeketh  his  prey.     3  In/I.  ^3. 

At  the  Lancqfiir  I^ut  afliices  1771  &  K.  and  19^d4dhfim, 
There  w<»  an  indiAmeot  for  burglary,  alleging  the  fift 
CO  be  committed  in  the  night,  but  not  cxpreffing  about  what 
hour  it  was  done.  Mr.  J.  G$uU  held  the  tndiftmeot 
sn(ufficient  as  for  a  burglary,  and  direAed  the  prifiMKr  10 
be  found  guilty  of  a  fimple  felony  only.  He  faid,  that  ac* 
cording  to  the  old  doflrine,  a  burglary  ipight  be  committed 
at  any  time  between  fun  fetting  and  fun  rifing}  but  that 
the  rule  now  eftablifhed  is,  that  it  cannot  be  OQunmittsd 
during  the  anpufculum ;  that  therefore  it  is  neoeflary  to 
fpecify  the  bour^  in  order  that  the  fad  ouy  appear  upon  the 
face  of  the  indidment  to  be  done  between  the  twyligbt  pf 
the  evening  and  that  of  the  morning. 

Accordingly,  Sir  fTtUiam  Blac^m  fays,  the  better 
opinion  feems  to  be,  that  if  there  be  daylight  enoogb,  begtffl 
or  left,  to  difcern  a  man*s  face  withal,  it  is  no  bmrgliry. 
Bute  his  doth  not  extend  to  moonlights  for  then  maay 
midnight  burglaries  would  go'  uapuniibed :  and  bcfides 
the  malignity  of  the  ofSmoe  doth  not  fo  properlv  arife  ftoai 
its  being  done  in  the  dark^  as  at  the  dead  cSf  mgkt|  whm 
all  the  creation^  except  beaftt  of  prey,  aie  at  ^i  wImo 
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fieep  has  jifarmed  the  owner,  and  rendered  his  cafile  as  it 
were  defeoceleff.    4  fi^irl.  224. 

^tb  intent  t9  conmH  fel0ny]  There  can  be  do  bargUry,  Thtrt  Mtia  It 
hut  where  the  i^diSinenjC  boch  exprefshjr  alleges,  and  the  m  intent  to 
verdid  alfoiSndN  ajR  iotenijon  to  commit  fome  ^eionv ;  for  ^^^  i^*S* 
if  it  appear,  that  ihe  pffender  ipeanc  only  to  commit  a 
trefpafs'  as  to  heat  the  party,  or  the  like,  he  is  not  guilty 
0f  burglary.     I  Haw'.  105. 

However  it  feems  the  nm^h  bjctter  opinion,  that  wti 
jQtencio|i  10  coQMiiil  a  Mpe  or  other  fuch  crime,  which 
fti  mad«  felony  hy  Oatate,  and  was  a  trefpafs  onlf  at  com- 
moa  law,  will  make  a  man  guilty  of  burgfarv,  as  much 
as  if  fuch  c^nce  was  a  felooy  at  coovmon  law  $  becaufe 
Wherever  a'ftatute  makes  any  offence  felony,  it  incident^' 
ally  gives  it  all  the  proparcies  of  a  felony  at  common  law* 
i  Haw.  165. 

mgthr'tbf  fftfnhui  intent  he  exeeutei  sr  fi§t^  Thus  thej^ 
are  burgbrs,  who  break  any  houfe,  or  church  in  the 
night,  although  they  take  nothiag  away*  And  herein 
^is  oilS^nce  difiers  from  robbery,  which  requires  that 
jfiMnecbitig  be  taken^  thp*  it  is  not  material  of  what/ 
faiue. 

WhcTf  a  man  cotpmits  burglary  and  at  the  fame  time  perfoat  ac^ut. 
fteals  goods  out  of  the  houfe,  it  is  alfo  larceny;  and  if  tedofboraiary 
he  be  acquitted  of  the  burglary,  he  may  notwithftandtng  f^^i^l^^ 
be  indified  of  the  larceny }  for  they  are  feveral  offenc^s^ 
jtho'  committed  at  the  fame  time*     And  burglary  may  be, 
where  ih^e  is  no  larceny  ^   and  larceny  may  be,  where 
^bae  is  no  burglary,     a  H.  A  246* 

//•  Pumjhmeni  thereof. 

By  the  if  EL  <•  7.  and  3  jy.  e.  9.  Benefit  of  clergy 
is  taken  away  in  cafes  of  burglary,  both  from  the  principal, 
and  the  acceflary  before;  but  in  all  cafes  of  burglary, 
acceflaries  after  muft  have  their  clergy,  a  //•  H.  364, 
i  Haw.  357,  358. 

But  by  the  10  G.  3.  t.  48.     Every  perfon  who  {hall      .  , 
hay  or  receive  any  ftolen  jewel  or  jewels,  or  any  floieu 

S^old  or  filver  plate,  watch  or  watches,  knowing  the 
ane  to  have  been  ftolen,  {hall,  in  all  cafes  where  fuch 
jewel  or  jewels,  or  gold  or  filver  plate  Ihall  have  been  felo- 
nioufly  ftolen,  accompanied  with  a  burglary  actually  com* 
mttted  in  fiealing  the  fame,  be  triable  as  well  before  con* 
viclion  of  the  principal  felon  whether  he  be  in  or  out  of 
cuftody,  as  afier  his  convidion :  and  if  fuch  perfon  fo 
buying  or  receiving  (hall  be  convi^ed  thereof^  ha  ttiAX  bo 
tttilty  of  felonjs  and  traofported  for  14  years. 
^'  13  ///•  Rim 
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newtjlar^; 


Indemnity  fsr 


Cbirgctof  ceo- 
yidtng  htm  to 
be  rcinbttifed* 


Ev«mpt7om 
Ironri  pirifh 
ofiicet  for 
taking  «od  coA- 
vi^tiag  hJm* 


///•  Reward  for  eonviBing  a  htr^tar^ 

It  inaj  be  obferved,  in  the  firft  place,  that  it  U  provided 
by  the  24  //•  8.  ^.36.  Tb^c  tbcre  CUail  be  no  foEifeiture^f 
iamig  or  goods,  for  killing,  siny  perfon  ih«!t  .attfifOptg  to 
irommic  burglary.  i        -  - 

But  befidcs  this  indulgence  to  a  perfon  Jcilliflg  fuch  an 
offender  in  defence  of  his  houfe»  there  .are  fpecial  advan- 
fages  and  rewards  for  ^ppre^ndipg  and  convi^Uing  Wm  la 
due  courfe  of  law  ;  wj^icb  ace  as  follows : 

By  the  25  G.  2.  c,  36..  The  charges  of  profecuting 
and  convicting  a  burglar,  (ball,  be  paid  by  ch<;  treafurer  of 
the  county  where,  the  burglary  was  -comnaittied)  on  pro* 
ducing  to  him  thQ  order  of  tj>f  couctfpr.  that  purpofe, 
which  the  clerk  of  aflize,  or  of  the  peace^  fliall  make  out^ 
fi>r  the  fee  of  |  s. ,  /.  I  J.  .  • .  «. 

And  alfo'i.be  charges  of  poor.wirneires  appearing  oa 
ibeir  recognizance^  by  the  27  ^«..^.  <•  3.  on  paying  6d, 
JFor  the  order :  except  in  MiddUfix^  where  the  (aid  charges 
iball  be  paid  by  the  overfeerg.  of  the  pqor  wb^re  the  perfon 
was  apprehended. 

And  by  the  18  Q*  3.  e,  19*:  The  coprti  tiefoi^  whom 
any  perfon  bath  been  tried  . find  cpovitHed,  ^or  tried  and 
atquittiJ^  in  cafe  it  fliall  .appear,  to  tb^  f^i^-  co^rt  tM 
there  was  a  reafonablc  gioiind  of  profec^inon,  and  that 
the  profecutor  had  hona  /ck  pr^feciKeds  may  order  the 
treafurer  to  pay  to  fuch  profecutor  .fuch  fum  as  they 
iball  think  reafonable,  not  exceeding  the  expences  be  wag 
bona  fide  put  unto,  making  alfo,  if  he  fliall  appear  to  be 
in  poor  circumftances,  a  reafonable  allowance  for  his 
trouble  and  lofs  of  time.  And  the  juftices  in  feiSons. 
snay  lay  down  or  alter  from  time^  to  time  fuch  rules  ao<( 
regulations,  as  to  fuch  cods  or  charges  thereafter  to  be 
allowed  to'  any  perfon,  as  to  them  fliall  feem  juft :  which 
rules  and  regulations,  having^  received  the  approbation 
and  fignature  of  one  or  more  of  the  jiidges  of  aff  ze,  ibaH 
be  binding,  and  not  otberwife,  0^  all  perfons  whatfoever^ 

/  7»  9- 

Every  perfon  who  fliall  apprehend^-  any  one  goiliy  of 

burglary  and  profecute  him  to  convidtlon,  fliall  bai^  a 
ceriificate  without  fee,  under  the  hand  of  the  judge^  cer- 
tifying fuch  convi^ton,  and  within  what  parifli  or  place 
the  burglary  was  committed,  ^nd  alfo  that  f^ch  burglat 
was  difeovercd  and  taken,  or  difcovered  or  taken,  by  the 
perfon  fo  difcovering  or  apprehending ;  ancj  if  any  difpute 
arife  between  feveral  perfons  fo  difcovering  or  apprehend- 

ing. 
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uig)  the  judge  (hall  appoint  the  certificate  into  fo  many 
Uarea  to  be  divided  ^mong  the  perfons  concerned,  an  to 
him  (hall  feem  juft  and  rcafonable  : 

And  if  any  perfon  (ball  happen  to  be  (lain  by  fuch  bur* 
glar,  in  ehdeavouring  to  apprehend  him>  the  executors  or 
adminiflrators  of  fuch  perfon  (lain  (hall  have  the  like  cer« 
tificate : 

Which  certificate  (hall  be  inrolled  by  the  cleric  of  the 
peace  of  the  county  in  which  it  (hall  be  granted  ^  for 
which  he  (ball  have  i  s.  and  no  more : 

And  the  faid  Certificate  (hall  be  once  afligned  over}  and 
the  oftgiiial  proprietor,  or  the  affignee  of  the  fame,  (hall 
by  virtue  thereof  be  difcharged  from  all  manner  of  pari(h 
and  ward  oiEces,  within  the  parifh  and  ward  where  the 
felony  was  committed,     lo  (ff  ii  If^.  c.  23. 

In  the  cafe  of  the  King  and  Derbyjbirg^  T.  i  G.  3.  The 
defendant  John  Dabyjlin  was  indifted  at  the  feffions  for 
fefuftng  to  tiike  upon  him  the  office  oH  cwJlabU  far  ibe  ma- 
nor of  Birmingham*  The  iodifiment  beirg  removed  by 
certiorari,  the  caufe  was  tried  at  Warwick  aOizes,  and  the 
jury  found  fpecially,  that  the  defendant  was  a  fit  perfon 
in  all  Tefpe£^s  to  be  nominated  and  ele£ied  to  the  office, 
unltfs  difcharged  or  exempt  therefrom  hy  reafon  of  a  cer« 
tificaie  he  had  under  this  a£l.  It  appeared  that  the  ufage 
at  Birmingham  had  been,  annually  at  the  court  leet  there, 
ioi  the  jury  to  elcd  two  conflables  for  the  manor  of  Bir^ 
mifigham  generally,  and  one  conftable  for  the  hamlet  of 
l)eritind  (a  diftin£t  vill  within  the  faid  manor)  particular- 
ly :  that  the  manor  of  Birmingham  extends  into  and  com- 
prehends the  whole  town  and  parifh  of  Birmingham^  and  alfo 
the  faid  hamlet  of  Deriund:  that  the  conftablcs  foele£led 
for  the  faid  manor  of  Birmingham  generally,  liave  jurif* 
difiion  and  authority,  as  conflables,  not  only  throughout 
the  faid  town  and  parifh  of  Birmingham^  but  alfo  within 
and  throughout  the  faid  hzm\^ioi  DeriUnd:  that  the  con- 
fiable  of  bifiund  is  elected  out  of  the  inhabitants  of  i>^- 
ritgnd  ov\y  \  and  theconftable  fo  eledled  for  Di  rittnd  pskt- 
ticularly,  and  the  faid  conftables  fo  eledied  for  the  faid 
manor  of  Birmingham,  have  feverally  equal  and  con- 
current jurifdi£lion  within  the  faid  hamlec  of  DeriUnd^ 
The  queftion  referved  for  the  opinion  of  the  court  wa^ 
Whether  the  faid  JeliH  Derhy/hin^  notwithftanding  the  cer- 
tificate, is  liable  to  ferve  the  faid  office.  Againft  him,  it 
was  urged,  that  the  difcharge  by  thea£l  is,  from  all  parifh 
and  ward  offices,  within  the  parifh  or  ward  wherein  the 
felony  was  committed.  But  the  limits  of  this  man's  of- 
fice extend  beyond  the  parifh  of  Birmingham  i  therefore 

this 
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ihis  it  not  A  partfli  office.     And  there  is  no  fudi  ^mftoA 
in  this  place  as  a  ward ;  therefore  no  ward  office.    Boi: 
a  cooftable  is  not  a  pariffiT  officer  at  all.    It  was  a  tcommoii 
law  office,  before  parilhes  exifted ;   and  Ts  as  ancient  as 
towns  or  leets :  and  a  parilh  is  not  a  common  law  divifion/ 
but  an  ecdefiaflical  one.    Oft  the  other  hand^'  it  was  an* 
fwered,  that  he  is  at  ieaft  a  pariOi  officer  (v^hatever  more 
he  may  be)  I  becaufe  his  office  extends  throughout  the 
whole  parifli  of  Birmngifam.     And  be  is'  an  inhabitant  o^ 
the  parifli  of  Birmingham.    Therffore,  though  he  b'6  alio 
conftable  of  the  manor^  which  includes  the  parifli ;   yet: 
he  is  certainly  a  parifli  officer,  notwithftanding  that  greater 
»     extent  of  his  jurifdidion  or  power.     By  the  court :  The 
only  queftion  is,  whether  the  conftable  of  the  manor  of 
Bimungham  is  a  parifli  officer  of  the  parifli  of  Birminghamfm 
This  term  parljh  9fficerA<A\k  not  include  every  officer  exer« 
cifed  in  the  parifli :   if  it  did,  it  might  e?en  talce  in  tbtf 
office  of  high  flieriff  of  the  county.    A  parifli  officer  i«' 
relative  to  the  parifli,  and  confined  to  the  parifli  only.     A 
conftable  of  a  fari/h^  may  be  called  a  parifli  officer ;  but 
this  man  hath  a  much  larger  jurifdiSion  than  the  parifli 
only ;  for  he  hath  the  jurifdiaion  over  the  whole  manor^ 
which  extends  much  beyond  the  parifli  \  and  the  parifli  is 
only  a  part  of  that  diftrid,  over  which  it  is  to  be  exer^ 
cifed.     And  the  ad  doth  not  intend  the  certificate  to  be  a 
difcharge  from  an  office,  whereof  the  funftions  are  to  -be 
">&  exercif^  out  of  the  limits  of  the  parifli.    Thb  man  can* 

\  not  be  efttemed  a  parifli  officer,  either  from  the  origin  of 

his  office,  or  from  the  nature,  or.  from  the  exercife  of  it. 
Burr.  Man^.  1 1 8a. 
t»K.iortaklag  And  moreover,  as  a  further  reward,  every  perfon  whtr 
aaa  csBviAtBf  fliall  appcehend  anv  perfon  guilty  of  burglary,  and  profe-^ 
cute  him  to  convioion,  fliall  have  a  certificate  under  the 
band  of  the  judge,  without  fee,  to  be  made  out  and  deliu 
vered  before  the  end  of  the  affixes,  certifying  the  con-. 
vidion,  and  in  what  parifli  the  burglary  was  committed^- 
and  alfo  that  the  burglar  was  taken  by  the  perfon  claiming 
the  reward ;  and  if  any  difpute  fliall  happen  to  arife  be^ 
tween  the  perfons  claiming,  the  judge  (hall  by  the  faid 
certificate  appoinjt  the  fame  to  be  paid  amongft  the  parties 
claiming  the  fame,  in  fuch  fliare  and  proportion  as  to  hiflor 
fliall  feem  juft  and  reafosiable :  Atid  on  tender  of  fncit 
certificate  to  the  flierili;  and  demand  made,  he  fliall  pa/ 
to  the  perfon  fo  enwcfcd,  the  fum  of  40  K  without  fee  or 
dedudioA,  within  one  month  after  fuch  tender  and  9c>» 
mand,  on  pain  of  forfeiting  double^  with.trtbic  coftsb 
5  Ann.  c.  31/  6  G.  c.  aj*/  io« 
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And  if  «tty  witchman,  or  any  other  per(on,  be  killed,  ia\t9tii%nf 
ia  eofcavottrtng  to  apprehend  any  Tuch  burglar^  bis  exe«  JlfkultS.^'' 
cutors  or  adminiftrators  ftall  have  a  certificate  delivered  ^    . 
under  the  hand  and  Teal  of  the  judge,  or  of  the  two  next 
Mfttces  of  the  peace,  of  fuch  perfoo  being  fo  killed  i 
which  certificate  they  (hall,,  on  fuflkient  proof  before  thent 
made,  give  without  fee,  whereupon,  fuch  executor  or  ad- 
ninifirator  ftaU  be  entitled  to  receive  the  like  fum  of  40!  • 
ill  like  manner.     5  ^nn.  r.  31.  /  a. 

And  moreover,  if  any  perfon,  being  out  of  prtfon,  (hall  (ioh  •nd  ■  ptr» 
tommit  any  burglary,  and  afterwards  difcovcr  two  or  JJS|/"tpo"i. 
more  the  like  offenders,  fo  as  two  or  more  be  convided  ;  complica. 
he  (ball  have  the  like  reward  and  allowance  of  40 1., 
and  alfo  other  advaaiaget  which  are  given  to  perfons 
who  Ikall  apprehend  and  convid  any  the  like  offenders  ; 
and  fkall*  aHb  have  the  king's  pardon  for  all  burglaries, 
robberies,   and  felonies  (except  murder  and  treafon)  by 
htm  committed  before  fuch  difcovery  made ;  which  par- 
don fliall  be  likewife  a  good  bar  to  an  appeal.    /.  4. 

And  the  flieriff  on  producing  the  certificates,  and  re-  Sheriff  how  t» 
eeipts  for  the  faid  rewards,  may  dedudi  the  fame  on  hit  ^  n^* 
accounts }  and  if  he  have  not  money  in  his  hands,  he  (hall 
he  repaid  out  of  the  treafucy,  on  certificate  from  the  clerk 
of  the  pipe»  /%  3* 

Or  initead  of  charging  the  fame  in  his  accounts,  he  may 
immediatelv  apply  to  the  commtffioners  of  the  treafury, 
who  (hall  forthwith  repay  the  (arae  without  fee.  3  G.  c^ 
is./.  4. 

Warrant  to  apprehend  a  burglar. 

Wefimorlaod.    I  To  the  conftable  of ; 

-pORASMVCH  a^A^hrf^^—^intheemntytf 
J^  ..,  jnman^  hath  ibis  day  madt  information  andcom* 

plaint  upM  eatb^  before  moy  J.  P.  tfquin  one  of  his  majefi/s 
jtifiiiis  tf  tbi  piaci  for  the  faid  county^  that  yjjkrday  in  tbg      , 
mgbt  tbi  dwtUing  boufi  ofbim  the  faid  A.  1.  at '  afori^ 

pid  in  the  county  aforo/aidy  was  filonioujly  and  imrglarioujfy 
brokm  apon^  and  onofUmr  tankard  of  the  vaim  of  5  K,  oftba 
goods  and  cbattols  of  him  the  faid  A.  i.  feUniouJly  and  burglar 
rinfiy  ftaUn^  taken  and  carried  away  from  thence  \  and  that 
he  hathjnfi  caufe  tofufpe^^  and  dethJufpeQ^  that  A.  O.  iati 
ef      ,   ■    ■  in  the  county  of  ^  labourer^  the  /aid  fekny 

and  bargkaj  did  commit :  Tbife  are  therefore  in  hti  faid  ma-' 
.  jffifs  name  to  command  you^  that  immediately  uponjlght  hereof 
yiuid^a0pr4bcndtb$faidA.On  and  bring  him  bcfmi^  to  atP-- 

/UiiP 
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fvHit  the  premifii^  and  to  .be  further  dgalt  tohbal  €ec9rdin£  U 
law*     Herein  fail  you  mi,     Ohven  under  mj  band  and  fial 

ihg  ■■■  •■  .  '■  day  of in  the  year  '■  ■    ■    >; 

Indi^ment  for  proper  burglary; 

Weft morl  art d.  crHE  jurors  for  our  lord  the  king  upon 

^    their  oath  prffent^  That  A.  O,    late  of 

■    ■  in  the  cmnty  ef  ■  labourer^  en  the  <  day 

ef in  the  •  year  of  the  reign  of at  the  hour 

ef  9ne  in  the  night  of  the  fame  day^  with  force  and  arms^ 

at in  the  county  ef the  dwelling  houfe  of  h.  /. 

felonioufiy  and  burglarioufly  did  break  and  enttr^  with  intent 
him  the /aid  A.  L  of  his  goads  in  the  fame  dwelling  boufe  then 
beings  felonioufiy  and  burglarioufly  to  fpoil  and  rob^  and  tbi 
fame  goodi  feionioufly  and  burglarieufly  to  fleal^  taki^  and  carry 
away  ;  againfl  the  peace  of  our  faid  lord  thi  Ung^  bis  croum 
and  dignity. 

Indiftment  for  burglary  and  larceny. 

Wcftmorland.  crHE  jurors  for  our  lord  the  king  open 
-*    their   oath  prefent^  That  A.   O.  late  of 
•    '   ■  ■'■  in  the  county  of     ■  labourer^  on  the  ■  iaj 

cf  ■    in  the       "     ,    year  of  the  reign  of  .  betwixt 

the  hours  of  ten  and  eleven  in  the  night  of  the  fame  day^  with 

force  and  arms^  at  — in  the  county  of  the  dwdU 

ing  houfe  of  A^l.  felonioufiy  and  burglarioufly  did  break  and 
fnterj  and  one  fdver  tankard  of  the  value  of  ^\.y  aftbegooit 
and  chattels  of  him  the  faid  A.  L  in  the  fame  dwelling  beufe 
then  and  there  felonioufiy  and  burglarioufly  didfteaU  take^  and 
carry  away ;  againfl  the  peace  of  our  faid  lord  the  king^  bis 
crown  and  dignity. 


Burning. 

/Lf^L  IC  lOUSLr  and  voluntarily  burning  ibehufttf 
•^^  another  by  night  or  by.day^  isfgUay  at  tho  iommon  law. 
1  Haw.  105. 

Malicioujly  and  voluntarily^   For  if  it  be  done  by  iDtf- 
cbance  or  negligence*  it  is  no  felony.     3  Injl.  67. 

.  Yet  if  a  man  malicioufly  incendrng  pnly  to  bitro  on^ 
perfon's  houfe,  happens  thereby  to  burn  the  b9uie  t^  ^^^ 
other,  it  is  certain  that  he  may  be  indtded  as  l}fiviAg  ^' 
Ucioully  burned  the  houfe  of  that  other  s  for  whera  ? 

5  fcumoui 


at  the  common 
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trlontobi  defign  agairift  one  man  miflcth  its  aim,  and  takea 
ttk£t  upon  another,  it  (hall  have  the  like  conftrudion 
as  if  it  had  been  levied  againft  him  who  fuflera  by  it. 
X  Hmo.  io6. 

■Bitrmng']  Neither  a  baft  intention  to  burn  a  houre,  nor 
even  nn  aftual  attempt  to  do  it  by  (Cutting  fire  to  a  pare 
of  a  bolife,  will  amount  to  felony,  if  no  part  of  it  be 
burned :  but  if  any  part  of  the  houfe  be  burnt,  the  of* 
fender  is  guilty  of  felony,  nowithftanding  the  fire  after* 
tarards  be  put  Out,  or  go  Out  of  itfelf.     /^. 

Tii  bsiifi]  Not  only  a  nanfion-houfe,  and  the  princi* 
|>al  parts  thereof,  but  alfo  any  other  houfe,  and  the  out* 
buildings,  as  barns  and  ftables  adjoining  thereto )  and 
ftlfo  barns  full  of  corn,  whether  they  be  adjoining  to  any 
botife  or  not^  are  fo  far  fecured  by  law,  that  the  mali* 
cioUs  burning  of  them  is  felony  at  common  law.  1  Haw. 
105* 

O/^thtr]  Mr.  Hawkifit  fays,  A  perfon  feifed  in  fee» 
or  but  poflefled  for  years,  of  a  houfe  ftandtng  by  itfelf  at 
a  diftance  from  all  others,  cannot  commit  felony  in  burn* 
ing  the  fame :  Alfo,  that  it  feems  the  much  ftronger  opi* 
nion,  that  a  manfo  feifed  or  poflefled  of  a  houfe  in  a  town, 
who  burns  his  own  with  an  intent  to  burn  his  neighbour's^ 
but  in  the  event  burns  his  own  only,  is  not  guilty  of 
felony}  but  however  it  is  certainly  an  offence  highly  pu- 
tiiOiabie,  in  regard  of  the  malice  thereof,  and  the  great 
danger  to  the  publick  which  attends  it ;  and  the  offender 
may  be  feverely  fined,  and  imprifoned  during  the  king's 
pleafure,  and  fet  on  the  pillory,  and  bound  to  his  good  be* 
haviour.     i  Haw.  io6. 

And  fo  it  was  in  HoImes*B  cafe,  M.  to  Cha.  Holma 
was  indifbd  at  NiWgali  feffions,  and  convided,  for  that 
be,  being  poflefled  of  a  houfe  in  Londcn  for  fix  years, 
remainder  to  another  for  three  years,  reverfion  to  the  cor- 
poration of  Hdhtrd^/birs  in  fee,  did  burn  the  faid  houfc« 
And  the  indidment  being  removed  into  the  king's  bench 
.^y  certiorari,  it  was  held  by  three  jufiices,  againft  the 
o|nnion  of  Cnki  jufiice,  chat  it  was  not  felony  to  burn  a 
boufe  whereof  he  was  in  poflfeffion  by  virtue  of  a  leafe  for 
years.  For  they  faid  the  burning  of  a  houfe  is  not  fe- 
lony, onleft  it  be  the  houfe  of  anttber.  Where/ore  he  was 
difcharged  of  the  felonyw  But  becaufe  it  was  an  exorbi- 
tant o&nce,  they  ordered,  that  he  fliould  be  fined  500  L 
to  the  king,  aod'^imprifoned  during  the  king*s  pleafure; 
and  ibould  ftaind'upon  the  pillory,  with  a  paper  on  hit 
head  fignifying  the  offence,  at  ^i/lmsnflir  and  at  Cbiap* 
fidt^  vpoo  the  market  day,  and  in  the  place  where  ho 
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comoiiited  the  offVnce  $  and  fliould  be  bomd  Id  Mi 
behaviour  during  life.     Cr«.  Qar.  376* 

In  the  cafe  of  Eiiza^th  Harris^  at  jfyU/hff^  LfiH  af* 
fizes    17S3>   before  Mr.  J.  Denifini   EUz^M^  JWfrtr^ 
a  girl  of  14  years  of  age^.  and  of  fiifficieni  iy)deifta»dins 
for  her  ycara^  was  indidcd  for  fialicieiify  felting  fire 
tQ»  and  burning  a  dwelling  houfe  in  ihc  pofie0too  ^f  £d^ 
pfard  Sukis  :  and  Aatu^  the  wife  of  Wiitiim  Cavfju  wee 
Indided  as  an  accefTaty  to  the  feiboy   before  tbe  faA^ 
The  prifoner  Elhcahth  Harris  was  the  daughter  of  ibc 
piifoner  June  by  a  foroier  huflfandd  J^^"  Harriu    It  ap- 
peared in  evidence  at  the  trial,   that  y»btt  HmrrU  (tie4 
ieifed  of  the  equity  of  redemption  of  this  bouft  and  of  fta- 
oilier  adjoining  to  it,  fubjeA  to  a  mortgage  term  for  ao  k 
And  that  the  equity  defcended  to  bis  eldeft  fen,  a  chiM^ 
ic^ft  with  other  children  under  tbe  care  of  tbeif  mother 
the  prifoner  Jnne  \  who  was  intitled  to  dower  out  of  thcfir 
bouf(S,  but  no  dower  was  ever  affigned:   That  Am^  faaT- 
tfig  the  care  of  ber  fon  and  his  eftate,  let  tbaie  hoi^  10^ 
Edvwrd  Sukn  at  the  rent  of  5I.  a  year,  and  Deceived  the 
rent  for  fome  tine  \  but  baving'a  large  fiimily  #f  children^, 
ibe  was  obliged  to  a(k  relief  of  the  parifli  where  (he  lived  s. 
That  &e  was  denied   futh  relief%  on  account  of  tbefii 
boufesi    the  parifliioners  infifting^  that  ibe  of erCeers  of 
tbe  poor  (bould  be  let  into  the  receipt  of  the  rent  be- 
fore (he  fliould  be  intitled  to  any  parochial  reHef :  That: 
thereupon  file  frequently  dectored,  flie  would  fet  the  hoii& 
ing  on  fire»  if  the  pariCh  did  not  relieve  her ;.  ^that  ftir 
bad  young  children,  whom  tbe  parifli  could  not  puoiAa^ 
though  they  might  punifli  her ;  and  Qie  would  order  tbe  leaft 
child  ihe  had  who  could  carry  a  coat  of  fire,  to  bumthe 
boufing  down :   And  many  other  declarations  of  the  likw' 
kind  (he  made,  which  difcovered  an  obftinate  refohuion  in 
her  to  burn  the  houfes,  rather  tbsn  fuhmit  to  tbe  term^ 
the  parifliioners  infifted  on*      It  appeared  farther,  that, 
tbe  prifoner  Elixebtth  fet  the  houfe  on  fire  by  the  dupec-- 
tion  of  ber  mother  the  prifoner  ^jnm^  who  went  froot^ 
home  on  purpofe  to  be  abfcnt  at  the  time  the  fa£k  waa 
committed;  and  that.no  other  houfe  was  buraC-^— The 
jury  found  both  the  prifoners  guilty.     But  a  doubt  arifiag 
fa^  reafon  o£  the  intereft  tbe  prifoner  Amtt  bad  in  dm 
houfe,  Mr.  J.  Diuifi^.  thought  proper  to  refpite ' judg* 
ment,  in  order  to  take  the  opinion  of  ibe  judges,  on  ths 
cafe.    ■        -Jufy  2d,  1753,.  at  a>meetiiig.of  the  judges,  it 
was  uoanimoufly  agreed,  that  both  the  prifoners  wete^uiltyt 
of  felony*    Tbe  only  xloubt  was,  with  regard:  to  the  mtt^ 
re&  the  prifoner  ^mrhed  in  the  houfts  anditcvisgronmicd* 
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M  Ae  ie»foiHi«  io  AMm '•  cafe  s  For  bt^  fte  h4 
iiicb  cftaie  in  Ihc  houfe  as  would  luve  cleared  ber  of  tht 
chsrge  of  (he  telooyt  tbe  prifocicr  Elimahitb^  who  aded  hf 
her  dircAiooSt  cojuld  not  have  been  guilty  of  felony.  ■  y 
3ut  all  the  judges  agreed,  ihat  the  prifoner  Annt'%  x\{\^ 
to  dower  w^  not  fuch  an  tntereft  as  coutd  bring  h^ 
within  the  rule  in  Holmes'^  cafe.  Holmes  had  the  poflH* 
jGon  by  legal  titie^  and  durtni^  the  continuance  of  his  ]ea(s 
could  maintain  his  poiFeffion' againft  all  mankind;  an|| 
therefore  the  ^loufe  might  in  a  limited  fenfe  be  called  kts 
nvm.  But  in  the  prefent  cafe,  the  poOeflion  was  in  ^« 
wurdSt^iSt  under  a  demife  from  j/nfn  in  behalf  of  h^c 
ibOf  and  fubjcd  to  a  yearly  rent  which  (he  receiv<rd  Ai|d 
lier  tttJe  to  dower«  had  Edward  S  «4<i%  inCercft  been  oat 
of  the  cafe,  did  not  (6  much  as  give  her  a  righr  of  eoCry, 
jc  being  a  bare  right  of  a^ion.  Mr.  J  Dtmf§m  faid, 
that  he  ha^  no  doubt  t^on  him  from  the  beginning.  But 
it  beiag  a  n^w  cafe,  and  fome  of  tbe  bar  being  doubtful, 
i^-tbottght  it  advifeaUe  to  take  the  ppinion  of  the  judgef* 
■  At  the  next  aflisfs^  judgment  of  death  was  pro* 

oounccd  upon  both  the  prif  ners;  and  Ann$  the  mother 
•was  executed*  fiut  ElixMUth  being  young,  and  afiiqg 
under  her  mother's  diredion,  was  reprieved,  and  recooi* 
meoded  to  mercy  on  .condicbn  of  uanfportation.  <  ■ 
It  was  faid  in  the  debate  of  this  c^fe  by  foaii«  of  tbe  judges, 
•and  not  denied  by  any,  that  had  Jlnnt  been  feiied  of  che 
freehold  and  inheritance  of  the  houfe,  and  Suka  in  pof* 
iefion  under  a  leafe«  it  would  have  been  felony  in  /fnm 
to  have  burnt  it:  other  wife  all  tenants  and  their  con« 
ccroa  wouU  be  very  much  at  the  mercy  of  their  land* 
lorda.  And  tbe  principle  the  three  judges  went  upon  in 
jfhtmei^t  cafe,  doth  feem  to  warrant  this  opinion.  They 
coiifidercd  the  boofe  then  under  confideration  as  the  pro* 
perty  of  HcimtSf  as  Us  9um  hwfiy  by  reafon  of  the  eftace 
he  had  in  it  under  bis  leafe.  Cfkt  (who  differed  from 
theiD)  did  not  dilpute  the  principle,  but  argued  againft 
the  cooclitfion  the  other  judges  drew  from  it.  And  if 
this  be  fo,  Mr.  J.  F§ftir  fays,  he  does  not  fee  why  it 
nay  not  wi^  ftfiA  legal. propriety  be  (aid  of  a  rev^r* 
(ioner,  who  (hall  maltcioufly  fet  fire  to  houfes  in  the 
poflefion  of  his  tenaacs  under  leafes  from  himfelf  or  his 
aoceftora,  that  he  burned  the  kcufii  §f  muiber.  The 
jvdgment  in  H^Jmtt't  cafe^  to  fay  no  more  of  iu  ^^^  * 
y^y  merciful  judgmeiH.  The  houfe  might  with  ftrift 
legal  propriety  have  been  eonfidered  as  the  houfe  of  the 
landlord.  Both  landlord  and  tenant  h^ve.a  property^  qna 
leaiporary  and  limited,  the  other  abfolute  and  perpe tml ; 
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like  the  perfoh  to  whom  goods  are  delivered^'  and  the  aha  % 
folute  owner  thereof,  in  the  cafe  of  larceny.---— Note^ 
it  was  dated  in  this  cafe,  that  the  daughter,  who  com^ 
tnitted  the  fad  at  the  inftigation  of  the  mother,  was  tf 
tbi  agi  of  14,  ani  •fjufficiint  i/l/cntion.  But  if  the  mother 
had  employed,  as  £be  threatened  flie  would,  the  Icaft  of 
her  children  ;  then  Jhe  muft  have  been  indided  as  the  prin- 
cipal, fince  the  child  not  being  of  years  of  difcretion  was 
innocent    fofi.  113,  349. 

By  the  (tatutes  of  23  H^  8.  c.  i.  and  25  f/r  8.  €.  3. 

'No  perfon  who  (hall  be  found  guilty  for  wilfiil  burning 

of  any  dwelling  houfe,  or  barn  wherein  any  corn  (hall 

bcy  nor  perfons  abetting,  procuring,  helping,  maintain* 

-Hi^,  or  counfelling  the  fame,  (hall  be  admitud  to  the  be^ 

Debt  of  clergy. 

There  hath  been  much  learned  debate,  how  far  thefe 

flatutes,  which  are  repealed  by  i  Ed.  6.  c«  ii.  are  re* 

•  vived  by  5  (sT  6  Ed.  €.  10.     But  as  the  fame  is  enafied 

in  efftd  by  other  fubfequent  fiatutes,  it  is  now  not  very 

materiah 

By  the  4  &  5  P.  &  M  c.  4.     Every  perfon  wbo(haO 
maltcioofly  command,  hire,  or  counfel  any  perfon,  wil- 
fully to  burn  any  dwelling  houfe,  or  any  pare  thereof,  or 
'  any  barn  then  having  corn  or  grain  in  the  fame,  flull  not 
have  the  brnefit  of  his  clergy. 

But  acctflarics  after  (hall  have  their  clergf.     1  H.  H. 

373- 

Whoever  (ball  wilfully  and  of  malice  b«rn«  or  auCr 
to  be  burned,  or  aid,  procure,  or  confent  to  the  burning 
of  any  barn,  or  ftack  of  corn  or  grain*,  within  any  of  the 
counties  of  CumhtrUndy  Ncrthumbirland^  IViflmortani^  and 
Durtj'mi^  (hall  beguilty  of  felony  without  benefit  of  clergy* 
And  juflices  of  ihe  peace  in  fefions  may  bear  and  deter" 
mine  the  fame.     43  £/•  /.  13. 

If  any  perfon  (hall  in  ihe  night  timet  iifialiciouftfi 
unlawfully,  aid  willingly  burn,  or  caufe  to  be  burnc4» 
or  deftroycd,  any  ticks  or  flacks  of, corn,  bay,  or  grain, 
barns,  or  other  houfes  or  buildinga  6r  kilns  &  he  (ball  be 
guihy  of  felony,*  but  without  corruption  of  blood»  or  dif* 
inheritance  of  heirs  : 

And  Che  judges  of  affize,  or  three  juftices  of  she  peace, 
(1  ^)  may- determine  the  fame,  fo  that  the  profeeucioa 
be  within  fix'  months: 

And  the  faid  ju^ices,  on  re^ueft  of  the  partf  irjured, 
(ball  ifiiie  their  warrant  for  apprehending*  all  fucb  per- 
ions  ay  (hall  \^  fufpeded  tbcKof,  and  take  their  caasuoa- 
tton:  '  • 

-  ^  And 
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And  fhall  caufe  all  others  who  to  them  fliall  feem  likely 
t»  make  difcovery,  to  appear  before  them,  and  give  infor-^ 
maiion  on  oath;  yet  To,  as  no  perfon  to  be  examined  (hall 
be  proceeded  againft  for  any  oiFencey  cpncerning  which  he 
Ihall  be  examined  as  a  witnefs  and  (hall  upon  his  examina- 
tion make  a  true  difcovery  : 

And  if  fuch  witnef^f*  being  duly  fummoned,  fliall  re- 
fufe  to  appear,  or  to  be  examined^  they  may  commit  him 
to  the  common  gaol,  till  he  fubmit  to  be  examined  upon 
oath : 

And  they  (hall  iflue  warrants  for  fummoning  jurors : 

And  if  any  perfon,  being  iFound  guilty  (in  order  to  avoid 
judgment  of  death,  or  execution  thereupon)  (hall  make 
hiededion  to  be  tranfported,  the  court  fliali  caufe  judg- 
ment to  be  entred  that  he  be  tranfportfd  to  fome  of  the 
plantations  (to  be  mentioned  in  the  judgment)  for  feven 
years :  and  if  he  (hall  return  before  the  expiration  of  the 
term,  he  (ball  fuffer  death  as  a  felon,  and  as  if  no  fuch 
eledion  to  be  tranfported  had  been  qsade  by  hjio.  22  tf 
23  C.  2  c.  7. 

By  the  9  G.  o  22.  commonly  called  the  Black  Aj0,  Bomtag  hf  the 
(which  is  inferted  more  at  length  under  the  title  Biaci  ^^^  ^^^ 
A£i  ;}  If  any  perfon  fliall  fee  fire  to  any  boufe^  barn,  or 
outhoufe,  or  to  any  hovel,  cock,  mow,  or  (lack  of  corn» 
firaw,  hay«  or  wood;  [And  by  the  10  G.  2-  ^*  32-/  6. 
If  any  perfon  fliall  wilfully  and  malicioufly  fet  on  fire  any 
mine,  pit,  or  dtlph  of  coal  or  cannel  coal :  which  of« 
lence,  byyi  4.  of  this  a£t,  is  incorporated  with  the  of- 
fences in  the  Black  AfiJ  he  fliall  be  guilty  of  felony  with- 
out benefit  of  clergy. 

But  in  the  cafe  of  K.  v.  ^uii^  who  was  committed  for 
Wilfuify  and  maUcicttJly  Jetting  fin  to  a  parcel  of  untbra/hid 
Viotati  the  court  were  of  opinion,  that  as  the  (latute  had 
only  made  it  felony,  iofetfintoacpck^  mow^  or  fiack  of  corn  ^ 
the  warrant  of  commitment  did  not  charge  the  defendant 
with  a  felony,  and  he  was  therefore  admitted  to  baiU 
J>wrnf.  and  ^afl^  2  V.  255. 

And  the  hundred  (hall  he  chargeable,  as  in  cafes  of 
^)b^erv,  for  the  damages  fuffained  (not  exceeding  aool.). 

And  if  any  perfon  (hall  apprehend,  or  caufe  to  he  con- 
viAed,  any  offender,  and  (hall  be  killed,  or  wounded  fo 
as  to  lofe  an  eye  or  the  ufe  of  a  limb  in  endcavooring  to  ,  '  '  * 
apprehend  him  ;  on  proo(  thereof  made  at  the  fefTions,  and 
on  certificate  thcreof^from  thence,  he  (hall  be  entitled  to 
the  fum  of  50 1.  to  be  paid  by  the  (heriff  in  thirty  days,  the 
lame  10  be  repaid  to  bim  out  of  the  treafury. 
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Suth  ft  b«  taken  for  houfeburAiilg  ftlMTOtifly  dtiitiey 
art  ftot  b<ii)abie  by  jufticcs  of  the  peace,     3  EJ.  i.  <•  15. 

If  any  ihip  officer  or  mariner  (ban  wilfully  boro  the 
(hip  to  which  he  belongeih,  or  procure  the  fame  to  b^ 
done,  to  the  prejudice  of  the  owner  of  th^  (hip  oi*  goodt» 
be  fliall  be  guilty  of  felony  without  benefit  of  clergy. 
1  Mnn.fi.  2.  t.  9* 

And  by  the  artlcTei  of  the  niivy,  22  G.  2.  /.  3). 
Every  perfon  who  ihall  unlawfully  burn  or  fct  fire  10 
any  magftine,  or  flore  of  powder,  or  fhip^  boat,  ketch, 
hoy,  or  veficl,  Or  tackle  or  furniture  thereunto  belong- 
ing»  riot  appertaining  to  an  enemy  or  rebeU  (ball  be  po« 
nimed  with  death,  by  the  fentence  of  a  court  martial. 
Aft.  25. 

If  any  pfcrfon  ihall  burtf  of  fet  firtf  to  ^oy  wind  ftur 
mill,  or  other  wind  or  water  mill,  or  any  of  the  works 
b^lorging  thereto;  he  ihall  be  guilty  of  felony  without 
benefit  of  clergy.  And  if  any  perlbn  fliall  buri^  or  fet  fat 
to  any  machine  or  engine  belonging  to  any  mhle ;  he  flUdl 
bfc  guilty  of  felotiy,  ind  tfanfpdntd  f^t  fdved  yttrf .  %  Q. 
3.  €,  29. 

If  atiy  perfon  ih;tll,  by  day  or  by  Might,  h  a  riotous, 
c^en,  tumultuous,  or  in  a  fecret  and  clandefline  manner, 
forcibly,  of  ^rofigfully  aik}  malicioufly,  burn  any  wood, 
or  fprigi  of  wood,  or  coppice  wood,  he  fliall  be  guilty  of 
felony.     1  G.ft.  2.  c.  48.  6  (?•  ^  i6. 

And  any  two  juftices,  6r  the  jufticcs  in  feflSons,  May 
caufe  the  offender  to  be  apprehended,  and  hear,  and  de- 
termine and  adjudge  the  offence.     6  (?.  r.  16. 

But  if  the  offender  is  t)6t  knovtri),  then  the  perfofl  m- 
jured  fliall  have  faiisfafiion  from  the  inhabitants  of  the 
pariOies,  towns,  or  places  johiiiig  (hereOn,  in  the  fame 
ihanner  as  for  dikes  and  hedges  overthrown  in  the  night, 
by  the  flatute  of  13  £^.  i.  r.  46.  (which  enads,  that  if 
it  canriot  b^  known  by  the  verdidl  of  affize  or  jury  who  did 
the  fafi,  the  towns  near  adjoinri^..  fliall  be  diftrained  to 
ftvy  the  hedge  at  their  own  coft,  and  to  yield  damages)  un- 
lefs  the  cAender.be  by  fuch  parifll,  towfii  or  place,  con* 
vided  in  fix  ihontHs.  '  bO.i.  \6.  j 

No  per  foil  O^all  bn  any  mountains,  hilh,  heaths, 
ijnoors,  forefts,  chafes,  or  other  waflis,  burn  between 
Pi$.  2,  and  ^i(«#  24,  ^rty  grig,  ling,  lifeath,  furze,  gofs  or 
fe'rii  i  on  pat'n  of  being  coihriiitted  f6  th^  houfe  of  cor* 
f6Si\oft  ^o^  any  time  ^hdt  ^xceedin^  one  mthitb,  tior  lefs 
than  ten  days,  thefcf  to  Bfc  whipt,  SUld  kept  to  hard  labour. 

If 


If  Mf  pecfiMi  (kail  ret  fire  to,  burn,  or  dtftrojr  any  Bomingfoi^ 
foA,  furze,  or  fern,  in  any  forcft  or  ch»fe  without  confent  fr*!/*'^**"*  '"^ 
of  the  owner  or  pnrfon  chiefly  entrufted  with  the  cuftoidy 
t>f  fuch  forcft  or  chafe,  or  fooie  part  thereof,  or  ihall  be 
aiding  therein,  and  being  brought  before  a  juftice,  (hall  be 
thereof  convided  by  confeffion,  or  oath  of  .one  witnefs,  or 
on  view  of  the  juftice,  he  (hall  forfeit  not  exceeding  5  U 
nor  left  than  40  s.  half  to  the  infororier,  and  half  co  the 
poor  i  if  not  forthwith  paid,  to  be  levied  by  diftrefs,  and 
if  no  fufllcient  diftrefs  can  be  found,  the  juftice  fliall 
commit  him  to  the  common  gaol  for  any  time  not  exceed* 
lag  three  monthi,  nor  kfs  than  one  month.     a8  G,  a« 

<•  «9-/  3- 

If  any  perfon  ikaH  maliciouffy^  willingly,  and  un«  BunriBgaladai 
lawfuHy,  burn  or  caufe  to  be  burnt,  any  wain  or  cart,  •'[V'  *** 
laden  with  coals,  or  with  any  goods  or  merchandises; 
or  any  heap  of  wood  prepared,  cut,  or  felled  for  making 
coals,  or  billets,  or  talwood  ;  he  fliall  forfeit  treble  da- 
«Dages  to  the  party  f^ved,  to  be  recovered  by  adion  of 
irefpafs :  and  alfo  lo  i.  as  a  fiiie  to  the  king*     37  H.  8. 

r.  6.  /  4« 

If  any  fervant,    through    negligence    or  careleflnefs,  PooMineatera 
ihall  fire  or  caufe  to  be  fired  any  dwclline  houfe,  or  out-  ^""/^JJjJ^ 
bottfe  or  boufca,  and  be  thereof  convifted  on  the  oath^f       '  * 
one  witaeff  before  two  juftices,  he  ihatl  forfeit  lOOK  td 
the  churchwardens  of  the  parifh  where  the  fire  fhall  hap* 
peOy  to  be  diftributed  by  them  to  the  fu&rers,  in  (uth 
proportions  as  to  them  (hall  feem  juft ;  and  if  he  do  not 
pay  the  fame  immediately  on  demand   to  the  church- 
vrardensy    the  faid  juliices  (hall  commit  him  to   fome 
workhoufe  or  houfe  of  correAion  for  eighteen  ifiohthlr, 
there  to  be  kept  to  hard  labour.     6  /f/tM  c.  31.  14  G.  3.  ' 

If.  78./.  84- 

By  the  commiffion  of  the  peace,  any  juftice  may  Tfarcatnifls  t* 
caufe  to  come  before  him,  all  thofe  who  to  any  of  the  kwiiah««i«« 
people  concerning  the  firing  of  their  houfes  have  ufed 
threats,  to  find  fufficient  fecurity  for  the  peace  or  their 
good  behaviour  towards  the  king  and  his  people  i  and  if 
they  fliall  refufe  to  find  fuch  fecurity,  may  caufe  them  to 
be  fafely  kept  in  the  king's  prifons,  until  they  fliall  find 
fuch  fecurity. 

And  by  the  9  (7.  c.  12.    If  any  perfon  (hall  fend  any 
letter,  without  any  name  fubfcribed  thereto,  or  figned  with    ' 
a  fiditious  name,  threatning  to  burn  any  houfe,  outhoufe, 
barn,  ftack  of  corn  or  grain,  hay  or  flraw)  be  fliall  be 
guilty  of  felony  without  benefit  oi  clergy. 

2 '  Burning 
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Burning  in  the  band  of  felons.    See  CIc<;gfi« 

Burying   in    Woollen.       See    ^iRillaoUen   ^dnt|^ 

fatfuw. 


CoflfpirlDgis       TF  any  butchers  (hall  confpire  not  to  fell  their  viAutb 

nKe  the prkt of  1  but  at  certain  prices}  every  fuch   perfon  (ball  forfeit 

Tiaiult.  fy^  ^jj^  gj^  offence  lol.  to  thel^ing,  and  if  riot  paid  in 

fix  days,  he  (hall  ruffer  twenty  days  irpprifonmeot,  and 

(hall  only  have  bread  and  water  for  his  fufienaQce  i  for  the 

fccond  offence  20  h  in  like  manner,  or  the  pillory;  and 

for  the  third  offence  40).  or  pillory,  and  the  lofs  of  an  ea^, 

and  to.  be  taken  as  a  man  infamous,  and  not  tp  be  credi(c4 

in  any  matter  of  judgment.     And  the  feffioos  or  leet  ma^y 

determine  the  fame.     2  &  3  £^  6.  ii;. 

Not  to  kill  10  •        ^^  butcher  (ball   (lay  any   beaft  within  any  walled 

waU€4  cowa.        town»  exctpt  Carlijlg  and  Btrwiek  \  on  pain  of  forfeiting  for 

every  ox  j  2  d»  every  cow  and  other  beaft  8  d.  half  fo  the 

king»  and  half  to  him  that  will  fue,    4  H.  Jp  c,  3. 

SeiilaranwhAlf*       A  butcher  that  felleth   fwines  fl((h  nieazled,  or  flefl^ 

femeflcA.  d^ad  of  the  murrain,  (ball  for  the  firft  time  be  grieyoul|y 

.  amerced,  the  fecond  time  fuffer  judgment  of  the  pillory,  the 

third  time  be  imprifoncd  and  make  fine,  and  the  fourth 

time  forfwear  the  town.    Ordinance  for  ba|:ers,     Hawk. 

Stai.  V.  I.  p.  lit. 

Kottekiilor  ^'  ^"X  ^"^^her  (hall   kill  or  fell  any  vidua]  on  the 

feiloathcLori'i  Z^/s  d^y,  he  (ball  forfeit  6  s.  8d.  one  third  to  the  in- 

^•7*  former,  and  two  thirds  (o  the  poor,  on  convidion  before 

one  juilice,  on  his  own  view,  or  confeflion,  or  oath  of  two 

witnefTes,  to  be  levied  by  the  con(tabIe  or  churchwarden* 

3  C.  f.  I. 

Not  to  water  No  butcher  (ball    water   any  hide,    e^icept  in  Jwit^ 

J^«//,  and  jftfgujl  i   on  pain  of  3  s.  4d.  for  each  o&ences 

one   third   to  the  king,  one  third  to  the  informer,  and 

one  third  to  the  town  or  lord  of  the  liberty,     i  J,  c.  2%» 

And.  the  felfions  or  leet  may  bear  and  determine  the 
fame.  .  /  50. 

Or,  any  two  juflices,  near  the  place,  may  (in  three 
'  months  afceir  the  offence  cosimittedj  fummon  the  party 

accufeds 
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pccttfed,  and  the  witoefies ;  and  opon  the  party's  appear-* 
ance,  or  contempt  in  not  appearing,  on  proof  of  notice 
given,  may  exaipine  the  witnefies  on  oath,  and  give  judg- 
tnent,  and  tflue  warrants  under  their  hands  to  levy  the  pe» 
flaity  by  diflrefs ;  and,  if  not  redeemed  in  fix  days,  the  fame 
to  be  fold.  They  may  alfo  mitigate  the  penalties,  fo  aa 
they  reduce  them  not  to  lefs  than  a  fourth  part,  over  and 
above  the  cofts  and  charges.  And  any  perfon  aggrieved 
may  appeal  to  the  next  feffions,  who  may  finally  determine 
the  Umfii  and  in  csife  of  convidiion  ifliie  warrants  for 
levying  f he  penalties.    9  i/««  ^*  ii*/  36,  37. 

No  butcher  ftall  put  to  fale  any  hide  putrtfied  or  rotten ;  ScHiss  ratts^ 
on  pain  of  3  s.  4d.  for  each  ofience,  in  like  mannen     i  J,  ^>i^« 
jr.  22.  /  2.  * 

No  butcher  (hall  be  a  tsfiner  or  currier ;  on  pain  of  Eieicifipgtht 
6  s.  8  d,  a  day,  to  be  recovered  and  levied  in  like  manner.  ^"^  «f »  >>«• 
/2,i5.  -'• 

If  any  raw  hide  fhall  wilfully  of  negligently  be  gafhedi  odhuig  hldti, 
in  the  flaying  tliereof;  or  being  ga&ed,'  be  ofiered  to 
fale  by  any  butcher  or  other;  the  offender  piall  forfeit 
as.  6  d.  for  fuch  hide,  and  i  s.  for  a  calf  frin ;  half  to  the 
poor,  and  half  to  the  informer :  To  be  levied  by  two 
juftices  in  like  mannier.    9  Jtn.  f.  ii.yi  ji. 


gutter  anb  c|)eefe. 

/.  Concerning  the  packings  wdgbi^  and  goodnefy 

of  butter. 
//.  Concerning  the  /hipping  of  hitter  and  cbeefe 
for  London. 

/.  Concerning  (be  packings  weighty  and  goodmfs  of 
butter. 

EVERY  farmer  and  other  perfon  packing  op  butter  weight  of  tfc« 
for  fale,  (hall  fet  upon  every  firkin  and  cafk^  when  caflbtobcmvk* 
the  fame  is  fully  feafoncd  in  water,  a  continuing  vifible  ^* 
mark  of  the  juft  weight  of  the  empty  cafk ;  on  pain  of  for- 
feiting for  every  offence  the  fam  of  ten  (billings  for  every 
hundred  weight  of  butter  otherwffe  packed,  and  fo  pro- 
portionably  for  a  greater  or  leiTer  quaniiiy  1    half  to  the  . 
tburch wardens  and  overfters  for  the  ufe  of  the  poor*  and 
half  \vith  double  cofts  to  him  who  0iall  fue  for  the  fame  in 

fcffionsy 


34^ 


Wciflit  of  a  pot 


W«-flitaa4 


rtofetbif 


CbtcfeflMSftr 

t*  deliver  4ee 
^ettt;  and 
^eaiitj. 


Butter  attn  e^eefi^* 

ftiSooie  by  aAi0ii  of  debt,  indidmcnt,  ibfermalldD^  or 
prcfcntmeoL    i)  isT  14  C.  a*  r.  26./  5,  6. 

Alfo  every  potter  Ihall  fct  upon  every  pot  which  be 
ihall  fell  for  packing  up  butter,  the  juft  weight  of  the  pot 
when  it  is  burnt,  tog^etber  with  the  firft  letter  of  hij  ehriit 
tian  name,  and  his  furname  at  leogch  ;  on  paia  of  i  a. 
And  no  perfon  AmU  expofe  tp  fale  any  butler  packed  up  in 
«ny  pot  not  fo  ouukcd,  on  pain  of  2 1,  for  every  fuch  pos. 
To  be  recovered  and  applied  in  like  manner*    /  6^ 

Every  kilderkin  of  butter  OiaU  conuin  iia  poands^ 
and  every  firkin  56  pounds  neat  or  above ;  every  pound 
containing  16  ounces,  befides  the  tare  of  the  calk,  of  mod 
and  merchantable  butter  i  and  every  pot  of  butter  maU 
contain  14  pounds  neat,  or  above,  befides  the  weight  of 
the  pot  I 

And  no  butter  which  is  old  or  corrupt  AiU  be  auir* 
cd  or  packed  up  with  any  butter  which  is  M w  and 
found). 

Nor  any  whey  butter  (hall  be  packed  or  mixed  with 
nny  butter  made  of  cream ; 

And  every  caflc  or  pot  of  batter  fliall  be  of  one  lert  and 
goodnefs  $ 

And  no  butter  (ball  be  laltcd  with  any  great  fait,  bat 
Ihall  be  faked  and  faved  with  fmall  fait ;  nor  more  fait  ftsll 
be  HMerflnined  with  it  than^  (haU  be  needfat  for  itr  pre* 
iervation : 

On  pain  that  ever|f  owner,  faroier,  or  picker  of  butter, 
nor  putting  up  in  each  kitderkip,  firkfA»  and  pot  to  be 
fold  or  expofed  to  fale,  fuch  quantities  as  aforefaid,  or 
ofiending  in  falfe  packing  as  aforefaid,  for  every  ofience 
fhall  for^it  the  value  of  all  the  butter  fo  falfe  pack^ ;  and 
for  every  dflfenee  where  any  kilderkin,  firkin,  or  pot  (ball 
be  fonnd  to  contain  a  lefler  quantity  of  butter  than  as 
above,  fix  times  the  value  of  every  pound  of  butter  that 
0iall  be  wanting  in  fuch  caft  or  pot  i  to  be  recovered  vtA 
applied  as  aforefaid.   /  2* 

And  when  the  farmer  or  other  perfon  hath  filled  the 
caflc  with  butter,  he  flull  befides  the  former  mark  of  the 
weight  of  the  caflt,  fet  alfo  on  the  caflc  the  firft  letter  of  his 
chriftian  name,  and  his  furname  at  length  with  an  iroll 
brand  ;  on  pain  of  forfeiting  for  every  ofi^ence  the  fum  of 
IDS.  for  every  hundred  weight  of  butter  ocberivife  packed, 
and  for  more  or  left  proportionably )  to  be  recdvered  mi 
appKed  in  like  manner.    /  5. 

And  t^tff  cheefemonger  and  other  who  (hall  fell  anf 
kiMerkin,  fit  kin,  pot,  or  other  cafk  of  butter,  Ihall  deliver 

therein 


tftereifl  the  fall  quantity  and  due  quality;   or  ihall  be 
Habie  t6  make  fiicisfafiion,  according  to  the  price  thereof* 

And  no  cheefeadonger  or  other  perfon  fiiall  repack  cbttfeno^r 

for   fale,  any  butter,  in  any  kilderkin,  firkin/ or  other  Jj^H^'*'** 
caflc,  of  pot,  on  pain  of  forfeittng  double  value  there* 
of ;  16  be  recovered  and  applied  in  like  ODaoner.   /  4. 

The    profecurton    for    the   offences    above,    (ball   be  inwhtttimcilM 

commenced  in  four  months  after  the  fale  of  the  butter.  p««fc<»«wnA4l 

/7- 

But   provided  neverthelefs,  that    no  feller  of  batter  Profccntioa  aas 

fliall  be  charged  with  any  of  the  faid  penalties,  after  the  to  be,  if  the 
huyer  hath  bought  the  butter  and  approved  it.     4  W.  pJJJJ^'lt!*' ^' 
^.  7.  /  2. 

And  for  preventing  any  fraud  in  the  feller,  after  the  FrtudaftfrMkb 
faftor  or  buyer  hath  bought  the  butter,  the  faid  fa£lor  or  bjtlierdkv. 
buye^  (hall  fee  bis  fe^l,  or  mark,  or  name  upon  it,  or  upon 
the  cafk  i  and  if  it  (ball  be  afterwards  exchanged  or  opened, 
aftd  the  c?(k  changed,  or  any  bad  butter  mixed  or  packed 
up  With  good  butter^  or  any  other  fraud  be  committed  by 
the  feller  i  and  he  be  convicted  thereof,  before  one  juftice, 
by  oath  oJFone  witnefs,  or  confeffion,  he  IhaH  forfeit  20  a* 
for  e%ery  firkin  and  ofFence,  to  be  levied  by  the  conflable, 
by  diflrefs,  and  to  be  diftributrd  by  the  juftice,  half  to  the 
^urch  wardens  and  overfeers  for  the  ufe  of  the  poor,  and 
half  to  the  informer,    yi  3. 

But  any  perfon  aggrieved  itiay  appeal  to  the  next  fef- 
fions,  giving  ^o  I.  bond  to  the  party,  to  pay  cofls  (ia 
a  month  after)  if  he  is  not  relieved  on  bis  appeal. 
/.  10. 

//.   Concerning  jbi  ftnpping  of  hutter  and  cbtefe  far 
Londofw 

Every  warehoufekeeper,  weigher,  fearcher,  or  (hippcr  ifo«ii4MfM« 
of  butter  and  cheefe,  fliall  receive  all  butter  and  cheefe  feruics. 
that  ihall  be  brought  to  him  for  the  LcnAn  checfe- 
mongers,  and  Chip  the  fame  without  undue  preference; 
and  Siall  have  for  his  pains  as.  6 d.  for  every  load  :  and 
if  be  fliall  make  default,  he  fliall,  on  convidlion  before 
one  juflice,  on  oath  of  one  witnefjs,  or  confeffion,  for- 
feit for  every  firkin  of  butter  los.  and  for  every  weigh 
of  cheefe  5  s.  half  to  the  churchwardens  and  overfeera 
for  the  ufe  of  the  poor,  and  half  10  the  informer,  to  be 
levied  by  the  conflable  by  diflrefs  and  fale.    4  /F^  c.  3. 


3148 


of  fatrf* 


fcfttfiog  CO  tike 


Appetk 


piKfptloa. 


And  be  fhatl  Jkeep  a  book  of  cniry  of  receiving  and 
flipping  the  goods;  on  pain  of  28.  6  4*  ^or  every  firkin  of 
butter,  and  weigh  of  checfe,  to  be  levied  and  applied  in 
like  oianner ;  and  for  want  of  diftrefs,  to  be  cooioutted  till 
paid.    /  5. 

A  mafter  of  a  (hip  refuting  to  take  in  butter  or 
cheefe,  before  he  is  full  laden  (except  it  be  a  cheeCr* 
monger's  own  (hip  fent  for  his  own  goods),  (hall  for* 
feit  for  every  fiikin  of  butter  re/aO:d  5  s.  and  for  every 
weigh  of  cheefe  ^s.  6d«,  to  be  levied  and  applied  in  hke 
manner.    /•  6. 

Perfon  aggrieved  by  the  determination  of  the  jufltc^ 
may  appeal  to  the  next  feflions,  giving  xol*  bond  with 
one  or  more  fureiies,  to  the  party,  to  pay  cofts  (with- 
rn  a  month  after)  if  he  is  not  relieved  on  his  appeal. 

/  *o-  •  * 

But  this  zSt  Cball  not  extend  to   any  waKhoufe  in 

Chejbin  or  Lancojh'irt.    f.  9. 

[Note;  There  are  fpecial  dirrdions  in  the  aA  of  8  (?• 
€.  27*  concetning  the  felling  of  butler  in  the  city  of  Ytitk^ 
and  the  ad  of  ihe  17  G.  2.  c.  8.  concerning  the  fame  ia 
Uevi  Malun  %  which  are  not  general  enough  |o  be  here 
inferted.j 


iattOM* 


Buttons^* 

NO  perfon  ihall  fell  or  offer  to  fale,  or  import,  any 
foreign  bone  lace,  cut-work,  embroidery,  fring^t 
band  firings,  buttons,  or  needle- work,  made  of  thread 
and  filk,  or.either  of  them,  or  any  foreign  buttons  what* 
foever ;  on  pain  that  he  who  fliall  offer  them  to  fale  Ihall 
forfeit  the  fame  and  501.  and  the  importer  (hall  forfeit 
the  fame  and  jcoJ.  half  to  the  king,  and  h^lf  to  him 
that  fh^U  fue.     13  &  J4  C.  2.  r.  13.  /.  a.     4  tV.  c.  la 

And  on  complaint  and  information  gives  to  a  juAice 
of  the  peace,  at  times  reafonabie,  be  (ball  ifliie  his  war- 
rant  to  the  conftable,  to  enter  and  fearch  for  fuch  mana* 
fadiures  io  the  fhops  being  open^  or  warehoufes,  and 
dwelling  houfes  of  fuch  persons  as  fliall  be  fufpedlcd,  and 
to  fcize  the  fame.  13  &r  14  C.  2.  r.  13.  /.  3.  4  ^ 
€.  10./.  3. 

And  foreign  lace  and  needle- work  condemtied,  fiiall  not 
lie  fdd  or  dcHFered  out  of  the  warehoufc  wherein  the  fame 

Aall 
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ftanbefedirdd^otherwife  than  on  condition  of  exportatioil* 

7G.  3.r.  47-/-  9- 

And  Engltjb  bone-Iace,  needle- work,  point,  or  cut 
work,  may  be  exported  cuftom  free.     11  &  J2  /JK  r,  3. 

No  perron  fliall  make,  fell,  or  fet  on  any  buttons  Woo<ie« 
siade  c^  wood  only,  and   turned   in  imitation  of  «>tber  ^^^^"^ 
buttona;  on  pain  of  40  s.  a  dozen,  half  to  the  king,  and 
half  to  bioi  that  (ball  fue  in  any  court  of  record.     10  W. 

Madetf  wood  only]  H.  1 3  IV.  King  and  Rabertr.  Aa 
ioformacion  was  exhibited  againft  the  defendant,  for  having 
made  wooden  buttons  contrary  to  the  f^atute.  Upoo 
trial,  the  jury  found  a  fpccial  verdid,  that  all  the  buttoa 
was  of  wood,  but  there  was  in  it  a  (hank  of  wire.  And 
after  argutnem,  judgment  was  given  for  the  king,  namely, 
that  this  was  a  button  of  wood,  notwithftanding  the  (bank, 
which  is  no  efTential  part  of  buttons  j  for  buttons  of  fi!k  and 
hair  have  no  (hanks.     L.  Raym.  712. 

By  the  faid  a<9  of  the  10  fV.  c.  2.  No  perfon  flbaH  cUh 
make,  fell,  or  fet  on,  any  buttons  made  of  cloth,  ferge^ 
drugget,  frize,  camlet,  or  other  fluffs  of  which  clothes 
are  ufually 'made,  on  pain  of  40s*  a  dozen,  half  to  the 
king,  and  half  to  him  that  (ball  fue  in  any  court  of  re* 
cerd« 

And  by  the  8  ^n^  c.  6.  No  taylor  or  other  perfon  fliall 
make,  fell,  fet  on,  ufe,  or  bind  on  any  clothes,  any  but- 
tons, or  button-holes,  made  of  or  ufed,  or  bound  with 
ferge,  drugget,  frize,  camlet,  or  other  fluffs  of  which 
clothes  are  ufually  made;  on  pain  of  5I.  a  dozen^  half  to 
the  king,  and  half  to  him  that  flsall  fue  in  any  court  of  re* 
cord}  or  on  complaint  to  two  juftices,  they  may  fummon 
wttflefies,  and  levy  the  penalty,  and  return  thc;^  overplus  if 
any  be  1  and  if  any  perfon  a  aggrieved  he  may  appeal  to 
the  next  feffions. 

But  by  this  z(k  no  power  is  given  to  makediflrefs.  The 
next  that  occurs,  Is  the  flatute  of  4  G.  r.  7.  which  in  the 
flatutes  at  large  is  a  loofe,  injudicious,  and  ungrammatical 
wEtf  and  by  its  garb  may  well  enough  feem  to  have  been 
drawn  up  by  the  taylors  or  button-makers  ^  whereby  it  ia 
caaAed  as  follows : 

No  taylor  or  other  perfoit  (hall  make,  fell,  fet  on,  or 
bind  on  any  clothes,  any  buttons*  or  button- holes  made 
of,  or  ufed,  or  bound  with  cloth,  ferge,  drugget,  friae, 
camlet,  or  any  fluffs  that  clottKS  aie  ufually  made  of 
(velvet  exotpted) }  00  pain  of  40s.  a  dozen :  To  be  detcr^ 
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'macd  Inr  one  juftke  where  the  cSeaet  AniII  (m  4Kcawwl^ 
or  the  offender  fliall  inhabtc^  on  oath  joI  one  wifn^Ts,  ii| 
three  months  after  ihe  offence  comoiitced  i  and  to  he  dif* 
trihuted  ^charges  of  conviAioo  firft  dednAed)  half  |o  the 
informer^  and  half  to  the  poor  of  the  parifli  or  place  whtcf 
the  offence  fbali  be  difcovered  :  if  not  paid  (being  lawMly 
demanded)  in  14  days  after  c'onvi^ion«  the  juftice  fliall 
iflue  h'8  wariant  to  the  conftable  w|;icre  the  offeodcf  dwells, 
AT  can  be  found,  (o  levy  it  by  diftrels  and  fale  ;  and  where 
ao  fufficieot  difirefs  can  be  found,  he  fliall  be  committed  to 
the  common  gaol  of  the  county  or  place  where  be  flsall  be 
Ibund^  to  b€  kept  to  hard  labour  for  three  calendar  months. 
Per fons  aggrieved  may  appeal  to  the  feffiona,  giving  (uf^ 
ficient  notice  i  and  the  fcffions  may  alldw  cofls  to  the 
party  aggrieved. 

And  taylors  caufing  their  apprentices  or  icrvants  to 
aaake  fuch  clothes,  fliall  themfelves  be  fubjed  to  ^ 
penalties. 

And  all  fuch  clothes,  made  with  fuch  buttons  and  bu^ 
ton-holes,  ixp$pdtAfaUy  fliall  be  forfeited  and  feiscd,  and 
recovered  and  difpofed  of  as  the  other  penahies. 

And  by  the  flatute  of  the  7  G.  ^.  i.  ^.  12.  No  prrfim 
Ihall  ufi  or  wear  on  any  clothes  (velvet  excepted)  any  (iich 
buttons  or  button^holes ;  on  pain  of  40  s.  a  dozen,  op  coo* 
iFidion  by  confeflion,  or  oath  of  one  witnefs ;  and  any 
juftice  of  the  peace,  where  the  offence  fli^l  be  commiUciC 
or  the  offender  fliall  inhabit,  fliall  on  complaint  or  ie- 
formation  on  oath,  of  any  credible  perfon,  in  one  ^sooih 
after  the  oflBmce,  fummon  the  party,  and  on  his  appear- 
ance or  contempt,  examine  the  matter,  and  on  due  proof 
by  conteffion,  or  oath  of  one  witnefs,  convi£l  the  offender, 
and  caufe  the  forfeiture  by  his  warrant  to  be  levied  by 
difireft  and  fale  ;  the  (aid  penalties  to  be  half  to  him  oo 
whofe  oath  the  party  fliall  be  conviAed,  and  half  to  tlie 
poor  of  the  parifli  where  the  offence  fliall  be  committed. 
And  •  peribns  aggricted  may  appeal  to  the  neicc  quarter 
ItflkiiM,  giving  8  days  notice*  ^ 

Ya  him  #a  vdmfi  oath  tb$  farUffiaUhi  cmrmQiil  This  ti 
nimofi  the  only  inflance  where  a  fliare  of  the  penalty  it 
given  in- esprefs  words,  in  a  popular  aAion,  to  the  party 
on  wJiofe  oath  any  perfon  is  convifted  ;  and  the  conuary 
doflrine  feema  generally  to  prevail,  that  ihe  defendant 
fiiall  not  be  condemned  upon  the  fole  teflimony  of  the 
plaintiff  fwearing  for  his  own  intereft  .*  And  it  is  ocrtaialy 
againft  the  common  law,  that  fuch  a  peribn  fliould  be  a 
idtoeft  at  all  \  and  therefore  bis  right  to  gitpt  evidence  in 

4  hit 


hU^wu^vdCf  and  the  pover  lo  conviA  the tfeftQdaiit  upon 
that  bit  evidence,  muft  depend  on  the  exprels  words  of 
feme  ftatute.— *Not  to  mention,  that  here  it  no  difporai  of 
oae  noiety  of  the  penalty  ^  if  the  parly  it  ^aaviOed  hf 


Ti^nVins  of  titltfS, 

1.  By  the  common  law. 
IL  Byjtatute. 

L  By  tbi  common  law. 

IT  feemetb  to  be  ah  high  offence  at  tommon  law,  to  btijr 
^  or  fell  any  doubtful  title  to  fands  known  to  he  difputed, 
to  the  intent  that  the  buyer  may  carry  on  the  fuit,  wbicb 
die  feller  doth  not  think  it  worth  hit  while  to  do,  and  on 
that  confideration  fcHs  hit  pretenfions  at  an  under  rate  t 
and  it  feemetb  not  to  be  material  whether  the  title  fo  fold 
be  a  good  or  bad  ooet  of  whether  the  leller  were  in  pof« 
feflion  or  not,  unieft  hit  pofleffion  were  lawful  and  uncon* 
tefted  s  for  all  pradices  of  this  kind  are  by  all  means  to 
tltdifcosnteoaoceds  as  manifeftly  tending  to  oppreffion,  by 
giving  oppprtunitiet  to  great  men  to  purchafe  the  difputed 
titles  of  others,  to  the  great  grievance. of  the  adverfe  panics^ 
who  may  ofteii  be  unable  or  difcouraged  to  defend  their 
titiet  againft  fuch  powerful  perfons,  which  perhaps  they 
might  fafely  enough  maintain  -againd  their  proper  advcH 
&ry.     I  Haw,  ibu 

IL  ByfiattHe. 

I,  By  the  ftatute  of  13  Ei.  i.  c.  49.  iJo  per/on  of  tbi 
Ung^t  MHfeJhaU  bie^  any  liifi  wbil/l  the  tbifig  is  indi/puti ;  on 
pain  of  both  tbi  buytr  and  fitkr  bitng  puni/hid  at  tbi  king''t 
pUafwriM 

%•  And  by  32*  &.  %.  c.  9.  Nim  fhall  buy  anypntenad 
rigbt  in  any  landy  unhfs  tbifilUr  batb  ban  in  p^Jftfffn  ofjbi 
fomty  or  if  tbi  tofrnfiin  or  rimaindir  tbtrmf^  or  taken  tbt 
Tints  and  pnfitt  tbiraf  for  orn  yior  ntTtt  befort  \  on  patn  tb&t 
tbi/mUrJkdlfor/iit  tbi  land^  and  tbtJbuytr  tbi  valuiy  balf 
tt«tr  Mngy  and  bajfio  Aim  tbat  JholTJuo  witbin  om  yian 

Pritinud 
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PritincidtitU}  But  he  who  is  in  lawful  poflefion  mxf 
purchafe  the  pretended  title  of  any  othen.      32  H.  8i 

€•  9«yi  41  • 

.  One  yior  bifiri]  But  no  conveyance  made  by  one  who 
hath  the  uncontefted  poflcffion,  and  undifputed  abfolatt 
propriety  of  lands,  is  any  way  within  the  meaning  of  thb 
ftatute,     I  Haw.  265. 

3.  Jnd  tbi  efftnif  rf  buying  of  tiilis  may  bt  hid  in  my 
Hunty  at  ibi  pUafure  $f  tbg  infmrmtr^    3 1  £>•  t.  5.  U  4; 

For  Other  matters  relating  to  buying  of  titlcss  See 


CAfllid0e0;  Stealing:  The  fame  penalty  as  for 
Healing  turnips.  For  which,  fee  the  TiUe 
Curti90« 

Callico.    See  itftitu 

Cambricks.    See  Hinem 

Candles.    See  ^ixi^u 

Capias*    See  fD^orfffF/ 


Catl»0  anb  Dice. 

Impottttioa  |>Y  the  lo  Ann^  €.  lo.     No  pUying  cafds  or  dice 

^hibited.  D  (hall  be  imported. 

Doty  on  cirdf  And  for  every  pack  of  cards,  or  pair  of  dice,  madetfl 

•n4  dice  Gnat  Britain^  fliall  be  paid  the  damp  duties  following : 

On  nrdi.  Total.  On  dice.  Totid. 

d»     J,  d.      i.  d.  s,    d^ 

By  9  An.  c.  ij*  6    — —     5  0  — » 

29  G,  2.  ^.13.        6    —     5  o  — 

16  G.  3.  c.  34.        6    — —      2  6  -— ^ 

29  G.  3.  c.  30.        610       26  15  • 

The  fame  to  be  under  the  management  of  the  coninii** 
fioncrs  of  the  ftamp  duties. 
]!!5!L?!?".^    •     And  all  pieces  of  ivory,  bone,  or  other  matter,  made  or 
ufed  for  any  play,  with  any  Jcttcrs,  figures,  fpots,  or  othsr 
marks  thereupon,  to  denote  any  chance,  (ball  be  adjudged 
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dice. 
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to  be  dice*  and  charged  with  the  duties ;  and  if  there  (hill 
be  more  than  fix  chances  on  any  one  piece,  it  (hall  be 
charged  with  duty  s  and  if  there  fliall  be  more  ^than  the 
number  of  chances  ufually  in  a  pair  of  dice,  fuch  one  piece 
fliall  be  charged  with  a  further  duty  proportionate  to  the 
number  of  chances  exceeding.     lo  ^n.  c.  19./.  168. 

And  all  makers  of  cards  or  dice,  before  they  brgin  to  piicei  of  m»fc- 
make  them,  fliall  give  notice  in  writing  of  the  houle  or  iog  to  be  coued. 
place  where  they  intend  to  make  them  to  the  commif- 
fioners  or  their  officer  next  adjacent,  on  pain  of  50  Y   9  yfr. 
c«  2^  /T  41.     And  alfo  all  the  cards,  dice,  materials,  and 
utenfils  fliall  be  forfeited.     10  /tn.  r*  1 9./  l66. 

And  evert  maker  of  cards  fliall  fend  to  the  com-  Providing  mt* 
miiliooerB  a  fufficient  quantity  of  paper,  in  order  to  have  i^tUU. 
as  many  aces  of  fpades  imprefled  thereon  as  fuch  maker 
fliall  defire;  and  c^try  pack  of  cards  fliall  have  one  fuch 
ace  fo  impreflied :  And  the  commifiioners  fliall  caufe  a 
flamp  to  be  prepared,  with  fuch  device  as  they  fliall  think 
proper,  to  denote  the  faid  ace  of  fpades,  as  well  in  every  pack 
made  for  ufe  in  Great  Britain,  as  in  every  pack  made  for 
exportation  ;  fo  as  in  fuch  device  there  be  fome  diftinguiOi- 
ing  mark,  between  cards  for  home,  and  cards  for  foreign 
confumptfon.     5  G.  3.  r.  46.  /  9. 

And  the  maker  fliall  alfo  fend  to  the  commiffioners  or 
their  officers,  jews  or  wrappers  made  for  inclofing  cards 
for  ufe  in  Great  Britain,  with  his  name  and  any  other 
particular  word  or  thing  printed  thereon,  as  the  com* 
miffioncrs  fliall  dired;  in  order  that  the  fame  may  be  * 
ftamped  and  delivered  again,  from  time  to  time,  to  fuch 
milker,  as  occafion  fliall  require  :  And  the  commiffioners 
fliall  denote  one  of  the  (ix- penny  duties  charged  on  cards  in 
Great  Britain,  on  fuch  jew  or  wrapper.    /.  10, 

And  the  offiers  may  enter  any  houfe  or  place  where  ofUceTiniay 
cards  or  dice  are  made,  fold,  or  expofed  to  fale,  or  fuf-  (oteraadieatcb. 
peded  to  be  privately  made,  or  into  any  publick  gaming 
houfe,  room,  or  place,  and  there  fearch  and  fee  what 
quantity  of  cards  or  dice  fliall  be  making,  and  whether  they 
be  ftamped  ;  and  if  the  owner  or  occupier  fliall  refufe  en* 
trance  or  liberty  of  fearch,  he  fliall  forfeit  lol.  10  Jn» 
c.  19./  169. 

And  if  the  commiffioncrs  be  informed,  or  have  caufe  to 
fufped,  that  any  perfon  makes  cards  or  dice  in  a  place  not 
entred,  on  affidavit  thereof  by  the  informer  before  a  juftice 
of  the  peace  declaring  the  grounds  of  his  fufpicion  ;  the 
pCcer  may  in  the  day  time,  and  in  the  prcfence  of  a 
conflable,  by  warrant  of  fuch  juftice  break  open  the  door. 

Vol.  I,  .  A  a  o^ 
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Matetiali  not  to 
be  rcmofed  till 
finiibed. 


Entry  and  pay. 
irent  of  the 
•duiiei. 


Sf  llinj;  or  ufing 
uaftimped* 


AltetiBg  flampf  • 


fell  I  PS  waftc  or 
fee  nd- hand 
c«rdi« 


€att»0  dnb  bice. 

or  any  part  of  fuch  private  place,  and  eiicer^  and^feizeraIl 
fuch  cards,  dice,  tools,  or  materials,  and  if  not  replevied 
in  five  days,  they  (hall  be  forfeited  and  fold.  6  G. 
C.21./59. 

And  no  materials  begun  to  be  wrought  for  cards  or 
dice»  (ball  be  removed  until  they  be  cpmpleatly  made,  oc 
the  duties  paid  $  on  pain  of  double  duty.  10  jfn.  c,  19. 
/.  i66- 

And  no  maker  of  cards  or  dice  (hall  remove  the  fame 
from  the  place  of  making,  until  fuch  mark  upon  the  dice, 
and  fuch  feal  upon  the  pap^r  and  thread  inciofing  every 
pack  of  cards  ihall  be  put  thereon,  as  the  commiffioners 
(hall  appoint;  on  pain  of  forfeiting  the  fame  and  treble 
value.     9  //a.  c*  23.71  41. 

The  makers  of  cards  and  dice  {hall  once  in  every  28 
days  make  entry  upon  oath  with  the  proper  officer,  of  all 
the  cards  and  dice  by  them  made  within  the  faid  time ;  oa 
pain  of  20 1.    /.  42. 

And  (hall  once  in  every  fix  weeks  clear  ofFthe  duties; 
on  pain  of  double  duty.     /^« 

And  no  cards  or  dice  fliall  be  expofed  to  fale,  or  ufed 
in  play  in  any  pubiick  gaming  houfe,  unlcfs  the  paper  and 
thread  inciofing  the  fame  /hall  have  been  refpedively  fealed 
and  {lamped,  and  unlefs  one  of  the  cards  of  each  pack  {ball 
be  alfo  Uamped  on  the  fpotted  fide ;  on  pain  that  every 
perfon  who  (hall  expofe  to  fale  any  fuch  cards  or  dice  not 
iiamped,  (hall  forfeit  for  every  fuch  pack,  and  for  every  one 
of  fuch  dice,  5  L  with  full  cofts.     10  J/t.  c,  19./.  162. 

If  any  maker  (ball  ufe  in  the  making  up  of  any  pack  of 
cards,  any  ace  of  fpades,  jew,  or  wrapper,  that  has  been 
ufed  before ;  he  (hall  forfeit  20 1.     5  G.  3.  c.  46./.  13. 

And  if  any  perfon  {hall  fell  or  buy  any  fuch  ace  of  fpadcSi 
jew.  Off  wrapper,  in  order  to  be  made  ufe  of  for  the  in- 
ciofing any  pick  or  parcel  of  cards  \  he  (ball  forfeit  20 1* 
And  if  either  the  buyer  or  feller  (hall  inform  againft  the 
other;  his  evidence  (hail  be  admitted,  and  he  (hall  be  in- 
demnified.   /.  14,  15. 

And  if  any  perfon  (lull  take  off  the  (lamp  of  any  play- 
ing cards,  or  outfide  paper  of  any  parcelor  pack  of  cards, 
with  intent  to  ufe  the  fame  again ;  he  (hall  be  guilty  of 
felony,  and  tranfported  for  any  time  not  exceeding  fevea 
years.      12  G.  3.  ^.  48. 

If  any  perfon  (hall  fell  any  cards  called  wafle  cards,  un- 
lefs before  fale  he  maik  the  back  or  plain  fide  of  eirery 
fuch  card,  fo  as  to  render  it  unfit  to  be  ufed  in  playing i 
be  (hall  forfeit  20 1.  29  G.  2.  c.  13./.  10. 

And 
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And  if  any  perfon  ihall  fell  any  cards,  by  way  of  fccond 
band  cards,  in  packs  or  parcels^  after  the  wrapper  or  cover  .   , 

Ihall  have  been  broke  open,  unlefs  before  fale  he  mark  the 
backfide  of  every  card  (b  as  to  render  it  unfit  for  play  $  he 
(hall  forfeit  5 1.  for  each  pack.     16  G.  3.  f»  34. 

If  any  perfon  £ha)l  counterfeit  the  fiamps  on  cards  or  Counterfeiclfig 
dice,  or  on  any  jew,  wrapper,  or  thread  inclofing  the  ft^^jp** 
fame ;  or  knowingly  fell  the  fame  with  a  counterfeit 
ftamp;  or  fraudulently  ufe  any  of  the  flamps  provided  by 
the  commiffioners  $  he  (hall  be  guiky  0/  felony  without 
benefit  of  clergy.  10  /fn.  €.  19./  163,  29  G,  2.  f.  13. 
/•  S*     5  G.  3.  c.  ^b.f.  10. 

In  the  cafe  of  exportation,  it  (hall  be  lawful  to  re-  Eiporutloo. 
move  cards  or  dice  from  the  place  where  they  are  made, 
without  ftamping  or  paying  duty,  provided  that  within  at 
month  after  they  are  made,  and  before  they  be  removed, 
bond  of  double  duty  be  given,  that  they  (hall  be  exported 
and  not  rclanded.     10  An,  c.  19*/  170*     5  G.  c.  19. 

But  cards  intended  for  exportation  (hall  before  pack- 
ing for  exportation  be  indofed  in  paper  and  thread,  in 
packs  or  parcels,  and  be  marked  on  the  fpotted  fide,  in 
fuch  manner  as  the  commiffioners  (ball  dirc^  ;  and  if  any 
perfon  (ball  fell  or  expofe  to  fale  to  be  nfed  in  Great 
Britain,  or  (hall  ufe  or  permit  to  be  ufed  in  any  publick 
gaming  hoofe,  any  cards  fo  marked  as  for  exportation  ^ 
he  (hall  forfeit  20  K  for  every  fuch  pack.  29  6.  %•  c.  13. 
/6. 

And  if  any  perfon  (hall  reland,  or  procure  to  be  reland* 
cd,  any  parcel  of  cards,  after  having  been  entered  and 
ihipped  for  exportation;  he  (ball  forfeit  50 1.  And  if 
any  perfon  concerned  (hall  inform  again  ft  an  accomplice ; 
he  (hall  be  admitted  to  give  evidence,  and  himfclf  be  in* 
dcmnified.     5  C  3.  €•  46./.  j6,  17. 


Carriers^ 


ALL 


perfons    carrying    goods    for  hire,    as    mafters  Carrier,  wfco. 

and  owners  of  (hips,  lightermen,  (tage-coach-men, 
and  the  like,  come  under  the  denomination  of  common 
carriers}  and  are  chargeable  on  the  general  cuflom 
of  the  realm,  for  their  faults  or  mifcaxriages.  x  Bac. 
Abr.  343. 
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Kitetforar*         %  ^l^^  3  ^^  ^'  12.     The  juftices  in  Eafier  fediofff 

ibinu  yearly,  (hall  rate  prices  of  all   land   carriage  of  goods 

to  be  brought  iii/«  any  place  within  their  jurifdidion^  by 

any  common  waggoner  or  carrier ;.  and  (hall  certify  the 

rates  fo  made  to  the  mayors  and  other  chief  oficen  of 

the  feveral  market  towns  within  their  jurifdidion,  to  be 

hung  up  in  Tome  publick  place  to  which  all  perfons  may 

refort :   And  no  fuch  common  waggoner  or  carrier  (hall 

take  for  carriage  above  the  rates  fo  fet,  on  pain  of  5 1. 

by  diftrefs,  by  warrant  of  two  juftices  where  foch  wag* 

goner  or  carrier  (haU  refide»  tp  the  ufe  of  the  party  griev* 

ed.   /  24.     . 

*      And  by  ai  G.  1.  c.  28*     If  any  common  waggoner  or 

carrier  (hall  demand  and  take  any  greater  price  for  bring* 

f  ng  goods  U  London^  or  to  any  place  within  the  bills  of 

mortality^  than  is  allowed  and  fettled  by  the  juftices  for 

the  place  fiom  whence  the  fame  are  brought  for  ibe  car* 

rying-of  goods /r^m  London  to  the  faid  place;   hcftiaU 

forfeit  5 1,  to  the  party  grieved,  to  be  recovered  as  by  the 

faid  aA  of  the  3  ff^.  or  by  diftrefs  and  fale  of  his  goods 

by  warrant  from  two  juftices  of  Aiiddlifix^  Sarryj  Lmdn^ 

or  Wejlminftirn    C  3. 

And  the  derk^of  the  peace  in  the  country  ihaH»*ia»e* 
dliately  after  Eafiir  feffions  yearly,  certify  to  the  lord 
mayor  of  Lmid^n^  and  to  the  refpeSive  clerks  of  the  peace 
Ibr  Middlifex^  Surry ^  and  JVijlminftiry  the  rates  made 
lor  the  carriage  of  goods,  in  their  re(peiSlive  counties  sol 
places;  which  certificate,  or  an  attefted  copy  thereof, 
,  figned  by  the  officer  to  whom  the  fame  (ball  be  lb  traof- 
mitted,  (ball  be  fufficient  evidence  of  the  prices  (b  fet. 

/•3- 

[Note;  This  afi  of  the  ai  G.  2.  t.  28.  fiands  re* 

pealed  by  the  7  G.  3.  u  40.   except  (b  nnicb  chereof 

as  relates  to  the  #ate  or  price  for  carriage  of  goods;  and 

the  7  G.  3«  c.  40-  (except  fo  much  as  repeals  the  feveral 

ads  therein  tnentioned)  was  repealed  by  the  13  £•  3* 

€.  44./  86.] 

jvis  oamt,  &c        And  by  13  G.  3.  c.  78.  The  owner  of  every  waggoot 

Co  be  pot  oa  hit  wain,  or  cart,  (baM  caufe  to  be  painted  on  (bme  conlpicu* 

^'^^i^  ous  part  thereof,  his  name  and  place  of  abode,  in  large 

.    legible  letters,  and  continue  ihe  fame  thereupon  :  And  the 

owner  of  every  common  ftage,  waggon,  or  cart,  employed  ia 

travelling  fiages  from  town  to  town,  (hall  bclides^  psiot< 

GoMMON  Stage  Waggon  or  Cart,  (as  the  cafe  may 

be  J  on  pain  of  forfeiting  not  exceeding  5  I.  nor  lefs  than 

30^«   /.6o. 

A  cvriex 


A  carrier  (hall  not  evade  the  law,  by  refufing  to  carry  Refafingtoccrff 
|oods  at  the  prices  Jioitted.      For  if  a  cominon  carrier,  C^^- 
who  is  offered  his  hire,  and  who  hath  convenience,  refufes 
to  carry  goods,  he  is  liable  to  an  action  in  th«  fame 
manner  as  an  innkeeper  who  refufes  to  entertain  a  gaeft, 
or  a  fmith  who  refufiss  to  (boe  a  bcrfe.     i  Bac.  Akr.  344.. 

So  an  adton  will  lie  againft  a  common  ferryman,  who 
refafeth  to  carry  paflengert.     /i. 

But  if  the  porter  puts  up  the  box  of  a  paflenger  be«> 
hind  a  ftage  coach,  and  the  mafier,  as  foon  as  he 
knows  of  it,  fays,  he  is  already  full,  and  refufes  to 
take  the  charge  of  it,  the  matter  fhall  not  be  liable. 
For  this  ts  the  fame  with  an  hofl  who  refufeth  his 
gueft,  his  houfe  being  full,  and  yet  the  party  fays  be 
will  Oiift,  or  the  like,  if  he  be  robbed,  the  hoft  is  dif« 
charged.     Id. 

So  a  carrier  may  refufe  to  admit  goods  into  his  ware*  Refofinf  to  a4« 
houfe  at  an  unfeafonable  time,  or  before  he  is  ready  to  mit  goods  imo 
take  his  journey ;  but  he  cannot  refufe  to  do  the  duty  in-  **"  w««*M»«f^ 
cumbent  upon  him  by  virtue  of  his  publick  employment. 
L.  Raym*  652. 

No  carrier  with  any  borfe  or  borfes,  nor  waggon-  Carrlfr  trtveU 
man,  carman,  or  wainman,  with  their  refpedive  car-  '»"* «« ^•'^J** 
riages,  (hall,  by  themfelves  or  any  other,  travel  on  the 
L<ariFs  day,  on  pain  of  20  s.  on  conviction  in  fix  months^ 
before  one  juftice  (or  mayor),  on  view,  or  confeffion,  or 
oath  of  two  witnefles,  to  be  levied  by  the  conftable  or 
churchwardens  by  diftrefs  ;  to  the  ufe  of  the  poor,  except 
that  the  jufiice  may  reward  the  informer  with  any  fum  not 
exceeding  a  third  part.     3  C  r.  i. 

It  hath  been  holden,  that  a  carrier  imbezilling  goods  Carrier  imbcsiu 
which  he  has  received  to  carry  to  a  certain  place,  is  not  l^a  a^^** 
guilty  of  felony,  becaqfe  there  was  not  a  felonious  tak^ 
ing\  but  is  liable  only  to  a  civil  a^ion*     1   Haw.  8gi 
90. 

But  it  hath  been  refolved,  thai  if  a  carrier  open  a  Carrier  opralof 
pack,  and  take  out  part  of  the  goods,  with  intent  to  fteal  •  P^^* 
it,  he  may  be  guilty  of  felony  ;  in  which  cafe  it  may  be 
faid,  not  only  that  fuch  poiTcffion  of  a  part  difttndl  (rom 
the  whole,  was  gained  by  wrong,  and  not  delivered  by 
the  owner  J  but  alfq  that  it  was  obtained  bafely,  fraudu- 
lently, and  dandeftinely,  in  hopes  to  prevent  its  being 
difcovered  at  all,  or  fixed  upon  any  one  when  difcovercd* 
1  Haw.  9Q. 

Alfo  it  (ttm%  clear,  that  if  a  carrier,  after  he  has  Cairicr  HealfBg 
brought  tb^  ||oo4a  to  cb«  place  appointed,  tiike  then  away  soodi  aftn 
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again  fecretly,  with  intent  to  fteal  tbem,  he  13  goiltf  of 
felony  I  becaufe  the  pofleffion,  which  he  received  from 
the  owner,  being  determined,  his  fecond  raking  is  in 
aU  refpefts  the  fame,  as  if  he  were  a  mere  (Iranger.     Id. 

Alfo  it  hath  been  refolved,  if  gods  be  delivered  to 
a  carrier,  to  be  carried  to  a  certain  place,  and  he  carries 
them. to  andther  place,  and  difpofeth  of  them  to  his  own 
ufe,  that  this  is  felony;  becaufe  this  declareth  that  his 
intention  originally  was  not  to  take  the  goods  upon  the 
agreement  and  contrad  of  the  party,  but  only  with  a 
defign  of  flealing  them.     Kelynge^  iS2. 

Wher^  goods  are  delivered  to  a  carrier,  and  he  is 
robbed  of  them,  he  (hall  be  charged,  and  anfwer  for  them, 
by  reafon  of  the  hire ;  and  this  was  at  the  common  la^, 
before  the  hundred  was  anfwerable  over  to  him ;  becaufe 
fuch  robbery  might  be,  by  confent  and  combination,  car- 
ried on  in  fuch  a  manner,  that  no  proof  could  be  bad  of  ic. 
I  Salk.  143. 

And  although  it  may  bethought  a  hard  cafe,  that  a  poor 
carrier  who  is  robbed  on  the  road,  without  any  manner 
of  default  in  him,  (hould  be  ^nfwerable  for  all  the  goods 
he  takcii ;  yet  the  inconvenience  would  be  far  more  into- 
lerable,  if  he  were  not  fo,  for  it  would  be  in  his  power 
to  combine  with  robbers,  or  to  pretend  a  robbery,  or  fome 
other  accident,  vi^ithoct  a  poflibility  of  remedy  to  the  par- 
ty ;  and  the  law  will  not  expofe  him  to  fo  great  a  tempt* 
ation,  but  he  mud  be  honeft  at  his  peril.  12  M^d,  482- 
M^  25  G.  3.  Forward  v.  Pitward.  This  was  a  fpc- 
ctal  cafe  referved  for  the  opinion  of  the  court.  The  de- 
fendant was  a  common  carrier,  to  whom  the  plaintiff  had 
delivered  a  parcel  of  hops,  to  be  carried  by  (he  defendant's 
waggon.  The  defendant  put  them  inio  his  watehoufe, 
and  during  the  night  aiire  broke  out  in  the  adjoining  houfe, 
which  communicated  to,  and  burned  the  defendant's  ware- 
houfe  and  the  plaintiff's  goods  therein.  'I'he  queflion  be- 
fore the  court  was,  whether  the  plaintiff  was  eniitied  to 
recover. — The  cafe  was  argued  by  fi^n^for  the  plainnfr,and 
Burrough  for  the  defendant. — By  L.  Mansfield,  Upon  all 
the  cafes  for  one  hundred  years  and  more,  it  is  moU  clear 
there  are  events  in  v^hich  the  carrier  is  anfwerabie,  the' 
not  guilty  of  any  negle£l.  By  the  nature  of  the  cootrad, 
he  obliges  himfelf  to  ufe  all  due  care  and  diligence,  and  is 
anfwerable  for  any  neglefi.  But  there  is  fomething  more  im- 
pofed  upon  him  by  the  cuftoms,  that  is  by  the  common  lav. 
yt  ccmmon  carrier  is  in  the  nature  of  an  injur er  j  all  the  cafes 
&ew  htm  to  be  fo.    This  makes  him  liable  to  every  thing 

except 
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except  the  a£l  of  God,  and  the  kini^'s  e nemics,  that  is, 
even  for  inevitable  accidenrs,  with  thofc  exceptions.  The 
qucftion  then  i?,  what  is  the  a£i  of  God?  1  confider  ii  to 
be  Uid  down  in  oppofition  to  ihe  ad  of  man  \  fuch  as 
lightnings  ftorms,  lempefts,  and  the  like,  which  could 
not  happen  by  any  human  inierverition.  To  prevent  litiga- 
tion and  collufion,  the  law  prefumes  negligence  except  in 
thefe  circumftanccs.  An  armed  force,  tho'  ever  To  great 
and  irrefiftable,  does  not  excufe :  The  reafon  is,  for  fear 
it  may  give  room  for  collufion,  which  can  never  happen, 
with  refpcct  to  the  aft  of  God.  We  all,  therefore,  are  of 
opinion,  that  there  (hould  be  judgment  for  the  ptaintifF. 
Durnf,  and  Eaft,  1  V.  17. 

£.  32  G.  3.    Garjidi  v.  the  Proprietors  of  the  Trent  and 
Mercy  Navigation,     The  declaration  Dated,  that  the  de- 
fendants   were    common   carriers    for    hire   from    Stour^ 
pwt  to  Manchejler^  and  that  the  plaintiff  delivered  to  the 
defendants  four  pockets  of  hops,  to  be  by  them  taken  care 
of  and  carried  from  Stourport  to  Manchefler^  and  to  be  for- 
warded from  thence  to  Stockport  for  the  plaintiff— At  the 
trial  before  Mr.  J.  WHfm  it  appeared,  that  the  goods  were 
dircdled  to  the  plaintiff  at  Stockport^  and  were  delivered  to 
the   defendants   to  be  cariied  by  them  from  Stourport  to 
ManchiJieTy  and  arrived  fafe  there  on  the  30th  of  September^ 
and  were  that  evening  put  into  the  defendant's  warehoufc  ' 
there ;  where  (together  with  other  goods j  they  were  con- 
fumi?d  by  an  accidental  fire  that  night,   and    before  any 
carrier  came  from  Stockport  to  whom  thfy  could  be  deli- 
vered.    It  alfo  appeared  thar,  according  to  the  couj-fe  of 
bufinefs  when  goods  were  fent  from  Stourp§rt  to  go  be- 
yond Manchefler^  if  any  carrier  to  the  place  of  their  dcftina-' 
tlon  be  at  Manchefter  ready  to  receive  them,  they  arc  im- 
mediate) y  delivered,    upon   payment  of  the   carriage  to 
Mancheflety  and  if  not  the  defendants  keep  them  in  tbeir 
Warchoufe  till  a  carrier  arrive  to  whom  they  may  be  de- 
livered on    making  the   above  payment,  the   defendants 
charging  nothing  for  keeping  the  goods  in   their  ware- 

houfe. A  verdift  was  found  for  the  defendants,  with 

liberty  io  the  plaintiff  to  move  to  fet  it  afide  and  to  enter 
up  a  verdi6t  for  him,  if  this  court  ihould  be  of  opinion  that 
the  defendants  were  anfwerable  under  thefe  circumftances. 
— Bovjer  accordingly  mo^cd  to  fet  afide  the  verdict  j  con-" 
tending  that  the  defendants  weie  refpon'ible,  as  it  was  a 
joint  contract  by  them  to  carry  the  goods  to  Mayuhjier^ 
and  to  keep  them  fafe  at  that  place  till  they  could  be  * 
ior warded  to  Stockport  \  and  that  it  was  for  iheir  conve-' * 
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nience  ibat  the  gpbds  were  depoficed  tn  their  wvebooiie.. 
•—The  Court  refufed  even  a^ruie  to  (hew  caure.— L. 
Kenyon^  Ch.  J.   faid.   If  the  defendants  were  confideied 
'  merely  as  warehourefpcn*  there  would  be  no  pretence  to 
fay   that   they  were  liable  for  fuch   an  accident   as  the 
prefent..     The  cafe  of  a  carrier  ftands  by  itfelf  upon  pe* 
culiar  grounds ;   he  is  held  refponfible  z%  an  infurer ;  and 
(he  reafop  given  in  the  books  (whether  well  or  ill  founded 
is  iounaterial  here)  is,  to  prevent  fraud.     But  I  do  not 
fee  how  we  can  couple  the  charafiero^  the  carrier  with 
that  of  the  wacehoufeaian»  in  ^hich  laft  the  defendanu 
are  not  liable  here,  tbey  not  having  been  guilty  of  laches.-^ 
^  fulkr^  J.     The  keeping  of  the  goods  in.  the  wareboufe  is 

fipt  for  the  convenience  of  the  carrier,  but  of  the  owner 
of  the  goods  $  for  when  the  voyage  to  Manchi^r  is  per^ 
jformedy  it  is  the  intereft  of  rhcicarrier  to  get  rid  of  theoi 
dire^ly ;.    and   it  was  only  becaufe  there  was  no  perfoo 
ready  at  Manchtfitr  to  receive  thcfe  goods  that  the  de- 
fendants  were    obliged    to    keep   theRi.*7Rule   lefnfed* 
Dumf  and  Eqfi^  4  y.  581. 
Othcrwife  Mag      And  generally^  if  a  man  deUverB  goods  to  a  cooimoQ 
or  damagiag        carrier,  to  carry  to  a  certain  place ;  if   he  lofea  or  da* 
f?^V  mages  them,  an  adlion  upon  the  cafe  lies  againft  him  :  fof 

by  the  cuftom  of  the  re^cp,  be  ought  to  carcy  them  fefely. 
I  Bac.  Jfbr.  343. 

'  And  if  be  be  a  common  carrier,  tbo'  there  be  no  agree* 
mcnt,  or  rate  fettled,  or  promife  of  payment ;  yet  he  (ball 
recover  his  hire  on  a  piantum  meruit^  and  therefore  Qiall  be 
liable  for  lofs  and  damages.     A/. 

Alfo  if  a  perfon,  who  is  no  common  carrier,  takes  upon 
himfelf  to  carry  my  goods,  tho'  I  promife  him  no  reward, 
yet  if  my  goods  are  loft  or  damaged  by  his  default,  I  (ball 
have  an  adion  againft  bioni*     JEi. 

For  the  very  taking  of  the  gooda  ia  a  general  conlidera* 
tioti,  tho*  be  be  not  a  common  carrier :  and  the  accept* 
ance  of  the  goods  makes  binfi  liable.     Show,  104* 
)Vlioftanbate       M^  n  G.  3.  iD^/j  and  Jamu.  On  an  a^ion  agahft 
•aloof^r good!   acdmnion  carrier*  .th^  qiieftion  was,  10  whofe  name  the 
M*  a£)ion  ought  to .  have  beep   brought.     The  declaration 

charged,  that  the  pfajinti^  being  poflefled  of  cloth,  as  of 
his  own  proper  gopds,  delivered  the  fame  to  the  defendant 
to  be  carried  to  4#f;«^«i  and  delivered  to  a  certain  pen* 
ifon  ther^.  The  goods  were  loft^  and  the  plaintiff  ob- 
tained a  verdiA  ag9inft  ^e  carrier*  U  was  oMived  iioc 
anew  triail,  on  the  objefiion,  that  the  adion  ought  to 
|iayp  been  broiigbt  in  the  name  of  the  perfon  to  vfhoni 
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tbe  i;oQdt  were  configncd,  and  not  in  the  name  oF  the 
confignor:  For  the  confignor  parted  with  his  poperty 
fipon  hit  delivering  the  goods  to  the  carrier,  and  no 
property  remained  in  him  after  the  delivery.  Unto  this  it 
was  anfWered,  that  the  queftton  doth  not  turn  upon  the 
firiA  property.  Tbe  carrier  has  nothing  to  do  with  the 
ceding  of  the  property.  It  does  not  Tie  in  hit  mouth 
to  fiiv,  that  the  confignor  is  not  the  owner.  He  is  the 
owner  with  refpeA  to  the  carrier,  who  underttwk  to  him, 
and  was  to  be  paid  by  him.«^L.  Mansfield  f  id  there 
was  neither  law  nor  confcience  in  the  objedion.  Tbe 
vefting  of  the  property  may  differ  according  to  the  cir- 
cutnftances  of  cafes :  But  it  does  not  enter  into  tbe  prefent 
qneftiom  This  is  an  afiion  upon  the  agreement  between 
the  plaintiff  and  the  carrier.  Thei  plaintiff  was  to  pay . 
bim.  Therefore  the  adion  is  properly  brought  by  the 
plaintiffi  who  agreed  with  him,  and  was  to  pay  him* 
Burr,  Mtmrf.  a68o. 

A  delivery  to  the  carriei's  fervanf,  is  a  delivery  to  the  ooodi  detivn^ 
carrier ;  and  if  goods  are  delivered  to  a  f:arrier*s  porter,  to  the  camet*4 
and  loft,   an  aAion  will  lie  agaioft  tl^  carrier.    Read.  ^^*^ 
Car. 

At  Bury  aflizest  1732,  in  the  cafe  of  Harvey  againft 
SySardznd  hiswifej  the  plaintiff  brought  his  adiion  againft 
Syliard  and  his  wife,  for  a  box  with  80 1,  in  it,  which 
waa  delivered  to  her  as  book-keeper  for  her  brother,  who 
was  a  carrier,  in  order  to  be  fent  by  the  waggon  to  Loai^ 
don ;  which  80 1*  was  afterwards  loft :  It  was  adjudged, 
that  the  adion  would  not  lie  againft  her,  but  it  ooghr  to 
have  been  brought  againft  the  brnthrr  himfelf.  And  thf 
plaimiff  was  nonfuited.     2  Barnard.  234. 

If  a  bQj(  is  delivered  generally  to  a  carrier,  and  he  ac^  HomUrlth 
f epts  it,  he  is  anrwerable,  though  the  party  did  not  tell  "c^flary  chat 
him  there  is  money  ih  it.     But  If  ^he  carrier  afks,  and  ^chLwUkSow 
the  other  fays  no,  or  if  he  accepts  it  conditionally,  pro*  what  the  gooifa 
vided  there  is  no  money  in  it,  in  either  of  thefe  cafes  the  **^ 
carries  is  not  liable.    Sir,  145. 

If  a  man  delivers  a  box  to  a  carrier  to  carry,  and  he 
aflcs  what  is  in  it,  and  the  man  tells  him,  a  book  and  to- 
bacco (as  the  cafe  was),  and  in  truth  thrre  is  100 1,  be* 
iides  $  yet  if  tbe  carrier  is  robbed,  he  (ball  anfwer  for  the 
money ;  for  the  other  was  not  bound  to  tell  him  all  the 
particulars  in  the  box,  and  it  was  the  bofinefs  of  the 
carrier  to  have  made  a  fj^ecia)  acceptance,     i  Sac.  Ahr. 

^^'  '        w\ 
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But  if  a  perfon,  being  a  commoo  carrier^  recei?es  by 
his  book-keeper  from  aoother  man's  fervant,  two  bags  of 
•tnoney  fealed  up,  containing  as  was  told  him  aooi.  and 
the  book-keeper  gives  a  receipt  for  his  mafter  to  this  (f« 
fed»  Received  of  fuch  a  one  two  bags  of  money  fealed 
•up,  faid  to  conuin  200  U  which  I  promife  to  deliver  on 
fuch  a  day  at  fuch  a  place  unto  fuch.  a  >perfon,  be  to  pay 
IDS.  percent,  for  carriage  and  rifque;  thouah  the  bags 
contain  400  f.  and  the  carrier  is  robbed,  he  (ball  he  anfwer- 
able  only  for  200 1*  for  this  is  a  particular  undertaking ; 
and  as  it  is  by  reafon  of  the  reward  that  the  carrier  is 
liable,  when  the  platntiiF  endeavours  to  defraud  him  of 
it,  it  ib  but  reafonable  he  (hould  be  barred  of  the  re* 
medy,  which  is  only  founded  oa  the  reward*  i  Baim  Ahr. 
346. 

A  man  took  a  place  in  a  ftage  coach,  and  in  the  jour* 
Aey  the  defendant  by  negligence  loft  the  plaintiff's 
trunk  ;  upon  not  guilty  pleaded,  the  evidence  was,  that 
the  plaintiff  gave  the  trunk  to  the  man  that  drove  the 
coach,  who  promifed  to  take  care  of  it,  bvt  loft  it:  HqH 
Ch»  J.  held,  that  the  mafter  was  not  chargeable,  and 
that  a  ftage  coachman  is  nut  within  the  cuftom  at 
i.  carrier  is,  unlefs  .the  mafter  makes  a  diftind  price  for 
the  carriage  of  the  goods  as  well  as  of  the  perfons.  2  Salk. 
28a. 

But  by  the  euftom  and  ufage  of  ftage  coacb^,  every 
paflengcr  ufes  to  pay  for  the  carriage  of  goods  above 
fuch  a  weight;  <iind  in  fuch  cafe  the  coachman  (hall  be 
charged  for  the  lofs  of  goods  beyond  fuch  weight. 
Comyn.  25. 

In  the  cafe  of  Gibbon  and  Paynton^  £.  9  G.  3.  An 
adion  was  brought  againft  the  Birmingham  ftage  coach- 
man, for  lool.  ill  money,  fcnt  from  Birmingham  to Lon- 
ion  by  his  coach,  and  loft.  It  was  hid  in  hay,  in  an  old 
naiUbag.  The  bag  and  the  hay  arrived  fafe;  but  the 
money  was  gone.  The  coachman  bad  ififerted  an  ad- 
vertifement  in  a  Birmingham  new&<*'paper,  with  a  mtabtm^ 
that  the  coachman  would  not  be  anfwerablc  for  money  or 
jewels  or  other  valuable  goods,  unlefs  he  had  notice 
that  it  was  money  or. jewels  or  valuable  goods  that  was 
delivered  to  him  to  be  carried.  He  had  alfo  diftributed 
hand' bills  of  :the  fame  import*  It  was  notorious  in  that 
country,  that  the  price  of  carrying  money  from  Birming- 
bfim  to  tondon  was  three^pence  in  the  pound.  T'he 
plaintiff  was  a  dealer  at  Birtningkam  \  and  had  frequently 
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fent  goods  from  thence.     It  was  proved  that  he  had 
been  ufed,  for  a  year  and  a  half^  to  read   the  news-pa- 
per in  which   this  advcrtifemcnt  was  publiflaed  j    though 
il  could  not  be  proved  that  he  had   ever  atElually  read  or 
feen   the   individual    paper   wherein  it   was    inferted.     A 
letter   of  the  plaintiff's  was   alfo  produced,  from  whence 
ic  appeartd  that  he   knew  the  courfe  of  this  trade,  an4 
that  money  was  not  canied   from  that  place  to  London  at 
the  common  and  ordinary  pfice  of  the  carriage  of  other 
^oods.     And  the  jury  found  a  verdi<5t  for  the  defendant. 
On    behalf  of  the    plaintiff,    it    was   moved    for    a   t\tw 
trial ;  and  a  rule  was  obtained  to  fiiew  caufe.     On  (hew- 
ing  caufc   the   court    were   of  opinion   that   the    verdid 
was  right.     By  the  general  cufioni  of  the  realmj  a  com- 
mon carrier  infures  the  goods  at  all  events.     And  it  it 
right  and  reafonable  that  he  (hould  do  fo.     But  he  may 
make  a  fpccial  contrail;   or  he  may  refufe  to  contrad^ 
in  extraordinary  cafes,    but    upon   extraordinary   terms. 
And   certainly,   the  party   undertaking  ought  to  be  ap- 
prized what  it  is  that  he  undertakes :  and  then  he  will, 
or  at  leaft  may,  take  proper  care.     But  he  ought  not  to 
be  anfwerable  where  he  is  deceived.  .  Here  he  was  de- 
ceived: The  money  was  hid  in  an  old  nail-bag^  and  it  was 
concealed  from  him,  that  it  was  money.     The  true  prin- 
ciple  of    a  carrier's   being   anfwerable,     is    the    reward. 
And  a  higher  price  ought  in  confcience  to  be  paid  him 
for  the  infurance  of  money  and   other  valuable   things^ 
than  for  injuring  common  goods  of  fmall   value*— -And 
the  rule  was  difchargcd.     Burt.  Mamf,  2298. 

Alio  in  the  cafe  of  Hutton  v.  Bcitoriy  E,  22  G.  3.  This 
was  an  aditon  of  aflumpflt  againft  the  defendant,  the 
owner  of  a  ftage  coach,  for  loftng  a  trunk  belonging  to  the 
plaintiff.  Though  the  Jofs  in  point  of  valve  was  full 
50 1,  the  defendant*  moved  for  leave  to  pay  20 1.  into 
court,  upon  an  affidavit,  ftattog  that  he  had  long  fince 
publiflied  an  advertifement,  that  he  would  not  be  anfwer- 
able for  any  parcels  committed  to  his  care  above  the  value 
cjf  20 1.  unlefs  he  was  paid  according  to  the  rifque  \  and 
that  iho'  the  things  loft  in  the  prefent  cafe  exceeded  that 
value,  yet  he  was  not  informed  of  it,  nor  paid  any  thirg 
extraordinary  for  the  carriage.— £r/Itw  (inter  alia)  for  the 
piaintifF  contended,  that  unlets  the  demand  is  for  a  fpecific 
fum,  the  defendant  cannot  pay  a  fpecific  fum  into  court. 
And  that  notice  to  the  public  was  not  fufHcient,  but  nvuft 
be  given  to  the  party,  which  is  mere  cnatter  of  evidence 
to  the  jury. — L.  Mansfield.    The  governing  principle  in 
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cares  like  the  prerent  is,  that  where  the  plaintiff  tnakct 
that  kind  of  demand,  which  is  AibftantiaHy  for  ■  fpecific 
fum  of  money,  the  defendant  may  move  to  pay  money 
into  court.  In  torts  indeed  it  is  otherwife,  there  it  is  a 
mere  queflion  of  damages ;  a  chance,  and  as  in  fuch  cafes 
the  defendant  was  originally  in  the  wrong,  he  muft'  take 
the  event  of  that  chance.  In  the  prefenc  cafe  the  de- 
fendant truly  fays,  *^  I  am  by  cxprefs  ftipulation  liable 
**  only  for  20 1,  and  am  ready  to  pay  it  to  you."  MTbat 
is  the  queftion  on  the  merits  ?  Is  it  true  ?  If  To,  he  l» 
right ;  if  not,  he  pays  the  cods.  As  to  notice  of  the 
advertifement,  it  is  open  to  be  tried.  Rule  abfolute.  CaA 
by  H.  Black.  [N.]  299. 

And  moreover  in  the  cafe  of  Clay  v.  Wittan  and  other?. 
Af.  30  G.  3.  The  dcfcndints  were  proprietors  of  a  ftagc 
coach,  by  which  the  pbintifFs  fent  a  quantity  of  light 
guineas  from  IVahfield  to  London.  -2  s.  were  paid  for  the 
carriage,  and  2  d.  for  booking*  The  following  were  the 
printed  terms  on  which  the  defendants  performed  their 
bufinefs.  **  fVillan  and  Co.  humbly  beg  leave  to  inform 
'<  their  friends  and  the  public,  that  ca(h,  plate^  jewels, 
^^  writings,  or  any  fuch  kind  of  valuable  articles,  will  not 
<c  l)e  accounred  for,  if  loll,  of  more  than  5 1.  value,  unlefs 
entered  as  fuch,  and  i  d.  infurance  paid  for  each  pound 
value  when  delivered  to  the  book-keeper  or  other  per* 
fun  in  truft,  to  be  conveyed  by  any  carriages  that  inns 
at  the  above  inn."— -The  adion  was  in  the  ufual  form 
againll  common  carriers,  and  plea,  the  general  ilTue.  No 
money  was  paid  into  court*  At  the  trial  the  pluiatiff 
was  nonfuitcd,  it  being  proved  that  the  perfon  by  whom 
he  fent  the  parcel  to  the  inn,  knew  of  the  above  terms, 
but  had  not  difcovered  the  contents  of  the  parcel  to  the 
book-keeper,  nor  paid  for  them  as  valuables.  A  rule  hav« 
ing  been  granted  to  (hew  caufe,  wh/  the  nonfuit  fhould 
not  be  fet  afide  and  a  verdiA  entered  for  the  plaintiff,  oq 
fhe  ground  that  he  was  entitled  to  recover  as  far  as  5 1,  by 
the  printed^  conditions.— The  t^rt;  after  taking  time  to 
confidjer,  declared,  that  the  fenfe  of  the  pribted  conditions 
feemed  to  be,  that  the  defendants  were  not  liable  to  any 
extent,  unlefs  the  parcel  had  been  entered  and  paid  for  as 
valuable.     Rule  difcharged.    Caf^  by  H.  Bkck*  298. 

Where  goods  are  flolen  from  the  carrier,  be  may  prefer 
an  indifiment  againft  the  felon,  as  for  his  own  goods  j| 
for  tho'  he  has  not  the  abfolute  property,  yet  he  has  fuch 
a  pofiefibry  property,  that  he  may  maintain  an  adion  of 
trefpafs  againft  anj  oj^f^  wh9  tal^es  t^m  (((n^  him,  and 


^« 


lb  may  indid  a  thief  for  taking  them ;  and  the  indi<9cnent 
were  good  alfo,  if  it  had  been  brought  by  the  real  owner. 

^^lyg^y  39- 

And  there  is  a   fpecial  cafe,  wherein  it  is  faid,   that  PeHbn  ileaitnf 
a  man  may  commit  larceny  by  ftcaling  his  own  goods  dc-  j?^*®*"  fo®*** 

1-  1        'l  •  •  L    •  ^  1      L  r         r       from  the  caiTicr* 

livered  to  the  earner,  with  intent  to  make  htm  anfwer  for 
them  i  for  the  carrier  had  a  fpecial  kind  of  property  in  the 
goods,  in  refped  whereof,  if  a  ftranger  had  ftolen  them,  he 
might  have  been  indided  generally  as  having  flolen  the 
faid  carrier's  goods,  and  the  injury  is  altogether  as  great, 
and  the  fraud  as  bafe,  where  they  are  taken  away  by  the 
very  owner.     1  Haw,  94. 

E.  I  y/if.     Skinner  and  Upjhaw»     The  plaintiff  brought  carrier  miyw- 
an  adion'of  trover  againft  the  defendant  who  was  a  com-  **j"  i^^^*^^ 
won  carrier^  for  goods  delivered  to  him  to  carry.     On  not         *"' 
guilty  pleaded,  the  defendant  gave  in  evidence,  that  he  of- 
fered to  deliver  the  goods  to  the  plaintiiF,  if  he  would  pay 
him  his  hire  j  but  that  the  plaintiff  refufed,  and  therefore 
he  retained  them.     And  it  was  ruled    by  Holt  Ch.  J.  at 
Guildhall  {htfott  whom  the  caufe  was  tried)  that  a  carrier 
may  retain  the  goods  for  his  hire.     And  on  direction,  the 
defendant  bad  a  verdid  given  for  him.     L.  Raym.  752. 

And  even  if  the  goods  be  fiolen  goods,  yet  the  right 
owner  (ball  not  have  them  without  paying  for  the  carriage* 
For  the  carrier  being  obliged  to  receive  and  carry  the  goods, 
the  law  will  not  deprive  him  of  the  remedy  for  the  reward 
due  for  the  carriage.     Ibid.  166. 


Carrott. 

The  penalty  for  ftealing  carrets  is  the  fame  as 
that  for  dealing  turnips j  potatoes^  cabbages^  parf* 
nips,  and  peafe:  which  are  created  of  together  under 
the  title  %utntff0f 

CartSp    See  1^ig|^tdap0. 

Carts  liable  to  duties.     See  CodCJ^Sl^ 

Cafual  death.    Sec  ^DtotiaiDk 
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Cattle  of  the 
ifle  of  Man. 

Scotch  cattle. 


lulh  cattle» 


Cattle. 

/.  Concerning  the  bringing  of  cattle  into  England* 

//.  Buying  and  felling  of  cattle. 
JIL  Stealing,  killings  or  maiwing  of  cattle. 
IF.  Prohibiting  the  importation  of  hides,  JkinSy  or 
other  parts  of  cattle^  to  prevent  infeSion. 

L  Concerning  the* bringing  of  cattle  into  England. 

T>  Y  the  5  C.  3.  c,  43.  Beftials  may  be  freely  Im* 
^  ported  from  the  ifle  of  Man, 

By  the  fixth  article  of  the  union^  no  Scotch  cattle 
carried  into  England,  (hall  be  liable  to  any  other  dtttics, 
than  thofe  to  which  cattle  of  England  are  liable.  5  An. 
c.  8. 

By  the  5  G,  3.  r.  to.  which  was  of  temporary  conti* 
nuance,  but  by  the  16  G.  3.  c.  8.  made  perpetual,  all  forts 
of  cattle  may  be  imported  from  Ireland  duty  free. 


None  AaM  buy 
fwl  fell  in  the 
£ime  market. 


//.  Buying  and  felling  of  cattle. 

No  perfon  ihall  buy  any  ox,  fleer,  ront,  cow,  heifer,  or 
calf,  and  fell  the  fame  again  alive  in  the  fame  market  or 
fair;  on  pain  of  forfeiting  double  value,  half  to  the  kiog* 
and  half  to  him  who  (hail  fue.  3  CsT  4  Ed.  6i  ^19.  3  C% 
€.  4.  /.  7,  8.  And  the  faid  aA  of  3  ^  4  £.  6.  c*  19.  is  not 
repealed  by  the  12  G.  3.  c.  71.  which  repeals  the  general 
foreflalling,  ingrofling,  and  reg rating  a£t  of  5  &^  6  Edm  6. 
c.  14.  and  other  fubfequent  a£^s  inforcing  the  fame;  but 
hath  no  reference  to  any  preceding  a£l. 


///•  Stealing,  killings  or  maiming  of  cattle. 

Killinftor  By  the  22  ^  23  C.  2.  c.  7.     If  any  perfon  (hall  in 

woanbing  ia        the  night  time  malicioufly,  unlawfully,  and  willingly  kill 
tkc night.  §r  dejlrtk^  any  horfes,  (hecp,   or  other  cattle,  he  &all  be 

guilty  of  felony;  but  without  corruption  of  blood,  or  lofs 
of  dower :  But  to  avoid  judgment  of  death,  or  execu- 
tioQ  thereupon,  he  may  chufe  to  be  tranfported  to  fome 
of  the  plantstions  to  be  mentioned  in  the  judgment^  for 
fcven  years 

And 
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And  if  any  perfon  (hall  in  the  night  time  malicioufly, 
UfilawfuUy)  and  willingly  maim%  wounds  or  otbtrwife  hurt 
any  horfes,  flieep  or  other  cattle,  whereby  the  fame  (hall 
not  be  killed  or  utterly  deftroyed  \  he  (hall  forfeit  treble 
damages,  by  adion  of  trefpafs,  or  upon  the  cafe : 

And  three  juflices  (i  ^)  may  inquire  by  a  jury  and 
witnefles;  and  may  iiTue  warrants  for  fummoning  jurors, 
apd  for  apprehending  perfons  fufpe£)ed,  and  take  their  exa. 
minations;  and  caufe  witnefTes  to  come  before  them  to 
give  information  an  oath,  fo  as  no  perfon  to  be  examined 
(hall  be  proceeded  agiind,  for  any  offence  concerning 
which  he  is  examined  as  a  witnefa,  and  (hall  make  a  true 
difcovery :  and  if  fuch  witnefs,  being  fummoned,  refufe 
to  appear,  they  may  cooimit  him  till  he  fubmit  to  be  cxa* 
ipined  on  oath. 

And   by  the  14  G,  a.  e.  6.    and    15  G.  %•  r.  34.     If  SeaKni or Wl. 
any  perfon  (hall  felonioufly  drive  away,  or  in  any  other  |"*«  T'**iL*?* 
manner  felonioUfly  (teal   any  ox,  bull,  cow,  calf,  iteer,  xoi.  rewucU 
bollock,  heifer,  (heep,  or  lamb ;  or  (ball  wilfully  kill  any 
ox»  bull,  cow,  calf,  fieer,  bullock,  heifer,  (heep,  or  lamb, 
with  a  felonious  intent  to  Heal  the  whole  carcafs,  or  any 
part  thereof;  or  (hall  aflift  or  aid  in  committing  any  fuch 
ofFence,  he  (hall  be'  guilty  of  felony  without  bencfic  of 
clergy. 

And  every  perfon  who  (hall  apprehend  and  profecute  to 
convidion  any  ofFender,  (hall  have  10 1.  reward.  In  order 
to  which  hefhall  have  a  certificate  figned  by  the  judge,  be- 
fore the  end  of  the  affixes,  certifying  the  convidion,  and 
where  the  offence  was  committed,  and  that  fuch  offender 
was  apprehended-and  profecuted  by  the  perfon  claiming  the 
reward  ;  and  if  there  are  feveral  claimants,  the  judge  (ball 
in  the  faid  certificate  dire£l  what  (hare  (hall  be  paid  to  each 
claimant.  Which  certificate  being  tendred  to  t^e  (heriff*, 
he  (hall  within  a  month  pay  the  fame  without  dcduSion; 
on  pain  of  forfeiting  double,  with  treble  cofts.  The  fame 
to  be  allowed  in  his  accounts,  or  to  be  paid  to  him  out  of 
the  treafury. 

And  by  the  96.  c.  22.  commonly  called  the   Black  Kiliioiror 
AS,  which  is  inferted  at  large  under  the  title  of  that  name,  ^°"2^,"^5?a 
If  any  perfon  fiiall  unlawfully  and  malicioufly  kill,  maim,     ^     *^        * 
or  wound  any  cattle,  he  (hall  be  guilty  of  felony  without 
benefit  of  clergy  ;  but  without  corruption  of  blood.    ' 

yfny  couii.]     At  Abingdon  a(&zes  1770  before  Blachftmt 

J.  "John  Patjf  W2S  convided  for  malicioufly  (hooting  at  and 

killing  0fji  mate  of  a  mixed  red  and  white  colour,  and  em 

hr^wnjlmi  tolt^    It  was  moved  in  arreft  of  judgment,  that 
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ibe  iadi^lnient  ought  to  bate  averredt  Aat  the  man  ttid 
r»//  were  rtfl/i!r  within  the  meaning  of  the  (above)  aA,  for 
chat  the  word  cattU  did  not  neceflarily  include  horfei,  naret« 
and  coita.—o But  the  judges  were  unanrmoufly  of  opinton, 
that  thia  ftatute  was  an  extenfion  of  22  ^  13  C  2.  r.  7. 
and  that  horfes^  mares,  and  colts  were  tncludcd  in  the 
word  cattle.     Liscb^s  Craum  Lawy  66« 

And  the  hundred  (hall  be  anfwcrable  for  the  damagest 
not  exceeding  200 1* 

Ani'  if  any  perfoo  fliall  apprehend,  or  caufe  to  be  con* 
^ided,  any  ofiender,  and  (hali  be  killed,  or  wounded.  To  as 
to  lofe  an  eye  or  the  ufe  of  any  limb,  in  endeavouring  to 
apprehend  or  fecure  him ;  on  proof  thereof  at  the  fcflionst 
and  on  certificate  thereof  from  thence,  the  (heriff  flkall 
within  thirty  days  pay  to  the  perfonintitled  the  fum  of  50K 
to  be  repaid  to  him  out  of  the  treafiv y« 

IF.  Probihittng  $he  importation  of  bides^  fiins,  or 
other  farts  of  cattle^  to  prevent  infeSion. 

It  (hall  be  lawful  for  the  king,  his  heirs  or  fucceflbrs»  aa 
often  as  he  or  they  (hall  find  it  necefiary,  by  procianaaticMi 
with  the  advice  of  his  privy  council,  or  by  his  older  ia 
councily  to  be  publi(hed  in  the  Lmdon  Gtf^iiU,  to  prohibit 
generally,  or  from  any  particular  country  or  countriea,  the. 
importation  of  any  hides  or  (kins,  horns  or  hoofs,  or  any 
other  part  of  any  cattle  or  beafi,  into  Gnat  Briteh  or 
Inland^  for  fuch  time,  and  under  fucb  rules,  ordera,  and 
regulations,  as  he  or  they  by  the  advice  aforefaid  (hall 
judge  moft  expedient  and  efiedlual  to  prevent  any  coot^** 
gious  diftemper  from  bei^g  brought  into  thefe  kingdoms* 
9  G.  3.  e.  39. 


Cert<oiart. 


9Miiocafi»wbat.  A  Certmarl  is  an  original  writ,  tiGiing  out  of  the  court 
^^  i^t  chancery  or  the  king's  bench,  direfied  in  tne  kmg's 
naoie  to  the  judges  or  officers  of  inferior  courts,  com- 
manding them  to  certify  or  to  return  the  records  of  a  caufe 
depending  before  them,  to  the  end  the  party  may  have  t^e 
more  furc  and  fpecdy  jufiice,  before  the  king  or  iuch  juftices 
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&i  he  {kA\  aflign  to  deteraiine  the  caofe.     i  Sac.  AItm 

Cdtior.  A.  *    i 

Alfe,  the  jttfticet  ot  tne  peace  may  deliver  or  fend  into  What  tbingt 
ihe  king's  bench,  iodiaments  ifoiind  Before  them,  or  re-  "|*^J^i**'iJrit* 
ct^nixanc^  of  the  t)dice  takeii  belFore  thecn,  ol*  force  re«  If  UdonrZ" 
corded  by  tbem,  without  any  urtMrari,     Dalt.  c.  195. 

Concerning  which  Writ  of  ^ntiorari,  ic  it  here  fliewn^ 

L  In  tobat  cafes  ii  is  grant  able. 
IL  ticrw  to  bis  granted  and  allotff^d. 
11 L  The  dBfeSi  of  it. 
IK  The  Ytiurn  of  it. 

L  hi  what  cafes  it  is  graniable. 

A  urtmari  lies  in  all  judicial  proceedings,  in  which^ociret  where 
t  writ  of  error  does  rtot  lie;  and  it  is  a  cohfelquehce  of  a'l  JIJ'^*^"'*' 
ihferior  jurirdi^iohs  creded  hj  iSt  of  parliament  to  have 
fteir  proceedings  rethriiablie  id  the  king's  bench.  L.  Rt^m. 
469*  580. 

And  therefore  a  certhrars  He's  to  Juftftes  oif  the  peace^  Where  atc  fpt* 
itvcn  In  fuch  cafes  which  they  arc  empowered  by  ftatute  ^^!^  prohiWie* 
finally  to  hear  and  determine ;  ind  ^he  fuperintendency  of  ^  ^^"^ 
tbe  court  of  king^s  bench  is  n6t  taken  away  Without  ex* 
peh  Wofds.    1  Hour.  iVb. 

But  ft  feems  agreed,  tl^ar  a  oriiorari  fhatl  never  be  After  coot^ 
^r&nted  to  remove  an  indiSment  after  a  convfflion,  unlefs  ^^^^ 
for  fome  fpecisi  diufe  \  as  where  the  judge  below  is  doubt* 
Kl  what  judgmei^t  to  give.     2  Hafu.  288. 

And,  £.  18  6.  2.  K.  and  Nicbblls.  An  indidmeht  Wa^ 
reknovcd  into  the  court  of  kinj^'s  bench  by  eerilordri^  af« 
ler  conviidion,  add  before  judgntehtt  l^pon  wbkb  a  doubt 
Irofe,  what  thb  couh  cotild  do,  the  ctrtiirari  being 
brought  before  judgment;  and  this  court  riot  being  ap- 
)>ri2ed  of  the  circuihiRahces  ofthe  oftencci  could  not  tell 
^hat  judjgment  to  give:  And  in  Carth.  6.  it  is  faid,  they 
tanhot  giVe  Judgment.  A  riile  ther^re  was  made  to 
IheW  cAufe  whv  the  certiemri  (hould  not  be  l[ua(hed,  fo 
as  to  remit  it  back  to  the  fcffions ;  Which  was  afterwards 
inade  abfolutb.    Sir.  liif. 

And  in  the  cafe  of  the  Kin^  againQ  Gwyhm  and  others^ 
jF/»  3!  G.  2'.  The  court  (od  a  defended  mocfon)  granted, 
a  frocedMo^  at  the  inftance  of  the  deAndants,  upon  aa 
indidateht  for  ah  aOaUlt  at  thte  quarter  feiBons  at  Bnecnf 
removed  into  the  king^  bench  by  urtiprari i  becaufe  the 
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ierthrarl  hzd  not  Iffacd  till  afcer^tbe.dkfefidants  hati  cofS^ 
fefTed  the  afTault  below ;  though  the  convi£lioa,was  not 
af^er  a  trtal^  aod  though.  TeveraT  of.  t|)ejul{ice$  were  fw^ni 
to  be  near  relations  of  Mr.  Gwynne  one  of  the  defend aoUt 
namely,  his  f^iher,  two  brothers,  and  an  vocle.  Burr* 
Mansf.  749, 
After  tOUc  Alfo,  it  feems  a   good  objeSipn^  ag;ijnft  the  graptiog 

Joined.  ^  certiorari^  that  ifluc  is  joined  in  the  court  below,  and 

a  vtnire  awarded  for  the  trial  cf  it.     2  Hqw^  288. 
wh*rc  the  c«ort       It  hath  been  adjudged,  that  wherever  a  certiorari  is  by 
t'o'^raDtu!"*^'  law  grantable  for  an  indiament,  the  court  is  bound  of 
right  to  award  it  at  the  inftancc  of  the  j)rofecutor,  becaufe 
every  indidment  is  the  fuit  of  the  kiqg,  and. he.  has  a  pre- 
rogative of  fuing  in  what  court  he  pleafcs.    But  it  fetms 
to  be  agreed  that  it  is  left  to  tbe  difcretion  of  the  court, 
cither  to  grant  or  deny  it  at  the  prayer  of  the  defendant. 
.2  Haw,  287.     Burr.  MaiHif^%^^b. 
*  A/.  28  G.  3.  JT.  V,  Eaton.     Baldwin  moved  by  a  eeriio* 
rati  to  remove  aconyi£lipn  by  a  juftice  on  |6,G.  j.  c.  30, 
to  prevent  the  ftealiiig  of  deer.     Erjkine  obje£ted,  nrft,  that 
no  certiorari  lay ;  for  by  the  23d  fedion  it  is  enabled,  that 
no  convidlion  or  judgoictit  (bouid  be  removed  by  certiorari- 
i^-But  the  court  were  of  opinion,  that  the  refult  of  the  fcve- 
ral  provifions  in  the  aS  was,  that  the  defendant  had  ao  op** 
tion,  either  to  remove  the  proc^dings  from  before  the 
juftice  convifting  by  certiorari^   or.  to, appeal  to  the  fef- 
fions ;  that,  if  be  had  adopted  tbe  latter  mode,  the  rrri/V- 
rari  would  have  been,  barred,  but  not  in  the  former  cafe.— 
Erjkine  then  objeded  that  the  defendant,  ought  to  lay  a 
ground  by  affidavit  before  tbe  court  gr^ptrd  a  certiorari^ 
as  that  the. juftice  conviding  had  exceeded,  his  juri/dic- 
tipn,  or  had  not  examined  tbe  defendant's  witnefies,  or 
the  likci    for  if  every  defendant  were  at  liberty  to.  re-» 
move   a  conviflion    of  courft^    this,  great   inconvenience 
would  refult  from  it,  that  every ,c6nvt^ion  before  a  juf« 
tice  would  be  removed  by  certiorari  intp  this  court  merely 
to  dcby  the  fentence,  and  the.magiftra^e,  who  had  only 
(done  his  duty,  would  be  put  to  great  vexation  and  ex<* 
pence ;  and  he  cited  K.  v.  Abbot y    DougL  ^i^^'^Baldwin 
^  in  anfwer  faid,  that  the  pradipe  of  the  court,  had  alwa)fi 

been  to  grant  a  certiorari  of  courfe  upon  the  application 
of  either  p^riy^'^-^^r-^Buller  J.  The  language  of  the  court 
has  always  been,  that  the  king  has  a  right  to  removepro- 
cecdings  by  certiorari  of  courfe ^^  but  that  wbere  a  defend- 
ant makes  an  application  of  this  fort  he  .miiil)  alw.a\s  lay 
a  ground  f^^r  it  before  the  court.    Lord  Man^JiAd  has  U4 
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M#A  tki»  diflttiAfon  again  and  again,  t\M  on  the  pirt  of 
tfie  cro«^n  it  is  a  matter  of  courfe  for  tht  court  to  grant  iti 
but  not  fo  on-  the  part  of  the  defendant.  Now  if  it  be  not  a 
m^xttr  cf  cohrff  to  grant  fuch  an  application  as  this,  it  caif 
only  te  obtained  by  laying  a  ground  by  affidavit:  a  flighc 
ground  int^eed  ifiay  be  fufficient,  but  there  muft  be  fome, 
or  elfe  What  is  the  cojnfequence  f  we  (bould  have  to  decide 
upon  every  convtdion  in  the  kingdom,  which  would  be  re* 
moved  Into  thif  court*  The  two  other  judges  concurred. 
Vttrv/  and  Eafl^  2  V.  89. 

And  itfeeois  that  the  court  vtrill  not  ordinarily,  at  the  Nntfer 
prayer  oY  the. defendant,  grant  a  ctrtiirari  for  the  removat  «*•«•* 
of  an  indtdment  of  perjury,  or  forgery,  or  other  heinous 
mifdemeanor  I    for  fuch  criQ)es   deferve   all   poffible  dif-J 
countenance,  and  the  cerU9rari  might  delay,  if  not  wholly 
difcourage  the  profecution.     2  Haw.  287. 

But  in  extraordinary  circun^ftances  the  court  will  foTHe^ 
times  difprnfe  with  this  rule.  As  in  the  cafe  of  K  and 
■/flw//,  Af.  1 3  G.  The  court  granted  a  certiorari  to  re- 
taiove  an  indictment  for  felony  found  at  the  quarter* feffionf, 
upon  affidavits  that  the  defendant  could  not  have  a-  fair 
trial  there.     L.  Raym.  1452. 

And  in  the  cafe  of  K.  v.  Edward  Pryfe  Lloyd  icfquire^  NorferotW 
T.  23  G.  3.  Buller^  J.  faid,   It  is  fettled  in  the  cafe  of  «»>«•  j««ii«i«4 
K.  V.  Lodiard^  A/.   25  G.  3.     Sayer  6.  that  a  certttrari 
does  not  lie  to  remove  any  other  than  judicial  ads,     Cald. 
Caf.  309. 

//•  E(m  to  It  granted  and  allowed. 

On  ifidi^mgnt  er  pn/intminti  By  the  ^IV.  c.ii.  and  '^"^  ^J**,  ^ 
8  &r  9  ^.  tf.  33.  it  is  enaded,  that  in  igrm  1  »y,  n9  wit  5iam«n^or"* 
§f  certiorari,  at  thi  pnfecuthm  of  any  party  indiSiid^  Jball  bi  piefentmcau 
grantid  $kt  of  tht  king*s  bemh^  t9  nmoivt  any  indi£Iment  or 
frefentment  of  tnjpafs  or  mifdimeanorj  bifort  trial  had^  from 
he/ori  tbi  jujiica  in  Jtfftons  5  unltfs  fuch  certiorari  fliall  be 
awardid  upon  motion  of  counftl^  and  by  ruti  of  aurt  made  for 
the  granting  thereof^ 

but  in  the  Vacation^  writs  of,  certiorari  may  be  granted  by 
Oiny  jujliu  of  the  km£i  btneb\  whofe  name  Jhall  be  indorftd  on 
she  writy  and  aifo  the  name  of  the  perfon  at  whofe  inffanee  it 
is  granted. 

And  all  the  parties  indiSted^  profecuting  futb  certlorari^tf/f, 

before  the-  aUowance  thereof ^  find  two  jujjicunt  manucaplors^ 

who  fliall  enter  into  a  recognizance  bif  ore  a  ju/iice  of  the  king*s 

Semi  (who  flmll  indorfe  the  fame  on  'the  writ)^  or  before  a 
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j^fti€$  0f<tif  pioii  •/  tbi  C9unty  or  fkce^  m  ibifitm$f  nU. 
mtb  anditUn^  at  tbi  ntttrn  of  tbo  writf  to  appoar  mtd  pleoi 
to  tbi/aidi  indi^mtnt  or  pnftntminty  in  tbofaid  court  ofiin£$ 
beiubj  and  at  bis  own  cofls  and  cbargtt  to  canfo  and  procuro  tbo 
ifjui  tbatjball  bo  joint d  tbonupon^  or  any  pita  rtlating  tbort^ 
mnto^  to  bt  trifd  at  tbt  ntxt  ajffizts  for  tbo  counij  wbtrtin 
tbi  indi^mtnt  or  prtfentnunt  waifiundy  aftor  fncb  certiorari 
fi^ll  bi  rtturntd,  or  tbt  ntxt  ttrm  if  in  Lo.ndoo,  Weftminfter^ 
,  or  Middl€(px».  unltfs  tbt  court  Jball  appoint  anotbor  time^  and 
if  fit  tbtn  at  fiub  otbtr  timi%  and  to  givo^  duo  notia  of  fncb 
trials  to  tbi  profecuter  or  bis  derk  in  court ;  and  alfo  tbat  tbt 
party  proftcuting  tbt  Mfrit  of  certiorari,  Jball  apptarfirom  day 
to  day^  in  tbi  /aid  court  of  ting's  bincb,  and  not  depart  until 
bi  Jball  bo  dffihargtd  by  tbt  court. 

And  tbi  /aid  rtcognikanct  Jball  bt  ctrtifitd  into  tbt  Hugh 
btncb^  witbibi  certiorari  and  indi^mtnt^  to  bt  tbortfiUd^  and 
tbi  name  of  tbt  proftcuior  (if  bt  Jball  bt  tht  party  gfitvtd)^ 
orfomt  pMick  off  or  ^  Jball  bt  indarftd  on  tbt  indiSmtnt. 

And  if  jbt  deftndant  proftcuting  tbt  writ  of  certiorari,  bt 
convi^td  of  tbt  offonct  for  wbicb  bi  was  indiSftd^  tbtn  tbt 
€owrt  ofkinffs  btncb  Jball  givt  rtafonablt  cojis  to  tbt  proftcu* 
tor^  ifbi  bt  tbt  party  grievtd  or  injur td^  or  bt  ajujlict,  con* 
flaUi^  Or  otbtr  civil  cffictr^  wbo  pr oft  cuds  on  account  ef  any 
thing  that  conarntd  bim  asjfficor^  to  bt  taxtd  according  to  tbt 
iowrfi  of  ibi  faid  courts  who  Jball^  for  tbt  rtcovery  ibittif% 
witinn  ton  days  afitr  demand^  and  rtfufal  of  payment^  on  oatby 
bavo  an  attacbmtnt  awardtd^  and  tbt  rtccgnizanct  not'  to  bt 
difchtnrgtd  till  tbt  cofls  art  paid. 

But  if  tbt  ptrfon  procuring  tbt  certiorari,  biing  tbt  deftnd* 
tmtf  fiall  notf  boforo  allowonct  thtrtof^  frocurt  fitcb  menu^ 
captors  to  bo  bound  tfi  afortfaid,  tht  jujiicts  may  procetd  to  tbt 
trial  of  tbt  indi^mtnt  in  fejjimsy  notwithjlanding  tbt  writ  of 
certiorari  Jilivtrtd.  '' 

At  the  proficution  of  any  party  indiSftd]  This  cxtcndf  onfjr 
to  certiorari  t  procured  by  perfons  indided ;  from  whence  it 
followflf  tbat  thofe  whicb  aro  procured  by  the  profecutof 
of  an  iodidmenty  remain  as  they  were  at  comioMi  hw^ 
t  Haw.  292* 

To  bi  triid  at  tbt  ntxt  aj/izts'}  But  the  recognizabce  (hiO 
not  be  forfeited,  unlefs  the  prafecutor  gives  rules  according 
to  the  courfe  of  the  court,     a  Haw.  193. 

Rtafonablt  cofls^  The  matter  of  the  crown  office,  lA 
Itxiog  the  coiu,  ought  only  to  confider  thbfe  which  are 
(iibfequent  to  the  cortiorari.     2  Haw,  291. 

To  tbi  proftcutor^  if  bt  bt  tbt  party  gritvid  or  injured,  0' 
bi  a  j^flicif  40fiftablOf  or  otbtr  civil  officer^  M.  20  (?•  %*  ^• 

and 
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mbA  Ittghim^  The  defendant  was  indided  for  attenpt« 
ing  to  fet  fire  to  the  houfe  of  one  Eaftm  in  Tork^  and 
the  indictment  alfo  charged  that  the  defendant  foliciced 
Mafin^  one  of  the  profecutors,  to  help  to  fet  lire  to  the 
lioufe.  Maj^n  and  one  Glenton  informed  the  mayor 
of  Y^rk  of  this,  who  bound  Mafw  and  GUntw  over  to 
profecuce  the  defendant.  The  faid  defendant  removed 
the  indidment  hy  certiorari  into  the  courc  of  king's  bencb» 
•nd  was  thereupon  convided  and  fined.  On  payment  of 
the  fine^  if  was  moved  that  the  recognisance  Ihould  be 
difcharged.  Unto  which  it  was  objeSed,  that  the  defend- 
ant was  obliged,  before  the  difcbarge  thereof,  to  pay  the 
cods  of  the  profecutors.  But  by  the  court,  this  cafe  is  not 
within  the  ad,  for  the  ^St  extends  only  to  officers  and 
perfona  reaily  injured,  which  neither  GUnt$n  nor  Mafim 
ere,  for  there  was  no  damage  done  to  the  houfe,  but  only 
intended  to  be  done,  nor  are  either  of  theip  officera.  And 
the  recognizance  was  difcfaarged.     I  IVilfon  130. 

In  a  nice  cafe,  M.  30  G.  %.  K»  and  Smith.  It  was 
moved,  that  before  the  recognizance  ihould  be  difcharged^ 
the  profecutor  (hould  have  his  cofts.  The  objeAion  wae 
that  no  name  of  any  perfon,  as  being  either  the  party 
grieved  or  injured*  or  a  publick  civil  officer,  was  indorfed 
upon  the  indidment.  It  was  anfwercd.  That  this  is  not 
peceflary  in  order  to  giving  cofts ;  that  to  this  purpofe  it 
U  (iifficieot,  if  the  profecutor  adually  be  a  civil  officer, 
and  of  that  in  the  prefent  cafe  there  was  an  affidavit : 
and  the  z&  does  not  to  fay,  that  the  profecutor  ihail  not 
have  his  cofts,  unlefs  his^  name*  be  indorfed.  By  the 
court;  it  is  enough,  if  it  be  proved  that  the  profecutor 
was  fuch  officer,  and  here  it  is  proved  bv  affidavit.  And 
it  was  ruled,  that  the  profecutor  fliould  have-  his  coftt, 
before  the  recognizance  fliould  be  difcharged.      Burn 

%  27  G.  3.  K.  V.  Sharpltfs.  Palmer  (hewed  caule 
agdipft  a  rule  which  bad  been  obtained  by  Garrow  to 
idtfch^rge  the  defendant  otft  of  cuftody  as  to  an  atuchmenc 
for  non-payment  of  cofts,  the  term  of  imprifonment  for  his 
offence  b^jns  ti^pitcd.  The  circumftances  were,  that  the 
profecutor,  Mr.  Ptmbr^e^  being  a  juftice  of  the  peace,  had 
indided  the  defendant  who  was  the  keeper  of  the  gaol  at  St. 
Alhaf{%^  for  fuffering  a  prifoner  to  efcape,  who  had  been 
comfhitted  by  him  (or  felony ;  upon  which  indifiment  the 
defendant  had  been  convided.  He  contended,  that  the 
profecutor  was  entitled  to  his  cofls  under  the  5  &  6  /K 
^  M.  €,  II.  /•  3.  as  beinn;  a  fub(t^h  o§ctr  prpfecuting 
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/oribebenefit  of  the  publick,  and  cited  Jt,  v.  'Smith  (a).^^ 
Garrow  in  the  fupportof  the  rule  faid,  that  Mr.  Pimtr^kehtd 
Tiot  profecuted  ex  officio^  and  cberc/ore  did  not  come  within 
the  rule  :  That  as  amagifftate  he  had  done  his  dutf  when 
he  had  committed  the  felon,  and  there  bis  jurifdiAion  had 
•  ceii^fed:    As  for  the  offence  of  letting  him  cfcape,  it  was 
J10  .more  the  duty  of  the   profecutor  than  of  any  other 
.individual  to  iodifl  the  defendant  for  It,  and  cited  K.v. 
JngliiM  (k)^'^^Jbhurft^  J.  In  looking  into  this  zdt  of  par« 
liament  it  appears  to  me  that  ihe  defendant  oui^ht  not  to 
he  charged  ivith  ihe  cofls.     This  is  not  one  of  thofe  in- 
•ilances  meiKioned  in  the  3d  fedion  of  the  ad,  which  only 
.extends  to  thofe  officers  who  f  rofecote  or  prefent  ix  cffiao^ 
;or  where  the  profecution  is  carried  on  by  the  party  ag- 
.grieved.     If  a  jufiice  were  to  prefent  a  road,  and  the  fame 
vwertr  afterwards  turned  into  an  indidment,  there  the  jaf- 
tioe  would  be  entitled  to  cofts ;   or  if  a  jufiice  were  to  tn- 
did  a  cooftAhle  or  other. inferior  officer  for  difobeying  his 
crder»  in  Aich  c^fe  alfo  he  would  be  entitled  to  his  cofts : 
But  this  is  not  a  profecutton  carried  on  by  him  as  a  magif- 
trate,  for  any  other. perfon  might  have  indited  the  de- 
fendant ;  the  offence  in  this  cafe  was  foch  as  concerned  the 
general  jiaftice  of  the  realm.— >£ii//'/r,  J.  From  a  review  of 
all  che  cafes  in  a  MS.  note  book,  it  appears,  that  the  pro- 
.fecutor  is  not  entitled  to  his  cofts ;  this  book  does  not  in- 
deed include  a  cafe  from  Bafui^$ke^  which  came  before 
this  court. a  few  years  ago,  hut  there  I  underftand  the  pro- 
.fectttion  was  carried  on  by  the  clerk  of  the  peace,  wbofe 
duty  it  was  to  draw  up  all  pre fentments  of  conftables  in 
form  c)f  indidments  \    and  it  was  there  determined  that 
tl^  pi;ofecutor  w«s  entitled  to  cofls ;  but  here  I  cannot 
fiy  it  was  the  duty  of  the  profecutor  as  a  juftice  of  the 
.peace  to.  protccute  this  defendant;  the  cafe  originally  came 
before  him  in  the  charader  of  a  magiflrate  on  the  com- 
plaint of  fome  other  perfon,  ^and  if  the  juftice  chofe  to  take 
the  profecutton  out  olt  private  hands,  and  to  condddl  it  hini' 
feif,  he  cannot  be  faid  to  profecutcas  a  magiftrate,  but  like 
any  other  individual.     The  couit  has  always  conftrued 
this  ad  of  parliament  as  firitSlly  as  poffiblc;  there  was  one 
cafe  indeed  on  this  ftatute  [K.  v.  Go/rr,  M.  16  G«  3«)» 
the  l^w  of  which  I  doubt,  where  it  was  held,  that  aperfon 
who  was  injured  and  was  really  the  profecutrtx  -was  not 
•otitlad  cofls,  becaufe  her  name  did  not*  appear  on  the 


(4s)  See  lalt  cafe.  {b)  See  the  cafe  precediog.    ' 

b«ck 
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backoF  the  indlfim^nt,  a1  ho'  it  ^as  well  known  (he 
WIS  the  real  profecutrix,  buf  I  believe  that  cafe  has  been 
fi nee  over- ruled.  In  another  cafe  afterwards  the  queflion 
was,  whether  the  profecucur  wjs  entitled  to  the  colts  of  a 
trial  at  bar,  and  it  was  determined  that  he  was  nof,  be- 
eaufe  the  ftatute  only  extended  to  fmall  offences.  Thefc 
cafes  (hew  that  the  court  has  always  put  a  (Iri^  con« 
llru£l  on  on  this  aA.— Rule  abfolutc.  Durnf.  and  Ea/lp 
^  V.  47. 

Maj  proceed  to  the  trial]  Neverthelefs  they  muft  nrjake  a 
return  to  the  certiorari^  oiherwife  they  will  be  \n  contempt 
to  the  court ;  for  all  writs  muR  be  obeyed^  unlefs  good 
caUfe  be  (hewn  to  the  contrary  ;  and  the  proper  way  of 
Ibewing  it  is,  to  return  it.     2  Huw.  292. 

*On  a  eomjiSfiin  or  order:  By  the  13  G,  t.  c.  18.  it  is  Howtobt 
cnaded,  that  no  ctnioTZvi  /hall he  granted,  to  nm^ve  any  con-  %Ttntt6oa%% 
viffton^  Judgment ^    order^   or  other  proceedin^is^   before   anj  of^o»«>«- 
jufiice  of  the  peace ^  or  the  general  or  quarter  fejftons^  un'efs  it 
be  applied  for  infix  calendar  months  after  fuch  proceedings  bad 
or  maae^  and  unlefs  it  be  duly  prsved  upon  oat  by  that  the  party 
filing  forth  the  fame  J  hath  givtnfit  days  notice  thereof  in  writ' 
iagf  to  the  jujiice  or  jufltces,  or  two  cf  thtm  (if  fo  many  thero 
he)^  before  whom  fuch  proceedings  bavt  been^  to  the  enj  that 
JuchjuJficeSy  or  the  parties  therein  concerned,  may  fhew  caufe  if 
they  lo  think  fit,  again/l  iffuing  the  certiorari. 

Hath  given  fix  days  notice  thereof,  '^c]  In  the  cafe  of  K. 
V.  Jultices  of  Glamorganjhiri,  it  was  determined,  That  be- 
fore any  application  for  a  certiorari  to  remove  proceedings 
before  juftices  of  the  peace,  fix  days  no  ice  thereof  \n  writ- 
ing muft  be  given  to  the  magiflrares  previqus  to  the  appli- 
cation for  the  rule  to  (hew  caufe  why  fuch  certiorari  (hould 
not  be  granted.     Durnf.  and  Eajf^  5  V.  279. 

And  by  5  G.  2.  c.  19.  No  fuch  certiorari  Jha'll  be  al" 
hwed,  to  remove  any  fuch  judgment  or  or  dor  ^  unlefs  the  party 
profecuting  the  certiorari,  before  the  allowance  thereof^  enter 
into  a  recogni%ance,  with  fvfficient  fureties,  before  a  jufiice  of 
the  county  or  place,  or  before  the  jufiices  at  fejjions  where  fucb 
judgment  or  order  fhall  have  been  given  or  made,  or  be  fort  a 
jufiice  of  tho  kin  £  s  bench,  in  50L,  with  condition  toprofecuti 
the  fame,  at  his  own  tofts  and  charges  with  effieB,  without 
tv^ijul  delay,  and  to  pay  the  party  in  whofe  favour  the  judg^ 
ment  or  or^*r  was  made,  within  a  month  after  the  fame  fhall 
be  confirmed^  his  fuU  cofis  to  be  taxed  according  to  the  courft 
of  the  court  whir e  fuch  confirmation  fhall  be.  And  if  he  fhall 
not  enter  into  Juch  recognizance,  or  fhall  not  perform  the  con» 
ditionsf  the  jufiices' mc>y  proceed  and  make  fuch  further  order  for 

B  b  4  the 
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,  th  iiffifit  rf,  iJH  party  fir  wham  ihg  juJgmmi  Jbmtl  he  gipm% 
infucb  manner  as  if  no  certiqrari  bad  bun  granted.. 

The /aid  recognizanes  to  ite  certified  itito  tf>e  kif^^e  bmcb^ 
and  there  file d^  with  the  qsrtiorari  and  ordtt  or  yuigmant  r#r 
mvtd  thereby. 

And  if  the  order  or  judgment  Jhall  he  tonfirmed  by  the  cnert^ 
the  perfin  emitted  to  the  cojlsf  fir  the  recovery  thereof <,  vjitbir^ 
ten  days  after  demand  made^  uppn  oath  offuth  demand  and  ri^ 
fufal  of  payment,,  fhaH  have  an  attachment  granted  far  thf 
contempt ;  and  the  recogniv^ance  net  to  be  d'J^bffrged  till  the  cofls 
are  paid  and  the  order  complied  with. 

£.  I  Jn.  A  rule  was  made  in  the  court  of  king's  bencbt 
that  no  certifrari  (hould  be  granted  to  remove  orders  of 
Juftipes,  from  which  the  law  has  given  an  appeal  to  the  (cf* 
:(ion8,  before  the  matter  be  determined  on  <the  appeal,  be* 
caufe  it  hinders  the  privilege  of  appealing ;  and  that  if  anf 
order  be  removed  before  appeal,  it  (bould  be  fent  down 
again :  but  if  the  time  of  appeal  be  expired,  that  cafe  is 
pot  within  the  rule:  By  Hoit  Ch.  J. — But  afterwards, 
AI.  4  Jn.  in  0e  cafe  of  Shel(ington^  it  was  held,  that  ad- 
vantage mud  be  taken  of  this  rule  upon  the  motion  Co  file 
the  order  ^  for  that  after  it  is  filed  it  is  too  late,     i  SaU* 

But  in  the  cafe  of  the  borough  of  tVarwtct^  M.  8  G.  t* 
There  was  an  appeal  from  a  poor  rate ;  and  the  feffioi^ 
fnade  an  order  that  the  churchwardens  ffiould  produce  the 
books' at  an  adjonrned  day;  before  which,  a  certiorari 
yvas  brought  to  remove  that  order :  And  it  was  beld  to  lie, 
fhough  the  appeal  was  depending;  elfe  the  order  muft  be 
obeyed  before  the  validity  of  it  can  be  determined.  It  was 
alfo  held  that ^n  appointment  of  overfeers  may  be  removed 
before  an  appeal  to  the  feffions ;  for  the  rule  laid  down  in 
1  Salk.  147.  extends  only  to  the  cafe  where  there  is  a  li- 
mited timd  for  appealing,  as  to  the  next  quarter  feft'^ni ; 
Vut  the  fiatiite  of  the  '43  EL  c.  2.  is  not  fo  refirained :  tiid 
.  confequently  it  can  never  be  faid,  that  the  Cinie  for  ap* 
pealing' is  out.  And  if  the  appeal  from  an  appointmeot 
IS  lodged,  there  can  be  no  certiorari^  till  the  feffions  bath 
made  a  deterifnination;  and  a  ^fr/iVrtfri  brought,  pending 
l^ich- appeal,  fliall  be  fuperfcded,    £/r«  991. 

///.  rbe^feaofit. 

Sut>rc^efit  After  a  certiorari  is  allowed  by  the  inferior  courti  U 

iK^ceediofi      .  mkes  all  the  fobfequejnt  proceedings  oq  the  record  thai  19 
'•^  •  removed  by  k  erroneous.    2  Haw.  203. 
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But  W  hub  been  adjudged^  that  if  a  (irts$rari  for  the  Kicipf  «^lf 
lembval  of  an  ind lament  before  jufti^es  of  the  peace  be  not  ^i^h^ 
delivered,  before  the  jury  be  fworn  for  the  trial  of  it,  the  ^"'^ 
jvftices  may  proceedf     a  Haw,  294. 

And  the  juftices  may  fet  a  fine  to  complete  their  judg-  AB^aftcf}«4|y 
meat,  after  a  ctrtiorari  delivered.     L.  Raym.  IS^S*  "^"'* 

A  cirtiorari  removes  all  things  dope  between  the  tefle  Rem«v«  J^ 
9Bd  return.    L.  Raym.  835,  1305.  \iV^ 

A  artiirari  removes  the  record  itfclf  out  of  the  infe-  Rcmovw  tU 
rior  court ;  and  therefore,  if  it  remove  the  record  againft  a  ftcotd  iuelf, 
principal,  the  acceflary  cannot  there  be  tried,     a  Haw* 
325. 

A«d  if  the  defendant  be  conviAed  of  i  capital  offence,  Inwhitcifetlia 
the  perfon  of  the  defendant  muft  be  removed  by  bahat  ^^J^^^^ 
arptttf  in  order  to  be  prefent  in  court,  if  he  will  move  in  tcaoved. 
arreft  of  judgment.     And  herein  the  cafe  of  a  conviction 
differs  from  that  of  a  fpecial  verdid  $  where  the  prefump- 
tion  of  innocence  may  be  fuppofed  to  continue^  and  there* 
fore  the  perfonal  prefence  of  the  defendant  in  that  cafe  is 
not  neceflary  at  the  argument  of  it.     Burn  Mans/,  930. 
K.  and  Spragg.     H.  33  G.  2. 

It  hath  been  holden,  that  a  cirtiorari  for  the  removal  H^wftritf^ 
of  a   recognizance  for   the  good   behaviour,  or  an  ap-  P«»'«*««tJ««^ 
perance  at  femons,  will  fuperfede  the  obligation  of  it :  Miaaaacck 
but  this  would  be  highly  inconvenient,  and  the  contrary 
feems  to  be  fupported  by  the  better  authority,    a  Haw. 
?92. 

\f  2,  fupnfidsat  come  out  of  a  fuperior  court,  to  the  juf*  drewKtrticM 
tices,   they  ought  to  furceafe,  although  the  fuperfedeas  be  J^^*^  ••**^ 
awarded   againft  law ;   for  they  are  not  to  difpute  the 
command  of  a  fuperior  c<)urt,  which  is  a  warrant  to  theou 
Crom,  129. 

In  the  cafe  of  Jt.  v.  Riofin^  T,  35  G.  3.  It  was  deter-  The  court  a«« 
mined,  thatlf  juftices  acquit  a  defendant  againft  whom  an  Mtj«4Mof««a« 
information  is  laid  before  them  for  a  penalty,  this  court  ^Stto^rThl^ 
cannot  reverfe  the  judgment,  though  the  juftices  ftate  (on  low. 
the  return  of  a  artiardri)  evidence,  which  prima  facii  is 
fufficiei|t  tp  convid,  and  no  f ontradiAory  or  explanatory 
evidence.  '  And  the  court  (aid,  that  tHe  evidence  given  waa 
entirely  ^nd  exclufively  for  the  confideration  of  the  juftices 
below,  who  were  placed  in  the  iicuatton  of  a  jury  ;  and  as 
Chey  had  acquitted  the  defendant,  this  court  could  not  fubfli« 
tuie  themfelves  in  the  placeof  the  juftices  afiing  as  jurymen, 
and  conviA  him :  That  they  could  hot  judge  of  the  credit 
due  to  the  witnefles  whoni  they  did  not  hear  examined  : 
'I'hat  they  could  only  look  to  the  form  of  the  convidiont 
•''*"'  4  'ami 


M'd  fee  that  the  party,  if  convided,  had  been  convt^d^y 
)<fgal  evidence :  -  And  that  they  muft  consider  do  this  return 
that  the  magift rates  had  determined  on  I'he  fads,  and  not 
on  the  law  of  the  cafe  as  difiiriguiflied  from  the  faiSla. 
J>tur>i/4  and  Eafl^  6  V.  375. 

/K  I'be  return  of  it. 

ItetarnoflBe         .  -  .         , 

(^rtibrtrL  Every  return  of  a  ccritorart   ooght  to  be  under  feah 

2  Haw,  294. 

And  although  the  ctiflos  ret utorum  keep  the  records,  yet 
mud  the  juftices,  to  whom  it  is  diredled,  return  the  r^r« 
ttorari  $  and  therefore,  if  it  is  dire£led  to  the  judices  of  the 
peace,  and  the  clerk  of  the  peace  only  return  it,  nothing 
is  thereby  removed.     2  How,  294, 

The  terticrati  may  be  fometimes  to  remove  and  fend 
vp  the  record  itfelf,  and  fometimes  but  oPfly  the  tenor 
of  the  record  (as  the  words  therein  be),  and  it  muf^  be 
obeyed  accordingly.     Dalt^  c.  1.95.     2  Haw,  295. 

A  return  was  in  paper  (and  not  upon  parchment); 
«nd  for  that  reafon  was  held  by  the  court  not  good. 
I  "Barnardifl.  113.  H.  2  G.  2.  K.  and  the  inhabitants  of 
X^arlington^ 

Upon  a  certiorari  to  remove  an  indifiment  of  a  riot, 
or  forcible  entry,  or  the  like,  the  return  muft  have  thefe 
'words,  at  alfo  to  htar  and  determine  divers  feloniis^  &c.  ac- 
cording to  the  commiflion  ;  for  if  the  return  mentions  only 
that  they  are  juftices  of  the  peace,  without  fuch  words, 
the  return  is  infufficient.     Dalt,  c.  195. 

If  the  perfoo  to  whom  a  certiorari  is  direded,  do  make 
a  filfe  return,  yet  the  court  will  not  ftay  filing  it  on  af- 
fidavit of  its  being  falfe,  except  in  publick  cafes,  as  in 
cafes  of  commiffioners  of  fewers,  or  for  not  repairing  high- 
ways, or  for  fome  fuch  fpeclal  caufes ;  becaufe  the  remedy 
for  a  falfe  return  is  either  an  afiion  on  the  cafe  at  the 
'  fuit  of  the  party  grieved,  or  an  information  at  the  fuitof 
the  kmg.     Id, 

If  the  perfon  to  whom  the  artmari  is  dire  died,  do  not 
make  a   return,  then  an-  alias^  that  i«,  a  fecond  writ; 
then  a  fluriiSy  that  is,  a  third  writ,  or  <aufaninohiifigmpcei% 
fball  be  awarded,. and  then  an  attachment.     Crom,  Ji6* 
*   'Befides  thefe  general  rules,  in  common  to  all  tertio" 
*farj%^  there  are  many  times  fpecial  direAions  about  grant- 
ing and   allowing  or  not  allowing  them,   in  particular 
'eaies,  which  aie  treated  of  under  their  rcfpeSive  tit^s  t 
•  ••  -         fuch 
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fuch    If    highways,  game,  tithes,  fwearing,  and  many 
others. 

The  return  of  a  ctrthrert  may  be  thus : 
Firft,  on  the  backfide  of  the  writ  indorfed  thefe  or  the 
like  words : 

Tbi  iMicutlon  of  ibis  writ  appiars  in  a  fihiiuh  U  ibi  fawn 
writ  anntxid. 

wAnd  that  fchcdnle  may  be  thus,  on  a  ^picce  of  pardi- 
ment  by  itfelf,  and  filed  lo  the  writ : 

Wcftmofland.  J  Zlr  Philip  Mufgravc,  AennHj  €iu  $f 
thi  kupiri  cf  the  p^aa  and  jt^ices  9f 
cur  lord  tbi  ktng^  ojfgntd  t^o  ketp  the  peau  wiihin  tbi  fatd 
ifittntfy  and  alfo  to  hior  and  diUrmim  divgrs  felonia^  trrf'^ 
paffts^  and  vthtr  mijdimean§n  in  the  fame  eeanty  committwd^ 
by  virtmi  of  this  writ  to  mo  doHvered,  do  undtr  my  Jeal  certify 
unto  bis  majefty  in  bis  court  of  kingU  bcncb^  the  indt^meat 
of  which  mention  is  made  in  the  feme  wriif  together  with  all 
matters  touching  the  famo  indi^Hfeat,  in  witnffi  whereof  t 
tbefaid  Sir  P.  M.  have  to  thefe  prefents  fet  ,my  feaL  Giaseu 
at  — —  in  tbefaid  county^  the  - — ■  day  of  ■  ■  ■  >■  ■  t  > 

in  the   ■  year  of  the  reign  of         ■    » 

Then  take  the  record  of  the  indidment,  and  dofe  itwithta 
the  Tchedule,  and  fcal  and  fcod  them  tip  both  together  wilh 
(be  certiorari. 

Challenge.    See  3ftmQ0» 

Champerty.    Set  Spaintmontu 

Chaiice  medley.    See  ^omKtiKt 


CDeat 

/^F  cheats  puoiibable  by  publick  proieciition,  there  are 
^^  two  kinds, 

/.  By  the  common  law. 
JL  Byfiatuiu 


?8o  ♦     Cljeat 

^  L  By  the  common  law. 

Cfcettt  by  th«         Cheats,  which  arc  punifhable  by  the  common  Ia«r,  may . 

#f?Srrt/*'^  in  general  be  defcribed  to  be  deceitful  pra&ices»  in  de- 
frauding or  endeavouring  to  defraud  another  of  hh 
known  right,  by  means  of  fome  artful  device,  contrary 
«to  the  plain  rules  of  common  honefty  %  as  by  playing  with 
*  falfe  dice;  or  by  caufing  an  illiterate  perfon  to  execute  a 
deed  to  his  prejudice,  by  reading  it  over  to  him  in  words 
different  from  thofe  in  which  it  was  written  s  or  by  per- 
fuading  a  woman  to  execute  writings  to  another,  as  her 
truftee,  upon  an  intended  marriage,  which  in  truth  con* 
laiaed  no  fuch  thing,  but  only  a  wan  ant  of  attorney  to 
confel^  9  judgment ;  or  by  fupprelEng  a  will  \  and  fuch 
like.    I  Haw.  i88. 

It  feemeth  to  be  the  better  opinion,  that  the  deceitful 
receiving  of  money  frokh  one  man,  to  another's  ufe,  upon 
^  falfe  pretence  of  having  a  meflage  and  order  to  that  pur- 
pofe,  is  not  puniQiable  by  a  criminal  profecution,  becaufe 
It  is  accompanied  with  no  manner  of  artful  contrivance, 
but  wholly  depends  on  a  bare  naked  lie  i  and  it  is  faid  to 
be  needlefs  to  provide  fevere  laws  for  fuch  mifcbiefs, 
•gainft  which  common  prudence  ai|d  cautioa  may  be  t 
.  fuflxcient  fecurity.     Id. 

So  that  in  thofe  cafes,  the  perfon  aggrieved  muR  bring 
his  adion,  for  the  court  will  not  fuftain  an  indtdment  where 
'One  man  makes  a  fool  of  another*     t  L.  Rapnond  1013. 

e^ontcrfcltpaff.      A.  perfon  for  a  counterfeit  pafs,  was  adjudged  to  the 
piltory,  and  fined.    Dalt.  e.  32. 

9nn«r  chafitioa      On  an  indi^ment  againft  the  defendant,  a  miller,  for 

MTo.  changing  corp  delivered  to  him  to  be  ground,  and  giving 

bad  corn  inftead  of  it,  it  was  moved  to  quafli  the  fame, 
becaufe  it  is  only  a  private  cheat,  and  not  of  a  publick 
nature.  |t  was  anfv^ered,  that  bping  a  cheat  in  the 
way  of  trade,  it  concerned  the  publick,  and  therefore  was 
lodidlable.  And  the  court  unanimoufly  agreed  noC  to 
qua(h  it.     T.  16  G.  2.     K.  and  IVtod.  1  SelT.  C.  217. 

Fflfch  ftfwid-       A  perfon  falfely  pretending  thaf  he  had  power  to  dif- 

liMi  to /{charge  charge  foldicrs,  toolc  money  of  a  foldier  to  difcharge  him; 

Ssiaierf.  and  being  indi£^ed  for  the  fame,  the  tourt  held  tbe  IndiA- 

ment  to  he  good.    7.  3  C  Sitleftiat%  cafe,      i  Lat^^^ 

As  there  are  frauds  which  may  be  felieved  civilly,  and 

not  puniflied  criminally  (with  the  complaints  whereof  the 

'  courts  of  equity  do  generally  abound))  fo  tb<rt  areothef 

fraudi) 


frauds,  which  in  a  fpectal  cafe  may  not  be  helped  ctvittf , 

and  yet  (hall  be  punilhed  crimtoally :   Thua  if  a  minor  a  minor  prt- 

goes  about  the  town,  and  pretending  to  be  of  age,  de*  tendiag  to  be  cf 

frauds    many  perfons  by   taking  credit  for  confidcrable  *<^ 

quantities  of  goods,  and  then  iniifts  oa  his  non-age;  the 

perfons  injured  cannot  recovered  the  value  of  their  goods* 

Hut  they  many  indid  and  punifli  him  for  a  common  cheat. 

£arl.  100. 

And  in  the  cafe  of  ^  v.  OrbelU  it  was  held  to  be  an  Cheattag  at  a 
indi&able  offence  to  get  a  perfon  to  lay  money  on  a  race,  '*^* 
and  to  prevail  with  the  party  to  run  booty  $  for  tho'  the 
cheat  was  private  in  this  particular,  yet  it  was  publick  in  its 
confequences.     6  Mod.  4  a. 

Finally,  the  diftin£!ion  which,  as  it  feemeth,  will  Seiiiogbcer 
folve  almoft  all  cafes  of  this  kind,  was  taken  in  the  cafe  of  ^•"•'«^«» 
JT.  and  Wbiatlj^  H.  1  G,  3.  The  defendant  was  indified 
and  convi&ed  for  felling  beer  (hort  of  the  due  and  juft 
sneafure,  to  wit,  16  gallons  as  and  for  i8.  It  was  moved' 
in  arreft  of  judgment.  And  by  the  court,  This  is  only 
an  inconvenience  and  injury  to  a  private  perfon,  arifiog 
from  that  private  perfon's  own  negligence  and  careleflnefa 
in  not  meafuring  the  liquor,  upon  receiving  it,  to  feo 
whether  it  held  out  the  juft  meafure  or  not.  OfTences  that 
are  indidable  mufl  be  fuch  aa  affed  the  pubh'ck.  As  if  a 
man  ufea  falfe  weighu  and  meafures,  and  fells  by  them  to 
all  or  to  many  of  his  cuftomcrs,  or  ufes  them  in  thd 
general  courfe  of  his  dealing ;  fo  if  there  is  a  confpiracy  to 
cheat :  For  tbefe  are  deceptions  that  common  Aire  and 
jNTudeace  are  not  fufficient  to  guard  againft.  Thefe  are 
much  more  than  private  injuries  i  they  are  publick  offences. 
Bat  in  the  preient  cafe,  it  b  a  mere  private  impofition  or 
deception.  No  falfe  weights  or  meafures  are  ufed  ;  no 
confpiracy :  Only  an  impofition  upon  the  perfon  he  was 
dealing  with,  in  delivering  him  a  lefs  quantity  inftead  of 
a  greater^  which  the  other  carelefsly  accepted.  It  is  only 
a  non*performance  of^is  contract;  for  which  non*per« 
formance  he  may  bring  his  adtion.  So  the  felling  an  un- 
found  horfe  for  a  found  one,  is  not  indidlable:  The  buyer 
ibould  be  more  upon  his  guard.  And  the  diftin£lion  which 
waa  laid  down,  as  proper  to  be  attended  to  in  all  cafes  of 
this  kind,  is  this :  That  in  fuch  impoiitions  or  deceits 
where  common  prudence  may  guard  perfons  againft  their 
fuffering  from  them,  the  offence  is  not  indidable,  but  tho 
party  ta  left  to  his  civil  remedy  for  the  redrefi  of  the  injui 
tj  that  has  been  done  to  him  ;  but  where  falfe  weights  and 
meafures  aic  ufed^   or  /alfc  tokens  produced,  or  fuch 

methods 


fOfttMa  taken  ta  cheat  and  deceive^  at  t)e^pf<^  ciffntt  1^- 

any  ordioarj  caie  or: prudence  be-guarded  againft,-  there  it* 

.      is  an  offe^cfr  indi£Ubk^    JSarr.  A£Mi/*r  1115.     Biackfts 

raniAnieiit;  Some  of  the  labove  offences  are  puntfliable  not  onty  by  Bne 

and  imprifonnient^  but  farther  with  other  infantt>U3  pttni flr- 
ment)  (as  in  Lft{o^%  cafe^  who  was  three  times  fee  on  the 
pillory  for  cheating  with  falfe  dice.  Croki  Ja.  497*} 
Others  are  puniQiabie  by  fine  and  imprifonment  only,  ac 
.  .  the  djfcretioo  of  the  judges,  which  is  regulated  by  the  cir* 
ciunftancea^f  each  particular  cafe.     1  Huw.  c.  714  /  3. 

//.  Byjlatute. 

OMtiof  ^y  By  the  33  H-  8«  ^*  i-    If  any  perfon  fiial]  falfely  and- 

fcUe  privy  deceitfully  obuin,  or  gtt  inU  bis  hands  or  fffeffUn  znf 

money,  goods,  chatteis,  jewels,  or  other- things,  of  anf 
other  perfon,  by  colour  and  means  of  znyfai/t  pttvy  ukev^ 
or  counterfeit  letter  m<:de  in  another  man's  name;  and 
(hall  be  coovided  thereof,  by  examination  of  wtfnefles,  or 
confeffion,  at  the  aifizes  or.feifions,  or  by  afiion  in  any 
court  of.  record  ^  he  (hall  have  fuch  pvnifliinent  by  im* 
prifonmcnt,  pillory,  or  other  wrp^r/i/ pAiiiy  (extept  death,) 
as  cho  court  (hall  appoint*  Saving  to  the  parff  grieved 
fuch.  remedy  by  ai^ion  or  other  wife,  for  the  goods  fo  oin 
tained,  as  he  might  have  had  by  the  common  lawv- 

And  two  juftices  (1  Q;)  may  call  and  convent  by  prd« 
cefs  or  otherwife  (A),  to  the  affiles  or  feffionsy  any  perfen 
fufpe^led,  and  commit  $r  bail  him  to  the  lieXt  afees  of 
feffions* 

Get  into  bis  bands  or  pc^ffijjspn']  A  perfon  endeavourhig  by 
a  counterfeit  letter  to  defraud  another  of  goods*. and  being 
apprehended  on  fufptcion  of  iuch  fraud,  before  he  hithgot 
the  goods  into  his  pofieffion,  feems  not  to  bewfibin  this 
ftatutc.     E,  3  G\  2.  if.  and  Brian,  Seff.  C.  V.  i;  27. 

Feil/t  privy  tohn}  On  motion  tQ  quafh  an  it^iQment, 
:which  wasy  that  the  defendant  came  pretending  that  fuch 
a  perfon  had  fent  him  to  receive  20L  and  received  it, 
.  jvhereas  fuch  perfon  did  not  fend  him:  By  the  court.  It  is 
not  indidable,  unlefs  he  came  with  fai/e  tohns-^  fur  we  a^e 
not  to  indid  one  inan  for  making  a  fool  of  another. 
Blackerky^  21). 

H.  I'iG.  2.  K.  and  Munoz^  It  was  adjudged,  that  m 
indidment  averring  the  ofience  to  be  by  falfetokensi  with* 
out  (hewing  what  thofe.falfc  tokens  are,  is  nor  fiirffitttnt; 
acd  that  the  fraudulcDtiy  procuring  a  aote^rom  a  perfon; 

by 
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b)r  faUHy.sftnntog  tkat  tkuerc  «as,XM«e  iA.tbe-nextrcamr, 

that  wpuld,  pay,  the.  money  due.  upon  it,  whereas  in  fdH 
tbfre  WAS  no  fuch  perfon  in  the  ncxt^roomy  is  not  zfalfi. 
t^ittj  but  1  fairc  a£irma;ion  oniy,     i  Sejf^  C  aoi.  Str.. 

IMotc;  the  ftatute  fays  a  falfe  privy  token^ 

Ctrforal pain]  L.  Ccif^  obfcrves  hereupon,  that  for  this, 
offence  the  ofi'ender  cannot  be  iincd,  but  corporal  .''^paia, 
only  infl.ded.     3  7/^/7.  133, 

But  Mr,  Hauikins  obfcrves,  that  there, Is  a  precedent  in. 
Cro,  Car,  564.  by  which  it  appears,  that  one  convided  on. 
fucb  a  profecution  haih  been  adjuclgecj  not  only  to  (land  oa 
the  ptliory,  but  alfo  pay  a  tii>e  of  500 1.,  and  to  b^ 
bound  with  good  fureties  to  the  good  behaviour,  i  Haw% 
188. 

C^mndt  or  bail  him]  lo  this  cafe  the  juftices  (hall  do  well 
to  take  rxaroinauoii  of  the  offence,  and  to  certify  the  favic^ 
ta  the  feilxons  or  gaol  delivery,  and  withal  to  bind-over  tbe^ 
informers  and  witnefl'es  tQ  give  evidence  ibereifl,  Dait^^ 
Ci  32. 

Hy  the  30  G,  2.  c.  24.  AH  perfon^  who  knowingly^Bj^leprc* 
and  deiignedly,  by  falfi  prtUme  or  prttencuy  fhall. obtain  *«**••• 
from  any  perfon,  money,  goods,  wares,  or  merchandizes^ 
with  intent  to  cheat  or  defraud  any  perfon  of  the  fame,  (halJL 
bedeeqnfrd  offenders  again(l  law  and  the  publick  peace  | 
and  ^<he  court  before  whom  any  fucb  offender  (hall  betriedy, 
(balj  oil.  coavi£iion  order  him  to  be  fined  and  imprifonod^ 
or  to  be  put  in  the  pillory,  or  publickly  whipped,  or  to  b<|, 
tranfported  as  foon .  as  conveniently  may  be  for*  fev^iii 
years.    /.  i. 

Falfe  priunu{\  T".  28  C  3,  K^  v,  Mafon.  The  d^n 
ftodant  Maf^n  was  indicted  (or  obtaining  money  by/?^ 
putfncis  from  one  Scofiild*  Mafpn  pleaded  not  gfiiltya 
and  on  his  trial  at  the  feifions  at  fVoruJjir^  be  was  conn 
vi£lcd,  apd  .received  fen(ence  of  tranfportation  for  fev<;ii 
years.  The  defendant  brought  a  wril  of  error,  and  af^ 
figned  for  error,  that  it  did  not  appear  by  thfi  indi£tmcntf 
what  the  particular  ai}d  fpecific  falfe  pretences  were,  hf 
which  Mfifrn  did  obtain  hptnScofield  theiiaid  money.  Tibia 
caf<  was  argued  by  Marryatt  fpr  the-defeiidant»  and  bjf 
Ca^iCfiityUntra.'^BuiUr  J.  Several  obje^ions  have  beeo 
made  on  the  part  of  the  defendant ;  but  ihe  material  ones 
on  which  I  found  my  judgment,  is^ths^t-the  indi^meol 
dpes  not  finite  what  the  falfe  pretences.  w^r^»  TheiqueCt 
tion  i»  not  a  new  one :  I  rememb^  ^  caXq,  when  1  w^a| 
th9 .  b^r^  (hough  the  name  of  it  doc^  not  pccur.  tp.  m« 
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ii6#,  tmf  i  argued  it  on  the  analogy  to  the  caJe  iri  SirAii 
for  obtaining  a  note  by  falfe  tokens,  which  entirely  go-^ 
▼ems  this.  That  was  a  cafe  on  the  ftatute  33  //.  8.  r.  i  * 
which.  liiakes  it  an  offence  to  obtaia  money  of  goods  by 
falfe  tokens.  The  ftatute  30  G.  2.  r.  24.  only  enlarge* 
Che  defcription  of  the  offence:  in  the  ftatute  of  H»  8* 
Both  ftatutes  are  made  in  pari  mitiria ;  and  whatever  has 
been  deteroiintd  in  the  conftrudion  of  one  of  theni,  is  a 
found  rule  of  cohftru£lioo  for  the  otHer.  The  judgaienc 
uNs  arretted  tri  the  cafe  in  Strdngi  i  becaufe  the  indiCEaieDt 
did  not  fpecify  the  falpr  tokint :  then,  by  the  fame  reafon^ 
an  indiAment  on  30  G.  2.  c.  24.  which  fpeaks  of  fal/i 
ptitineeSf  muft  ftate  what  the  falfe  pretence^  are,  d:he^* 
wife  the  tndidment  is  bad  !  thfere  is  no  diftindion  b^twceif 
the  two  cafes,  the  fame  objedion  which  held  in  the  on€ 
fhiift  alfo  priivskil  in  the  other.  The  other  ofajedi^rts  feeoi 
to  have  great  weight  in  them^  but  it  is  not  necefHlry  td 
confider  them  in  this  carfe ;  becaufe  I  am  of  opinion  that  th6 
firft  obje^ion  is  fatal .-^r^  Jt  delivered  his  opinion  td 
the  fame  cffe£l.—— Judgment  reverfed,  and  the  defcfidatit 
ordered  to  be  fct  at  liberty.  Dwmf.  ted  Eaft^  2  V.  58  i. 
H.  29  6.  3.  J9bn  Tewig^  S.  lUndaly  W.  Muilins; 
and  J.  Ofmer^  againft  the  AT.  In  error.  An  indidment 
was  preferred  at  the  feSons  at  Briftol  againft  the  defend- 
ants on  30  G«  2k  €.  24.  for  obuinirtg  money  by  falfe 
pretences.  The  firft  count  in  the  iodifimeht  ftated,  that 
the  defendants  fraudulently  intending^  &c  on  the  asd 
d)icimker^  in  the  28th  year,  &c.  at,  &c.  unlawfully^ 
knowingly,  wilfully,  and  defigoedly,  did  falfely  pcesend 
to  one  Ihmas^  that  Taung  had  made  a  bet  of  500  guineas 
on  each  (tde,  with  a  c^hntl  in  tbi  armj  tbim  at  Bath^  that 
ff^Uiam  Lituis  would  on  the  next  day  run  on  the  bigB 
foad  leading  from  Ghnctfttr  to  Brifitl  ten  miles  tn  one 
hour,  an3  that  Tiung  and  MuUins  did  go  aoo  guineit 
each  of  add  in  the  faid  bet,  and  Randal  the  other  100' 
guineas :  and  did  then  and  there,  under  colour  and  pre-  • 
tence  of  fuch  bet,  &c.  obtain  from  Thomas^  as  a  part  of 
fuch  pretended  bet,  20  guineas  of  the  500  guineas,  with 
intent  to  cheat  and  defraud  him  thereof:  whereas,  in  faS^ 
no  fuch  bet  had  been  made,  &c.  10  the  evil  example.  Ire 
—The  indiAment  contained  f^eral  other  counts  to  the 

fame  purporr. Fielding  made  feveral  objedions  to  tbi^ 

indi&ment.*— 'Gr/j^/^  contra,  was  ftopped  by  the  court. 

L,  Kiny9n  Ch.  J.     After  aiking  whether  there  bad 

been  any  folemn  determination  on  ap  indidment  on  the 

ftatute  i  faidi  undoubtedly  this  indiftmcDti  being  founded 
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t>n  the  fiatttte  of  30  G.  2.  r.  24.  ia  difFerent  from  a  com* 
moil  kw  iodi£l:iBent.  When  it  pafled,  it  was  confidered 
to  extend  to  every  cafe  where  a  party  had  obtained  money 
by  falfely  reprefenting  himfelf  to  be  in  a  fituation  in  which 
he  WAS  nott  or  any  occurrence  that  had  not  happened,  to  ' 
which  perfons  of  ordinary  caution  might  give  credit.  The 
33  Him.  8.  c.  1.  requires  a  falie  feal,  or  token,  to  be  ufed 
in  order  to  bring  the  perfon  impofed  upon  into  the  confi*  ' 
dence  of  the  other  ;  but  that  being  found  to  be  infoffi. 
cient^  the  30  (?•  n.  /•  24.  introduced  another  offence, 
defcribing  it  in  terms  extremely  general,  it  frems  diffi« 
cult' Co  draw  the  line,  and  to  fay  to  what  cafes  this  (latute 
fhall  extends  and  therefore  we  muft  fee  whether  each  * 
particular  cafe,  as  it  arifes,  comes  within  it.  In  the  prtr- 
fcnt  cafe  4  men  came  to  the  profecutor,  reprefenting  a 
cafe,  as  about  to  uke  place,  that  fF,  Lnuis  fliould  go  a 
certain  diftance  within  a  limited  time  ;  that  they  had  bet-' 
ted  upon  the  event,  and  they  ihould  probably  win :  he  ' 
was  perhaps  too  credulous  and  gave  confidence  to  them, 
and  advanced  his  money ;  and  afterwards  the  whole  ftory 
proved  to  be  «b  abfolute  fi£tion.  Then  the  defendants, 
morally  fpeakiog,  have  been  guilty  of  an  offence.  I  ad- 
mit that  there  are  certain  irregularities  which  are  not  the 
fubjeA  of  criminal  law.  But  when  the  criminal  law  hap- 
pens to  be  att»iliary  to  the  law  of  morality,  I  do  not  feel 
any  tacltnatioii  to  explain  it  away*  Now  this  offence  is  * 
within  ^»e  words  of  the  ad^  for  the  defendiint»  have,  by 
falfe  .pretences,  fraudulently  contrived  to  obtain  money  ' 
from  ihe  profecutor ;  and  I  fee  no  reafon  why  it  (hould 
not.be»bold  to  be  within  the  meaning  of  the  ftatute.  The 
fecosd  predion  is,  that  the  charge  is  imperfefily  ftated  ; 
but  that  is  anfwered  by  the  record.  If  the  indt£lment 
did  not  inform  the  defendants  what  charge  they  were  call- 
ed^upon  to  aafwer,  the  objedion  would  be  well  founded. 
But  it  bokfa  out  to  them  fufficient  intelligence  of  the 
offence  imputed  to  them.  It  ftates'the  wager  to  be  with 
**  a  colonel  at  BMbi^*  perhaps  his  name  was  not  men- 
tioned, fa  that  he  could  not  have  been  dcfcribed  in  the 
indidmetit  with  greaser  accuracy.  But  if  fuch  a  wager 
bad  been  afiiially  depending,  it  was  competent  to  the  de- 
ieodanta  to  have  proved  it  in  their  defence.  As  to  the 
3d  otge£^ion:  this  cafe  is  extremely  different  from  that  of 
perjury  to  which  it  has  been  compared  |  becaufe  that  de- 
peiKis  on  the  very  words  which  the  perfon  charged  indivi- 
dually  ufet  in  a  court  of  juftice;  and  the  words  fpoken 
by  one  caooot  poffibly  be  applied  to  another,  as  falfcly 
Vol.  L  C  c  uttcrin  ^ 
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uttdring  thofe  very  words.     I  do  not  fee  how  Chat  could 
ever  have  been  doubted.     But  in  this  cafe  all  the  defend- 
ants went  together  to  the  profecutor,  and  thus  carried  a 
greater  degree  of  credit ;   and  they  all  joined  in  the  reia--  ' 
tion  as  of  a  thing  within  their  .own  knowledge.     If  thejr 
were  all  prefent,  each  a&ing  a  di£Fcrent  part  in  the  fame 
tranfafiion,  no  rule  of  criminal  proceeding  will  be  vio- 
lated by  adjudging  them  guilty  of  the  impoiition  joinifym 
I  admit  that  offences  are  not  to  be  charged  in  fuch  a 
manner  as   will   confound    the  evidence  f    but  in  cafes 
Where  it  is  neceflary  that  feveral  defendants  (hall   be  io* 
di£lcd  jointly,   and  the  evidence  is  coroplicated,  it  niajr 
be  fcparated  for  each  particular  defendant^  as  was  done  in 
the  cafe  before  Mr.  J.  Yatis^  at  JHer$f§rd^  in  the  trial  of 
Mr.  Powilts  murderers.     The  4th  objection  would   be 
well  founded,  if  the  legal  judgment  on  each  count  was 
different ;   it  would  be  like  a  misjoinder  in  civil  adionr» 
But  in  this  cafe  the  judgment  on  all  the  counts  is  pre- 
cifely  the  fame  ;  a  mifdemeanor  is  charged  in  each*    Moft 
probably  the  charges  were  meant  to  meet  the  fame  fads  : 
but  if  it  were  not  fo,  I  think  they  may  be  joined  in  the 
fame  indidincnt. J/bhurJl^  BulUr^  and  Gvfi^  J*,  deli- 
vered their  opinions  at   large  to  the  .fame   effeA..      ■ 
Judgment  affirmed.     Durnf.  and  Eafl^  3  V.  98. 
Power  of  the          And  any  juffice,  before  Whom  any  pcrfon  charged  on 
juaiccs.            ^^(^  ^j^^  having  committed  any  of  the  offences  aforcfatd, 
ihall  examine  by  oath  and  fuch  other  lawful  means  as  to 
him  fliall  feem  meet  touching  the  matters  complained  of, 
and  deal  with  the  offender  according  to  law :   and  if  the 
party  charged  as  being  the  offender  fliall  be  committed  to 
prison,  or  admitted  to  bail,  to  anfwer  the  matters  coifr* 
plained  of  at  the  next  ftilions  or  affizes ;   the  faid  juftice 
fiiall  bind  over  the  profecutor  to  appear  and  profecute  fuch 
offender  with  effect ;    and   if  fuch  goods  fo  fraudulently 
obtained  appear  to  fuch  juftice  to  exceed  the  value  of  20 1. 
the  recognizance  (hall  be  in  not  lefb  than  double  the  y^loe 
of  the  goods.     30  G.  2^  c.  24.  /  a. 
MuU                And  no  perfon  charoed  on  oath  with  any  offence  agaifift 
this  ad,  and  which  requires  bail,  (ball  be  admitted  to  bail, 
before  24  hours  notice  be  proved  on  oath  to  have  been 
given  .in  writing  to  the  pr^ >fecutor,  of  the  names  and  abode 
of  the  bail,  unlefs  they  be  known  to  the  juftice,  and  he 
approve  of  them ;    and  every  fuch  offender  bound  to  the 
fedions,  or  general  gaol  delivery,  (hall  be  tried  at  the  ficxC 
feffions  or  general  gaol  delivery  after  his  being  appfehendedi 
8  <•   anlt& 
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unlers  the  court  think  fit  to  put  o^  the  tfia]  on  Juft  caufe* 

/  17. 

And  no  artior/irl  (hall  be  granted  to  remove  any  pco*  Ctftbnrfi 
ceedings,  in  purfuance  of  this  ad.    /•  ao» 

A.  Warrant  of  two  jufticcs  to  apprehend  an  of- 
fender ^  on  33  H.  8.  c.  I. 


'1 


Weftmorland.   I    To  the  confiablc  of . 


TTT/^HE  RE  ^S  complaint  hath  been  made  unto  us  whift 
^'^  names  and  jeals  are  hereunto  jety  two  of  bis  majeflys 
jstftins  of  the  peace  for  the  /aid  county^  and  one  of  us  cf  ih$ 

quorum,  vpon  the  oaths  of  K.\*  of  yeoman^  and 

B.  I.  of   •    '        yeoman  J  that  on  the  ■  day  of  • 

A.  O.  of  "  '  yeo'nan^  did  by   a  falfe  privy  token  [or 

costntirfiit  Uiter']  that  is  to  fay^  by  [here  particularize  the 
offence]  falfely  and  deceitfully  obtain  and  get  into  his  hands 

anipaffeffun  fhcrc  mention  the  things] /r<?/n  C,  I.  o[ • 

tonSraty  U  ihejiatutein  that  cafe  made :  Thffe  nr,-  ihenfore  to 
command  you^  upon  fight  hereof^  farthwi^h  tj  bring  the  faid 
A.  O.  bfore  us  at  ■   on  the  ■  day  of         ■     ■  t$ 

amfttnr  to  the  faid  complaint^  and  further  to  be  dealt  withal  ac* 
cording  to  law.  Given  under  our  hands  and  feais  the  * 
Jay  of  ^  ^         ■< 

Checfe.    See  JSuttetf 
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Y  28  G,  3.    c.  48.     After  the   5th   July  1788,   the  Biniiag apprca* 
churchwardens  and  overfeers  of  the  poor  of  any  pa-  ***••• 
rifh  or  place,  with  the  donfent  of  two  juftices  under  their 
hands  (B),  may  bind  or  put  out  any  boy  of  the  age  of  eight 
years  or  upwards,  who  is  chargeable,  or  whofe  parents 
are  chargeable  to  the^  parifh  or  place  where  they  (hall  be| 
or  who  (hall  ht^  for  alms  ;  Or  by  and  with  the  confent  of 
the  parent  of  fuch  boy,    by    indentuie  according  tp  the 
fordi  (A)  to  be  an  apprentice  to  any  perfon  ufing  the  trade 
of  a^chioiney  fweeper,  until  fuch  boy  (hall  attain  the  age 
of  fixtecn  years.     And  the  age  of  fuch  apprentice  (hall  be  Age* 
ioferted  in  the  indenturri  taken  from  a  copy  of  the  re- 

Cc  a  gifter 
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Stamp* 


•penilty  o« 
taking  appreii- 
ticet  under  eight 
yetrt  of  tge  ^ 

and  the  binding 
10  be  ?oid« 


Towaiiipi  tnd 
vilUgei. 


Jufticet  to  de- 
tcmiine  diifer- 


Kot  to  hive 
more  than  fix 
apprentices  at 
the  fame  time. 


Bretchof  the 

indenture. 


Beyt  not  to  be 
let  oat  to  hixe^ 
Bor  to  call  the 
iireeli  bnt  at 
«f  rtaifl  tiincit 


Cfttmnep  tmttptxss, 

gifter  (where  the  fame  can  be  had)  attefted  by  the  mU 
nifier  without  fee,  and  written  on  paper  without  ftamp  ; 
and  Where  fuch  ^opy  cannot  be  had,  Aich  jufttces^  as 
fully  as  they  can,  (hall  inform  themfelves  of  the  age  of 
fucti  apprentice,  'and  the  age  fo  inferted,  in  relation  Co 
the  continuance  of  his  fervice,  (hall  be  taken  to  be  his 
true  age  without  further  proof.    /  i,  2,  3. 

And.  fuch  indenture  (hall  be  liable  to  no  more  ftamp 
duty  than  is  charged  for  binding  out  other  poor  children. 

/.  3- 

And  all  indentures,  covenants,  promires,  and  bargaiosy 

to  be  made  or  taken  for  employing  fuch  apprentice  or  fer- 
vant  under  the  age  of  eight  years,  (ball  be  abfolutely  void 
in  law  to  all  intents  and  purpofcs;  and  every  peribn  who 
(hall  take,  employ,  retain,  or  keep  any  fuch  boy  to  be 
employed  in  the  capacity  of  a  climbing  boy  or  chimney 
f weeper,  under  the  age  aforefaid,  or  contrary  to  the  tenor 
and  true  meaning  of  this  z&,  (hall  on  convidion,  for* 
feit  any  fum  not  exceeding  10I.  nor  lefs  than  5  I.  for 
every  fuch  apprentice  or  fervant.    f.  4. 

And  the  overfeers  of  the  poor  9?  any  townjbip  or  villagi 
may  execute  all  things  by  this  aA  directed  to  be  done  by 
churchwardens  and  overfeers  of  zparijh,    /•  5. 

And  one  juftice  may  hear  and  determine  all  complaints 
and  differences  between  mailers  and  apprentices  in  this  bu« 
nefs,  and  make  orders  therein  in  the  fame  manner  as  in 
other  cafes  between  mailers  and  apprentices*    /  6. 

But  no  fuch  mailer  ihall  retain,  keep,  or  employ  any 
more  than  fix  apprentices  at  the  fame  time;  and  (hall 
caufe  his  name  and  place  of  abode  to  be  put  upon  a  brafs 
plate,  to  be  aiExed  in  the  front  of  a  leathern  cap,  which 
fuch  n>after  (hall  provide  for  each  fuch  apprentice,  and 
which  he  (hall  wear  when  out  upon  his  duty,  on  pain  of 
forfeiting  for  every  fuch  apprentice  above  fuch  number, 
or  without  having  fuch  cap,  not  exceeding  10 1.  nor  leis 
than  5  1.    /  7, 

And  if  any  fuch  mafier  (hall  mifufe  or  evil  treat  his  ap- 
prenttce,  or  any  fuch  apprentice  (hall  have  juft  caufe  to 
complairi  of  the  breach  of  any  of  the  covenants  contained 
in  fuch  indenture,  fuch  mailer,  being  convided  thereof, 
(hall  forfeit  not  exceeding  10 1.  nor  lefs  than  5  K    /•  8.' 

And  no  fuch  mailer  (hall  let  out  to  hire,  or  Jend  by  the 
day  or  otherwife  to  any  other  perfon  for  the  purpofe  of 
fweeping  chimnies,  any  fugh  apprentice ;  nor  (hall  cauii^ 
him  to  call  the  (Ireets  before  feven  in  the  morning,  oor 
after  twelve  at  noon,  'between  Mkhaclmas  and  Ladf'd^i 

nor 
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nor  before  five  in  the  morning,  nor  after  twelve  at  noon^ 
between  Lady^day  and  Michaelmas^  on  the  like  penalty. 
/  9. 

All  penalties  and  forfeitures  by  this  z6t  impofed,  and  all  PtAthin,  \wm 
cofts  and  charges  to  be  allowed  and  ordered,  may  be  re-  *^^ir***"^ 
covered  on  convi&ion  of  the  offender,  before  one  juftice,  ^^ 
by  confcffion,  or  oath  of  one  witnefs,  and  levied  by  diftrefs, 
and  (hall  be  paid,  one  half  to  the  informer,  and  the  other 
half  to  the  overfeer  of  the  parifh  or  place  where  the  mafter 
ihali  inhabit ;  and  rn  cafe  fufiicient  diflrefs  cannot  be  found, 
and  fuch  penalties  and  cofls  (hall  not  be  forthwith  paid, 
fuch  juftice  (hall  commit  fuch  offender  to  the  gaol  or  houfe 
of  corredion  where  the  offence  is  committed  or  order 
made,  for  any  time  not  exceeding  three  months,  unlefs 
fuch  penalty  and  cofts  be  fooner  paid.    /  lo,  if. 

But  no  warrant  of  diftrefs  (hall  be  ifHied  for  levying  any  Wamhtofdir* 
penalty  or  cofts,  until  (Jx  days^  after  the  offender  is  con-  V^^*^^^?^^ 
vided,  and  an  order  made  and  fcrvcd  upon  him  for  pay-  \^j^  ^"fuWhe 
ment  thereof.    /I  1 2.  cooviaioo. 

No  diftrefs  fliall  be  deemed  unlawful  nor  the  party  Diftrefs  not  on* 
making  the  fame  a  trefpalfer  for  want  of  form  in,  the  ^j^"'  ^"  ^*** 
proceedings,  nor  (hall  the  paity  diftraining  be  deemed  a  ^     ""' 
trefpafler  at  initio^  on  account  of  any  irregularity  which 
may  afterwards  be  done  by  the  party  diftraining.    /.  13. 

Any  perfon  who  (hall  thinic  himfelf  aggrieved  may  ap-  Appeal, 
peal  to  the  next  feiSons,  having  firft  entered  into  a  re- 
cognizance, with  fufficient  furety  before  fuch  juftice,  to 
profecute  and  abide  by  the  order  that  (hall  be  made  on  fuch 
appeal ;  and  alfo  giving  to  the  juftice  by  whofe  ^Gt  fiicb 
perfon  (hall  thinic  himfelf  aggrieved,  notice  in  writing  of 
his  intention  to  appeal,  and  the  matter  thereof,  within 
ftx  days  after  the  caufe  of  complaint  (hall  have  aiifeot 

y;i6. 

A.  Form  of  the  indenture. 

THIS  INDENrURE.madithi' dayrf m 
tbi  ■         year  of  the  rtign  of and  in  tbi  year  of  our 

lord BETfVEEN  A.  B.  and  A.  C.  cburchwardent 

and  ovirfars  of  tbo  poor  of  the  parijh  of  — .  [or  E.  F. 
father  or  next  friend  of  the  boy]  of  tbe  one  part ;  and 
A.  M.  oftbepari/b  of  in  the  county  of  —  chimney 

fweeper^  of  tbe  other  part:  fy/TNESSETH^  that  the /aid 
cbur^h%uardins  and  overfeer i  of  the  poor  [or  tbe  faid  £.  /*.] 
hy  and  xuitb  tbe  confent  and  approbation  of  G.  I.  and  H.  L 
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ifV9  of  bis  majtftfs  jufllces  of  the  peace  a^lng  in  and  ff  tbi 

n of .  .  I .  ,    fignified  as  hereunder  wrUteni  havtpaty 

'  bounds  and  by  thefe  prejents  do  put  and  bind  A..  P.  a  patr 

boy  of  the  faid  parijh^  being  the  age  of  y^ars^  to  be  df^- 

prenttce  to  the  faid  A,  M.  hi  being  his  firfl^  fecond^  [or  as 

the  cafe  may  bej  apprentice^  to  learn  the  irade^  bujsnefs^  art^ 

and  rnjfiery  of  a  cbimnry  Jweeper^  and  with  him  to  dw-ii^  n^ 

piain  and  Jfrve  from  the  day  of  the  date  of  thefi  prejents^  for 

fttd  during  the  term  of  -—  ye^rs  front  ihence  next  enfuing^ 

fully  to  bs  complat  and  ended^  during  all  which  timi  be  tbi 

jaid  A.  P.  his  f  Ad  mailer  faithfully  Jhall  ferve  and  obey 9 

hisfecreti  keep^  atfd  his  laivful  commands  evttjf  where  gkdly 

do  and  perform ;    he  Jhall  not  baant  aUboufes^  or  gaming 

boufeSf  nor  objent  hi mj' If  from  the  fervid  of  bii  faid  maf* 

ier^  day  or  nigh^  without  his  Uave^  but  in  all  things  as  a 

faithful  apprtntici  fball  behave  himj'elf  toouardi  bii  faid  nsafUr 

and  all  his  during  the  faid  term:    And  the  faid  A,  M.  in 

(onjidiration  of  the  good  will  which  he  bah  and  bearethi^ 

wards  thi  faid  apprentice^   and  of  the  faithful  fervice  fo  U 

Iti  performed  by  him^  dofh  htreby  covenant^  promifi^  andagra 

with  the  laid  churchwardens  and  overfeers  of  tbi  poor  [or  the 

faid  E.  k]  that  he  the  faid  A.  M.  bis  faid  appnutia,  « 

thi  ^rt  and  myfliry  of  a  chif^ncy  Jwaper^  which  hi  now  i^b^ 

fhall  and  will  teach  and  injlruli^  or  coufi  to  be  taufht  and 

inJlKu£lid^  in  the  befl  manner  that  hi  can^  and  fhall  and  wiU 

provide  and  allow  unto  the  faid  apprentice  during  all  the  fid 

term^  competent  and  fuffident  meat^  drink^  wafhing^  lodpng^ 

apparely  and  all  other  things  necejfary  far  the  faid  apprentice: 

jind  that  thi  faid  A,  M.  executors  ^  adminifirators^  ^raffigns^ 

fhall  nzt  nor  will  afpgn  over  his  prefent  indenture^  or  the  op* 

frintici  to  li  bound  thereby ^  without  the  confent  and  appr^ 

hati^n  in  writings  of  two  or  more  fuch  jufiices  of  the  peact^  to 

hi  fignified  according  to  the  form  of  the  approbation  btrt* 

vn:lerwritttn.     AND  WHEREAS^  from  the  nature  rftht 

hufinefs  or  employment  of  a  chimney  jweeper^  it  is  necejfaryfor 

tbi   boys  employed  in  climbing^  to  have  a  drefs  particularly 

fuited  to  that  purpofiy  which  drefs  is  6nly  ^t  for  that  part  tf 

the  occupation  I    the  faid  A.  M.  d^th  hereby  aljo  covenant^ 

fromife^  and  agree^M  and  icith  the  faid  churehtvatdens  axi 

avirjeers  of  the  poor  [or  the  faid  E.  F.]  to  find  and  alievo 

fucbfuitable  drejs  fr  thi  jaid  appr^ntict^  as  often^s  need  «r 

occ  aft  on  fhall  Be  ar.d  ref.ire,  and  provide  for  and  deliver  if 

thi  faid  apprentice^  once  in  every  year  at  Uofi^  during  tht 

term  afo'ejaid^   over  and  abovi   the  fuid  drefs  proper  jtir 

tlin.hing  \  ohe  whole  and  compleat  fuit  of  cloothhng^  with  fuit' 

^bUlinin^ftockingSj  bats,  and fhm.    AND  FURTHER, 

thit 


l&tf  the  fit! J  A*  M,  Jhail  and  will  at  lea  ft  onct  in  every  week 
€^ufe  the  /aid  apprentice  to  be  thcroughif  wnjhed  and  clean  fed 
from  foot  and  dirt^  and  Jhall  and  will  require  the  faid  ap^ 
prentice  t9  attend  the  puhlick  worjhip  cf  God  en  the  Jabbath 
day^  and  permit  and  allow  him  to  reaive  the  benefit  of  any 
§ther  retrgiotts  inftru&ion ;  and  that  the  faid  apprentice  Jhall 
not  taear  his  /weeping  drefs  on  that  day  :  And  that  the  faid 
A.  M.  fliall  not^  nir  will  compd  or  oblige  the  faid  apprentice 
to  call  the  flreets^  or  any  other  place Sy  before  feven  of  the  clock 
in  tbt  mornings  nor  after  twelve  cf  the  clock  at  noon^  between 
Michaelmas  and  Lady-day ,  nor  before  five  of  the  clock  in  the 
mornings  nor  after  twehe  of  the  clock  at  noon^  between  Lady  day 
and  Michaelmas ;  and  that  the  faid  A.  M.  Jhall  not  nor  will 
ett  any  time  during  the  faid  term^  let  out  his  faid  apprentice  for 
Ure  by  the  day^  ffight^  or  other  wife^  to  any  other  per  fan  orperfons 
exertifing  or  ufing  the  faid  trade^  nor  fhaUbe  the  faid  A.  M. 
or  any  perfon  or  perfons  wbomfoever  by  his  direSi ions ^  require 
or  force  him  the  faid  apprentice  to  climb  or  go  up  any  chienney 
which  Jhall  be  a^itutffy  on  jire^  nor  make  ufe  of  any  violent  or 
improper  means  to  force  him  to  climb  or  go  up  any  fuch  chim^ 
ney ;  hut  fbaU  in  ail  thiifgs  treat  his  faid  apprentice  with  as 
much  humanity  and  care  as  the  nature  of  the  employment  of  a 
chimney  fweeper  will  admit  of     IN  ff^ITN£SS, '  t^c. 

« 
B.  Form  of  approbation  by  juftices. 

T^E  ike  above-named  G.  L  and  H.  L  two^  of  his  ma^ 
jcftysjujlices  of  the  peace  a£ling  in  and  for  the  county 
of  ',   having  infpe£led  and  examined  the  above-named 

A.  V*  do  hereby  confent  to  and  approve  of  bis  being  bound  [or 
affigned  over]  as  an  apprentice  to  the  above- named  A.  M. 
according  to  the  term  and  Jiipulat ions  expreffed  in  the  above 
written  indenture^ 

Chocolate.    See  C^nfj^t 


-^     the    Belgick  kercke^   the  Cimbricic  ktrkia   or    kurk  i  wc7d  church. 
pwbably  from  the  Qreek  vord  uuf^axo^^'  bctonging  to  the 
Lord,  or  ju/^^h  pTm^;,  the  Lord's  hoMle :  fo  that  we  have  left 
C  c  4  the 
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Unituig  •£ 
churchci. 


Kcw  ckD'chei. 


Marken  in  the 

church-y«rd» 

Arreft  in  the 
church  or 
chuKh-yard. 


Bnwliogln  th« 
church  or 
fhiirch-jird* 


Striking  in  the 
church  or 
flUrch-yvd. 


the  ancient  pronuoctation  of  the  word  (except  in  the 
northern  parts  oi  England  and  ScQtland)  by  fofteDing  the 
letters  t  or  ch^  as  we  have  done  in  many  cafes «  which  li- 
ters the  ancient  Greeks  and  Romans  always  pronounced 
hard,  as  the  letter  >. 

In  cities  and  towns  arporate^  tie  bijhop  (with  ibi  ctnjeni 
of  the  mayor y  aldermen^  andjt^Jiices  ttf  the  feace^  etnd  of  lbs 
patron)  may  unite  two  churches  or  chapels  \  and  make  ardtr 
with  the  like  confent^  that  the  patrons  prefeni  by  turns^  having 
regard  to  the  value  of  the  livings  united:  arid  the  incumtemts 
thereof  Jhall  be  graduates.     1 7  Car.  2.  c.  3.  » 

Claufes  are  commonly  inferted  in  the  feveral  ads  of 
parliament  for  m^iking  provifion  for  the  redors  of  new 
churches,  which  claufes  give  certain  powers  to  j^uftices  of 
the  peace,  in  relation  to  the  aiTcflments  to  be  made  for 
that  purpofe.  And  in  the  cafe  of  borrowing  money  for 
rebuilding  clergymen^s  houfes,  by  the  17  Geo^  3.  f.  53.  the 
eftimates  are  to  be  fworn  to  before  a  juftice  of  the  peace  or 
mafler  in  chancery. 

No  fairs  nor  markets  Jhall  be  kept  incburcb-yards,  13  £d,  I. 
ft.  2  c.  6. 

'  Clergymen  /ball  not  he  arrefted^  and  drawn  out  of  any 
church  or  ^hurch-yard^  whiljt  they  attend  to  divine /or vice ;  eto 
pain  of  imprifonment  of  the  offender^  and  ranfom  at  the  UngU 
ivilly  and  jatisfa£iiqn  of  the  party  arrejied.  50  Ed.  3.  c.  5» 
1  R.  2.  c.  15. 

Alfo  jt  is  laid,  that  arrefts  in  civil  cafes  ought  not  to  be 
of  perfons  going  to  or  coming  from  church  \  but  that  a 
warrant  from  a  juftice  of  the  peace  for  the  king  may  be 
executed  in  fuch  cafes.  Cro.  Car*  6C2.  Cro.  Jac.  321* 
Z  Bul/l.  72. 

But  although  the  officer  may  be  punifiied  for  the  fame 
cither  in  the  fpiritual  or  temporal  courts,  yet  the  arreft  (tf 
not  on  a  Sunday)  is  good  in  law.    IVatfom^  ^•'34*  P'  344* 

If  any  per  fen  Jbail^  by  words  only^  quarfet^  cbiii^  9f 
brawly  in  any  church  or  church^yard^  the  ordinary  (on  preof 
of  two  witneffei)  may  fufpend  every  layman^  being  an  o^ender^ 
ab  ingreflu  ccclefise  s  ond  every  clergyman  from  the  minifra- 
iion  of  his  office^  Jo  long^as  hejball  think  meeU    .5  &  6  £d<  tf. 

c.  4.  f.  i: 

if  any  Jhall  fmite^  or  lay  any  violent  hands  on  another  in 
any  church  ^r  ^hnrch^yard^  he  Jhall  he  deemed  ipfo  fade  rx* 
ccmmufiicate^  and  be  excluded  Jrom  the  fellowjhip  and  cempony 
^  Christ's  congregation.     5  &  6  £d.  6*  c*'4.  f.  3. 

Lay  any  violent  hands'^  But  churchwardens,  or  perhaps 
private  perfQas,  who  whip  boys  for  playing  in  the  cbuitb, 

DC 


or  pull  oif  the  hats  of  thofe  who  obftinately  refufe  to  take 
them  ofF  ihemfelvcs,  or  gently  lay  their  hands  on  thofe  who 
difiurb  the  performance  of  any  part  of  divine  fervice,  and 
turn  them  out  of  the  church,  are  not  within  Che  meaning 
of  cbisOatute.     I  Haw,  139. 

Sbali  hi  dtem<d  ipfo  faAo  excommutjicatf'}  And  he  fhall 
not  excuk  bicnfelf  by  (hewing  that  the  other  aflaulted  him. 
1  Haw.  139. 

Jp/o  fa€ti\  Neverihelcfj,  in  this  and  other  like  cafes^ 
there  ought  either  to  be  a  precedent  convidion  at  iaw^ 
which  muft  be  tranfmitted  to  the  bifliop;  or  elfe  the  ex« 
communication  muft  be  declared  in  the  f^iritual  court  upon 
a  proper  proof  of  the  offence  there  \  for  it  is  implied  in 
cvciy  penal  law,  that  no  one  ibail  incur  the  penalty  there* 
of,  till  he  be  found  guilty  upon  a  lawful  trial,     i  Hawm 

If  any  Jhall  malkioufiy  ftrike  another  with  any  weapon^  Strildng  wttfc  % 
in  ary  church  or  church-yard^  tr  Jhall  there  draw  any  weapon  ^^^9^*^  5»  **>« 
with  intent  w  Jirike^  and  Jhall  he  conviBed  thereof  by  vtrditt  ^hwdL-yw^ 
of  1%  men^  or  confejfton^  or  by  two  witmjfis^  before  the  judges 
efajfizoj  or  jujiias  of  the  peace  in  their  Jeffions^  he  Jbail  bo 
adjudged  to  have  one  of  his  ears  cut  off\  and  if  he  have  no  ears^ 
he  Jhall  be  burned  in  the  cheek  with  a  hot  iron  having  the  letttr 
F,  whereby  he  may  bo  known  and  taken  for  a  fray  maker  and 
fghter^   and  he  ft>aU  alfo  Jiand  ipfo  fa&o  excommunicate  %  5  & 
6  ^^,  6.  c.  4.  f.  3. 

He  who  ftcals  goods  belonging  to  a  partfli  church,  may  Sacrilcm        # 
be  indited  for  iteaiiog  the  goods  of  the  parilhioners. 
\  Haw.  94* 

For  otber  matters^  fee  title  CStirtj^toarlKnfF* 


/.  Wl^o  are  exempted  from  heing  chtercbwardens^ 
II.  Chufing  and /wearing  of  churchwardens^  with 

their  duly  thereupon. 
JJf.  Their  duty  in  levying  rates  i  and  therein  of 
vejiries^  andfcleS  vejlries. 

IT.  Thtir 
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IV.  Their  duty  as  to  repairs ;  and  therein  concern^ 
ing  church /eats. 
V.  ^ heir  duty  as  to  fundry  other  matters. 
VL  Ccncerning  pre/entmenls\  and  therein  of  fdrf- 
wen  or  ajfiftants. 
VIL  Their  accounting. 
VI II.  Their punijbment  on  mijlehaviour. 
JX»  Their  indemnity  on  doing  their  duty. 

L  Who  are  exempted  from  being  churchwardens* 

A  hL peiTs  of  the  realm,  by  reafon  of  their  dignity :  fo 
•  ^^  are  all  chrgymtfiy  by  reafon  of  their  order :  and  alfo 
all  parliament  mtn  by  reafon  f»f  iheir  privilege,  are  exempted 
from  the  office  of  churchwarden.     Gibf-  Cod.  ^  1 5. 

A  counfeilor  or  attorney  ought  not  to  be  cbofen  church* 
warden :  and  if  he  is,  he  may  have  a  prohibirion,  by 
reafon  of  his  attendance  on  the  courts  at  Wefimimfier. 
a  Roll's  Abr.  172. 

Apothecaries,  who  have  ferved  7  years,  fhall  be  ex- 
empted from  the  office  of  churchwarden.     6  W.  c.  4. 

And  by  the  18  C?.  2*  f.  15.  Freemen  of  the  corpora- 
tion, of  furgeons  in  London  are  exempted  from  being  church- 
wardens. 

Diflenting  teachers  or  preachers,  in  holy  orders,  or 
preteiided  holy  .orders,  being  duly  qualified,  are  exe nripted 
from  the  office  of  churchwarden,     i  IV.feff,  i.  c.  \%. 

And  by  31  G.  3.  (.  32.   every  Roman  catholic  mini- 
fier,  on  taking  the  oath,  and  conforming  to  the  r^ula- 
tions  therein  fpecified,  fliall  be  exempted  from  the  office 
of  churchwarden.    /.  8. 
Other  diOenteff.      Other  diflentefs,  fcrupling  to  take  upon  them  the  of- 
'  fice,  may  execute  the  fame  by  a  fufficient  deputy,  to  be 
approved  of  in  like  manner  as  other  churchwardens,     i  W. 
Jeff.  I.  c.  18. 
Pctfens  fitving       Ail  perfons^ha  have  profecuted  a  felon  to  convifUon, 
conv>a«da        and  the  firft  affignee  of  the  certificate  thereof,   are  ex- 
empted from   the  office  of  churchwarden  in  the  parifli 
where  the ofFcnce  was  committed.     io&\ilV.e.  i^.J. 2. 
No  ferjexnt,  corporal,  or  drummer  of  the  militia,  nor 
any  private  man,  from  the  time  of  his  inrollment  until  bis 
difcharge,  (hail  be  Kabl^  to  ferve  as  Churchwarden.  26  G*  3* 
/- 107./  130.  '       •  ^. 
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IL  Cbujing  ond /wearing  cburchwardenSj  with  their 
duty  thereupon* 

Chur  hwardens  fliall  be  chofen  yeaMy  in  Eajltr  week,  Whent«W 
by  the  joint  confent  of  the  mimfter  and  pari{hioiiers«  if  it  «hofea  aod  bj 
may  be  {  but  if  they  cannot  agree,  the  minilier  (hall  chufc  '•**•*• 
Qne,  and  the  pariQitoners  atiuther*     Canons  of  iboj.  89. 

But  where  there  is  a  cudom  for  the  parifliionera  to 
chufe  both,  rhat  cuftom  thall  continue.     Gibf,  Ctdex^  242. 

A  perfon  chufen  churchwatdrn,   refofing   to  take   his  Refufiogt* 
office  and  oath,  may  be  evcommunicatej  for  the  refufal :  ^^^^  ****  **••• 
and  no  prohibicion  will  he.     Li  24J. 

And    the   erctefiaftical  judge   refufing   to   fwear  him^  Refofing  to 
may  be  compelled  by  a  mandamus.     Id.  243.  *  f*e«rUicin, 

The  churchwarden's  oaih,  as  faid  to  have  been  agreed  Chorch^^tf 
on,  upon  mutual  confultation  between  the  civilians  and  ^•^  ••***>• 
common  lawyers,  ii  as  follows  : 

Youjbadjwiar  truly  and  faithfully  to  execute  thi  office  of  a 
ehurchvcardtn  tuithn  your  parijb^  and  according  to  tot  bifl  of 
ycuf  Jkili  and  knowUdge  prefent  fucb  things  and  porf^m  as  to 
your,  knofwlidgi  are  prejentable  by  the  laws  eccleftj/tical  of  this 
realm  :  fo  help  you  God  and  the  contents  of  this  book.     Id.  243. 

Churchwardens  being  thui  fworn,  are  fo  far  incorpo-  Churchwafatoa 
rated  by  law,  as  to  fue  for  the  goods  of  the  church,  and  ■  ^o^sttav 
to  bring  an  adtijn  of  trefpifs  for  them  ;  and  aifo  to  pur-  '*'** 
cbafe  goody  for  the  ufe  of  the  parifli ;  but  they  are  not  a 
corooratinn  in  fuch  fort,  as  to  purchafe  lands,  or  take  by 
grant,  except  in  L^^r^ivn  by  cuftom.     Id  241. 

Cnurch wardens  (hall  continue  in  office,    till   the  new  How  long  tbef 
churchwardens  be  fworn.     Can.  1 1 8.  ^•W  eomUiuci 

III.  their  duty  in  levying  rates ;  and  therein  of  vef^ 
tries  andJeleB  vefiries. 

The  rates  muft  be  made  with  the  confent  of  the  ma-  Sammoning  • 
jor  part  of  the  parifhionei  s,  houfckeepert,  or  occupiers  of  vc^'T* 
land.  In  order  to  which,  publick  notice  oF  a  M^^ij  (a 
place  fo  called  from  the  veftments  of  the  minifter  kept 
there)  ought  to  be  given  the  Sunday  before,  either  in  the 
church  after  divine  tervice  is  ended,  oi*  elfe  at  the  church 
door  as  the  parifhioners  come  out;  both  of  the  calUng  of 
the  fa'd  meeting,  and  alfo  of  the  time  and  place  of  the  af- 
fembling  of  it.  And  it  will  be  faireft  then  alfo  to  de« 
^lare  for  what  bufinefs  the  faid  meeting  is  to  be  heldy  that 

no 
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no  one  may  be  furprized,  but  that  all  may  have  fojl  time 
before,  to  conTider  what  is  to  be  propofed  at  the  faid  meet- 
ing.    And  it  is  ufua]  that  for  half  an  hour  before  it  begins, 
one  of  the  church  bells  be  tolled  to  give  the  pariOiioners 
notice   when  they  are  met.      5   Co.   67.      Shaw.  Par. 
Law^  54. 
Who  A»ll  hive       ^^  ^^^  common  law,    every  parifliioncr  who  paid  ^ to 
sToteinthe      the  church  fates,    and  no   other,    had  a  right    to  vote. 
vcftrjr.  Shwo^  56.     And  ihofe  that  pay  no  church  rate  (hall  have 

no  vote  in  affairs  relating  to  it,   except  it  be  the  reSor 
or  vicar.    Wooi^  i,  i.  c.  y, 
'Wkomavad-  All  perfons  who   have  a  vote  in   the  vefiry  have  an 

joarn the f cAry.  equal  right,  and  neither  the.mjnifier  qor  churchwardens. 
Without  a  fpecial  cufiom,  can  adjourn  the  vcftry ;  but  this 
can  only  be  done  by  a  jnajority  of  the  whole  aiTemUy. 
Str.  1047. 
taying  tlte  When  the  churchwardens   and   parifluoners  are  there 

f»(ei.  met,  they  are  to  copfider  what  fum  of  monty  it  will  be 

neceuary  to  raife  for  fuch  repairs  as  ftiall  then  be  needful  i 
and  after  they  have  agreed  what  fum  is  fir,  they  are  to 
make  an  equal  le^y.    Orgge^  171. 
M«Jority  t»  And  the  major  part  of  them  chat  appear,  (hall  bind  the 

biAd  tbc  pariih.    parifli;  or  if  none  appear,  the  churchwardens  alone  may 
make  the  rate ;    becaule  they,  and  not  the  pari(hioners, 
are   to   be   cited   and    puniflied,    in    defefi   of   repairs. 
Gibf.  220. 
EntriDgiaa  It  is  moft  convenient,    that  every  parifh  zGt  there  be 

^ook«  entered  in  the  parifh  book  of  accounts,  and  every  i/ian's 

hand  confenting  to  it   be  fet   thereto;    for   then   It  will 
be   a   certain    rule   for    the  churchwardens   to    go   by. 
Shaw.  55. 
SekHveftiy.  By  cuftom  there   may  be  felcS  veftries  of  a  certain 

nu/nber  of  perfons  eleded  yearly  to  make  rates,  and  ma- 
nage tlie  concerns  of  the  parilh  for  that  year :  and  fuch 
cuUom  is  a  good  culiom.     Read.  Ch.  Service*  GitJ.  246« 
Str.  428. 
7wo  ritej}  oM       It  is  holJcn,  that  a  rate  for  the  reparation  of  the  fa* 
for  the  tabrtr,      brjck  of  a  chufcb  h  real,  charging  the  land,  and  na%  the 
tnoiher  lor  or*    per fon  5  bui^  a  rate  for  rrnaments.is  perfonal,   upon  the 
^    ^'^  '  goods,  and  not  upon  the  land.     Git/,.2Z0. 

And  in  ^efftry^  c^fe^  5  Co.  67.  it  was  folemnly  adjudg* 
cd,  that  ihc  rates  for  th^  repair  of  the  church  Ihall  be  laid 
upon  every  occupier  of  lands  in  (he  parifh,  altho'  fuch  oc* 
cupier  live  in  another  pariib;  and  fuch  perfon  may -come 
to  the  veftries  of  the  pariOiioners,  ^nd  vole  in  the  mak^ 
ing  a  rate ;  ^ui  he  ihall  not  be  charged  towards  the  erna- 
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ments  of  t]ie  church,  as  for  bells,  repair  of  feats,  bread 
aadwine.  clerk's  wages,  vifitation  charges,  and  the  like, 
by  leaibn  of  fuch  lands ;  for  that  the  perfonal  eftates  of 
the  inhabitants  are  chargeable  with  every  thing  that  doth 
not  felate  to  the  fabrick  of  the  church,  or  repairs  of 
the  fences  of  the  church-yard,  or  fuch  other  things  as 
concern  the  freehold. 

And  therefore  fome  have  b?f  n  of  opinion,  that  church- 
wardens (hould  make  two  rates;  one  upon  lands  and 
houfeSy  which  may  concern  the  freehold  of  the  church, 
and  another  upon  perfonal  eftates  and  flock,  to  defray 
other  expences.  But  as  this  method  creates  confufion,  fo 
it  is  feldom  pradifed. 

And  Sir  Siman  Deggt  fays,  that  he  conceives  the  law  to 
be  clear  ofherwife ;  and  that  a  foreigner  who  holds  lands 
in  the  pari(h  is  as  much  obliged  to  pay  towards  the  bells, 
feats,  and  ornaments,  as  to  the  repair  of  the  church ; 
otherwife  there  would  be  great  confufion  in  making  feve- 
ral  levies,  which  he  never  obferved  to  be  practifed  within 
his  knowledge.  But  he  leaves  it  a  query,  among  a  di« 
vcrfity  of  opinons.     p.  173. 

And  Mr.  Sbaw^  in  his  PariOi  law,  having  cited  the 
authors  who  hold  thefe  different  opinions,  fays,  that  the 
pradice  generally  now  goes  according  to  the  opinion  laft 
mentioned,  namely,  that  foreigners  occupying  lands 
within  the  parifli  (hall  be  charged  to  both ;  and  that  the 
ecclefiaftical  judges,  as  well  as  the  temporal,  for  the  eafe 
and- convenience  which  accrues  from  the  making  of  one 
levy  for  all,  do  gtvt  countenance  thereto,  and  begin  to 
treat  the  contrary  opinion  as  obfolete  and  out  of  doors. 
;.  9a. 

A  taxation  by  the  pound  rate  is  the   moft  equitable  t^uil  poani 
•  way,  and  not  according  to   the   quantity  of  the   land.  nu. 
Wood^  b.  1.  c.  7. 

■£.  32<?.  3.  Stead  zni  another  v.  Heaton  and  another.  CuHommapi. 
Inanadion  for  a  falfe  return  to  a  mandamuSy  that  there  riihtopajrthe 
was  no  Ctfftom  within  the  paiifli  of  Bradford  that  the  in-  5j,*,fijl,"*thu 
habitants  of  the  chapelry  of  Haworth  ought  to  contribute  ihaii  be  deeined 
one-fifth  ps^rt  of  the  money  raifed  for  the  reparation  and  eTi3<ncc 
fupport  of  the  parifh  church  of  Bradford  j  nor  any  cuf-  ^*'"*^^» 
torn  for  the  chapel- warden.^  of  Haworth  to  make  any  rate 
upon  the  inhabitants  of  the  townfhip  for  church  rates  ; 
fcveral  qtieftions  arofe ;  amonglt  others,  ift,  The  cuftom 
alledged  in  the  declaration  was,  that  the  chapel  wardens  of 
HawpTtb  fliould  pay  to  the  churchwardens  of  Bradford  fo 
Aiuch,    And  by  the  evidence  it  appeared,  that  the  parifii 
10  of 
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of  Bradford  confifted  of  fix  lownQiipfl  or  vills,  of  whtcfl 
the    town    of    Bradford  and   the    cbapelry  of    Hawvrib 
were  two ;    and  chat  each  of  thefe   6HlnSt$   oomioited 
their  own  tvvo  wardens  at  a  veftry  held  for  the  whole 
pari(b.     But  the  wardens  of  the  town  of  Bradford  V9crc 
proved  to  have   been    always    called    churchuutrdins,  and 
did  in  (z&  fuperintcnd  the  parifti  church :  and  the  war* 
dens  of  the  other  townfliips  were  always  called  ebapri" 
wardens.     It  was  objeded  that  this  cuftom  was  bad  )  for  it 
appeared  that  the  churchwardens  alluded  to  were  only  of* 
ficers  for  a  parricular  townfliip,  and  by  law  there  could  be 
no  churchwardens  of  any  other  divifion  than  a  pari(h  ; 
and  taking  them  to  mean  the  churchwardens  of  the  whole 
pariiby  as  upon  the  face  of  the  cuftom  they  muft  be  fup- 
pofed  to  mean,  then  the  evidence  did  not  fupport  the  al« 
legation.     2dly,  The  cudom  in  queftion  being  in  difpute 
between  the  town  of  Bradford  on  the  one  hand,  and  the 
chapelry  of   Haworth  on   the  other,   evidence   was  ad- 
mitted op  the  part  of  Bradford  of  certain  accounts  of  their  ' 
own  wardens  in  1679,  *"  which  were  the  following  en*         ! 
tries }    ^'  Received  of  Haworth^  who  this  year   difputed  1 
*^  this  our  ancient  cuftom,  but  after  we  had   fued  theoiy 
*Vpaid  it  accordingly,  8  I.  &  1 1.  for  cofts."     And  at  the 
head  of  the  fame  page  was  written  ;    ^^  It   is   an   anci* 
•*  ent  cuftom  thus  to  proportion  church  lay,    ift,   The 
•*  chapelry  of  Haworth  pay  one  fifth  j    Bradford  a  third 
**  of  the  remainder,  and  the  reft  to  be  equally  divided  ac- 
^'  cording  to  the   churchwardens   of   the  feveral   ot^ier 
*'  townftiips  in  the  parifh.*'     It  was  objefied  that  tbefc 
accounts  coming  out  of  the   hands  of  Bradford  officers 
could  not  be  made  evidence  by  them  of  a  right  to  call 
upon  Haworth  to  contribute  towards   their  rates.     And 
that  at  all  events  if  the  receipt  were  evidence  of  the  ac- 
tual payment,   the  other  part  ftating  the  buftom  ought 
not  to  be  fo  confiderfd.— Bo'h  thefe  objedions  were  over- 
JTuled  by  BulUr  J.  at  the  laft  York  afftze,  and  a  verdifl.wat 
taken  for  the  plamtiifs,  fubje£i  to  be  fet  afide,  and  a  Hon* 
fuit  entered,  if  this  court  fhould  be  of  a  different  opinion. 
To  the  firft.he  anfwered,  that  it  was  enough  to  fupport 
the  cuftom  that  the  officers  of  Bradford  had  always  in 
point  of  fa£l  been  called  churdwardais^  and  therefore  it 
vras  a  mere  matter  of  defcription.     As  to  the  ad  objec- 
tion he  faid,  that  the  receipt  was  good  evidence,  becaufe 
the  officers  of  Bradford  thereby  charged  themfelves  with 
the  a61ual  receipt  of  fo  much  money  to  the  ufe  of  the 
publicki  for  which  the/  were  bound  to  account.    And 

ibaf 


that  as  to  the  other  writing  dating  the  cuftom,  it  wis 
evidence  on  account  of  its  being  referred  Co  by  the  receipt, 
and  appearing  to  Be  all  one  document.— *A  rule  mft  for 
fetcing  afide  the  verdidi  having  been  granted  ;—>Lafi; 
(hewed  caiife  againft  it ;  and  Chambn  and  Topping  again 
urged  the  fame  objediona  as  before,— L.  Kenyon  Ch.  J.  As 
to  the  fix^  objedtion  :  thefe  officers  may  have  obtained  the 
name  of  churchwardens  of  the  town  of  Bradford  by  pre* 
fcription,  for  church-rates  depend  upon  prefcription  alone. 
But  if  that  be  not  their  legal  name,  it  is  fufficient  herey 
for  they  have  made  their  return  to  the  writ  of  mandamus 
as  churchwardens  of  the  town  of  Bradford  \  and  it  is 
merely  a  name  of  dekription.  And  with  regard  to  the  ad- 
miffibility  of  the  evidence  j  it  is  clear  that  one  entry  was 
properly  admitted,  becaufe  it  charged  the  parifti  officers 
with  the  receipt  of  the  money:  and  then  the  entry  tm- 
meJiacely  preceding  it  muft  alfo  be  admitted,  becaufe 
the  other  refers  10  it;  in  fa£k  they  are  both  parts  of  one 
and  the  fame  tranfad^ion*  each  explaining  the  other* 
Evcfi  without  this  refereoce,  I  do  not  fee  any  objtfftion  to 
admitting  the  ad  entry  as  evidence  proprio  vigorts  becaufe 
ufages  relating  to  p4ri(bes  mud  be  got  out  of  the  pari(h 
books.  It  is  like  the  in&ance  of  court  rolls,  which  are 
frequently  admitted  in  evidence,  tho'  they  afFeft  the 
righb  of  third  perfon^.  However  it  is  not  neceflary  to 
decide  it  on  this  ground,  tho'  I  have  a  (Irong  opinion  upon 
it,  but  without  reforting  to  it,  I  am  clearly  of  opinion 
that  it  is  admiffible  for  the  reafon  firft  given.— The  other 
judges  concurred.  Rule  difcharged.  Durnf.  and  Eaji^ 
4  V.  669. 

Where  lands  are  in  far  mi  not  the  lefTor,  but  the  tenant  Tenant  to  bt 
Ihall  be  rated  and  pay.     Gibf.  r%u  ehtrged.tndaoe 

An  impropriator,  tho'  bound  to  repair  the  chancel,  is  igI|p,o^^Ior 
alfo  bound  to  contribute  to  the  reparations  of  the  church,  how  far  charge- 
if  he  batb  lands  in  the  parifli,  which  are  not  parcel  of  the  *^'** 
parfonage.     /i  221,  223. 

If  any  perfon  find  himfelf  aggrieved  at  the  inequality  of  Apf>eil  afaUft 
the  afTeflment,  his  appeal  muft  be  to  the  ecclefiaftical  judge*  ^  "^'' 
D^gge^  172. 

And  in  fucb  cafe,  if  he  will  be  relieved,  he  mud  (hew, 
chat  he  is  illegally  or  unequally  taxed  in  refpedl  of  the  quan- 
tity of  his  land,  as  being  rated  for  more  than  he  has,  or  that 
the  land  which  hs  hath  is  over*rated,  or  that  the  rate  was 
needlefs,  or  that  fome  lands  in  the  pari(h  are  omitted  in  the 
rate.     Wood^  b.  i.  <.  ?• 

If 
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Kfttniiowtobe  If  any  refufe  to  pay  the  rates^  being  demanded  by  the 
recovered.  churchwardens,   they  are  to  be  fued  for  in   the  eccleli- 

aftical  courts  and  not  elfewhere.  Gibf.  219.  Dtgge^  ill* 
Qa^krn  refttf*  Alfo  a  quaker,  refufing  to  pay  church  rates,  may  be 
loatopay.         fued,  as  other  pari fliioners,  in  the  eccleflaflical  court  j  or 

he  may  be  profecuted  before  the  juftices  of  the  peace,  in  ibc 

fame  manner  as  for  his  tithes. 


Who  ihall  re- 


Who  nay  com- 
pel  the  rvpatn 
10  be  Bade* 


Differeaee  be- 
tween addiDg 
Ibmething  neW| 
•nd  repeiriog 
the  old. 


Majof  itj  oiaj 
tebwiU. 


Kepalnos  the 
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IF.  Tbcir  duty  as  to  repairs  \  and  therein  concerning 
tburcbjeats. 

Of  common  right,  the  foil  and  freehold  of  the  church 
is  the  parfon's ;  the  ufe  of  the  body  of  the  church,  and 
the  repair  of  it,  commt)n  to  the  parifhioners ;  and  the 
difpofing  of  the  feats  therein,  the  right  of  the  ordinary* 
Gibf.  1X1. 

The  fpiritual  court  may  compel  the  parifhioners  to 
repair  the  body  of  the  church,  and  may  excommunicate 
every  one  of  them  till  it  be  repaired ;  but  thofe  that  TSt 
willing  to  contribute  (hall  be  abfolvedi  till  the  greater  part 
agree  to  a  tax.     Read.  Ch.  Service. 

If  the  cl)urchwardens  ere£l  or  add  any  thing  new, 
either  to  the  fabrick  of  the  church,  utenfils,  or  church-yard, 
they  muft  have  the  confent  of  the  parifhioners;  and  if  fttch 
additions,  are  in  the  church,  the  bifhop's  licenfe  is  alfo 
neceiTary.  But  where  necefiary  repairs  are  wanting,  the 
greater  part  of  the  parifh  will  bind  the  lefs ;  and  if  the 
major  part  will  not  confent,  where  repairs  are  neceflfafy, 
the  churchwardens  may  repair  without  their  confent,  if 
upon  notice  given  they  refufe  to  meet,  or  when  they  are 
met,  refiife  to  make  a  rate.  But  if  a  church  fall  down, 
the  parifhioners  are  not  boand  to  rebuild  it.  Rtad.  Cb. 
Service,     i  Vtnt.  367. 

.  But  if  a  church  be  fo  much  out  of  repair,  that  it  is  ne- 
cefTary  to  pull  it  down,  or  fo  little,  that  it  needs  to  be 
enlarged,  the  major  part  of  the  parifhioners  may  make  a 
rate  for  new  building  or  enlarging,  as  there  (hall  be  oc- 
cafion.  This  was  declared  in  the  29  c.  2.  by  all  the 
three  courts  fucceffively;  notwithftanoing  the  caufe  was 
laboured  by  a  great  number  of  quakers,  who  oppofcd  the 
rate.     Gibf.  221. 

The  parfon,  that  is,  the  fpiritual  refior,  as  alfo  theUy 
impropriator,  are  bound  by  common  right  to  repair  the 
chancel,  and  is  thereupon  intitled  to  the  cbitf  feat  there- 
in, unlefs  another  hath  it  by  prefcription ;  yet  be  b«f'» 

aot 


nbt  tlie  di/pofal  of  the   kats  therein,    but  the   bifhop. 
M  2^3,  224.  . 

An  jfle  in  a  church,  which  hath  tirrte  out  of  mind  be-  Repimogm 
lon^^d  to  a  particular  houfe,   and  been   maintalnfd   and  *^** 
repaired  by  the  t>iiirr^er  of  that  houfe^  is  part  of  his  franic 
tenement,  and  the  ordinary  cannot  difpole  of  it.  Or  inter- 
noddle  in  it.     Id.  221. 

A  feat,  or  priority  in  a  feat,  in  the  body  of  the  charch,  Sett  mfepmbJe 
•may  be  prcfcribtd  for  as  belonging  to  a  houfe,  if  it  hath  Jwm  the  boufc 
been  ufed,  and  alfo  repaired,  tirotf  out  of  mind,  by  the  in- 
habitants of  fuch  houfe.     Id.  111. 

And  no  one  can  claim  a  feat  in  a  church  by  prefcription 
as  appendant  or  belonging  to  land  ^  but  it  muft  be  laid  as 
belonging  to  a  houfe,  in  refpeA  to  the  inhabitancy  there- 
of,     ff^ood^  b.  i»  c,  7. 

And  therefore  a  feat  may  not  be  granted  to  a  perfon  and 
bis  heirs  abfolutely;  fdr  the  feat  doth  not  belong  to  the 
peribn  but  to  the  inhabitant.    Gibf*  221. 

y.  Tbfirdu/y  as  to /undry  tuber  mat  Urs. 

£f ery  churchwarden  is  an  overfeer  of  the  poor,  altho*  Omftcr« 
every  overfeer  of  the  poor  la  not  a  churchwarden.    43  EU 
c;  a./.  I. 

And  in  M.  15  C  a«    A  churchwarden  was  committed 
by  the  two  next  ju(f ices,  as  churchwarden,  for  refufing  to 
'  account  for  the  money  received  and  difburfed  by  him ;  but 
on  an  hahiat  corpus  he  Was  difcharged:  becaufe  by  the  war-  ^ 

rant  of  commitment  it  ought  to  appear  that  he  was  over- 
feer bf  the  poor,  for  by  the  Aatuie  of  43  EU  that  is  an« 
nexed  to  his  office  of  churchwarden,  and  the  juftices  have 
no  jurifdidiion  over  him  as  churchwarden,  but  as  overfeer. 
Dak.  186. 

They  are  to  fee  that  the  church  ways  be  well   kept  Cha^waj. 
and  repaired.     And  the  right  to  a  church  way  may  be 
claimed  and  maintained  by  a  libel  in  the  fpiritual  court* 
a  RolPi  Abr.  287. 

Churchwardens  have  the  care  of  a  benefice  during  its  Vtorncy. 
'  vacancy :  Having  firft  taken  out  a  fequeftration  from  the 
'  fpiritual  coUrt,  they  are  to  manage  all  the  profits  and  ex- 
penses of  the  1>en6fice  for  him  that  fhall   next  fucceed  ; 
plough  and  fow  his  glebe;  take  in  the  crop;  colled  tithes; 
Chrafli  out  and  fell  corn ;  repair  houfes  and  fences,  and  the 
'  like.     And  they  ihall  take  care  that  during  the  vacancy  the 
church  ihall  be  duly  ferved  by  a  curate  approved  by  the 
Inihop,  whom  they  are  to  pay  out  of  the  profits  gf  the  be- 
VoL.  I.  *      D  d  ncfice. 
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neficf.  And  if  the  TuccefTor  thinks  htpifelf  aggrieved  b/ 
them,  be  may 'appeal  to  the  ecclefiaftical  judge.  Far.  •^•99j> 
C9mn  Pan  Off-,  gp. 

They  (or  the  conftabic)  Ihall  levy  the  penalties  for  pcr»- 
fons  exercifing  their  worldly  calling  on  the  Lord's  day^ 
29  C.  2.  f.  7. 

They  (hall  fuffer  no  plays,  feads,  banquets,  fupper^, 
church  ales,  drinkings,  temporal  courts  or  leets,  lay  juries* 
muflers,  or  any  profane  ufage  to  be  kept  io  the  church  or 
church  yard.     Can.  88, 

They  OiaU  Tee  that  the  parrfhioners  refort  tochurch,  and 
continue  there  orderly,  during  divine  ^fervice^  and  (hadl 
prefent  the  defaulters.     Can.  90. 

They  ftiall  not  fufFer  any  idle  pcrfbns  to  abide  either  in 
the  church  yard,  or  church  porch,  during  the  time  of  di« 
vine  fervice,  or  preaching ;  but  ihatl  cauie  them  to  come 
in,  or  to  depart.     Can,  19.  .  ' 

They  (ha)l  levy  the  forfeiture  of  i2d.  a  Sunday,  on  tbe 
goods  of  perfons  liot  coming  to  church,     i  El.  r.  2. 

They  (or  the  conftable)  (hall  levy  the  penalty  of  3  s. 
4  d.  for  ufiiig  unlawful  paftimes  on  the  Lord*s  day.  2  C. 
^  I.  . 

They  (or  the  conftables  or  overfeer^)  (hall  levy  the 
penalties  for  being  prefent*  at  unlawful  conventicles. 
22  C  2.  f.  I. 

^  They  (ha)l,  on  pain  of  20  1.  prefent  at  the  feflions  once  a 
year,  the  monthly  abfence  from  church  of  all  recufants, 
and  the  names  and  ages  of  their  children  above  nine  years 
old,  land  the  names  of  their  fervants.  And  if  the  party 
prefenred  (hall  be  indided  and  ^onvi£):ed,  the  church- 
wardens fhatl  have  a  reward  of  40  s.  to  be  levied  of  the 
fecufant's  goods,   by  warrant  of  the  jufiices  in  feflTions. 

3  7-  '•  4- 

They  (hall  keep  excommunicated  perfoas  out  of  the 
church.     Can,  85.        -  ^ 

They  (hall  take  care  to  have  in  the  church  a  large 
bible,  book  of  common  prayer,  book  of  homilies,  a  font 
pf  ftonci  a  decent  communion  table,  with  proper  cover- 
ings, the  ten  commandments  iet  up  at  the  eaft  end,  aod 
other  chofen  fentences  upon  the  walls,  a  reading  dcik, 
and  pulpit,  and  cheft  for  alms  \  all  at  the  charge  of  ibe 
parifli.     Can,  80,  81,  82,  8.3,  84. 

They  ought  to  keep  the  keys  of  the  belfry,  and  to  fake 
care  (hat  the  bells  be  not  rung  without  good'  caufe,  to  be 
allowed  by  the  minifter  and  themfelvos.    Can.  88. 

;   •*  Thty 


They  fliall  have  a  box,  wherein  to  keep  the  rcgiflcr,  Regtftee. 
With  three  locks  and  keys,  two  keys  to  be  kept  by  them^ 
and  one  by  the  minifter;  and  every  Sunday  the/ fliall  fee 
that  the  minifter  enter  therein  all  chriftcnings,  weddings, 
and  burials  that  have  been  the  week  before :  and  at  the 
bottom  of  every  page,  they  fhail  (with  the  miniftcr)  fub* 
fcribe  their  names.  And  they  fliall,  within  a  month  after 
March  25,  yearly,  'tranfmit  to  the  bifliop  a  cOpy  thereof 
for  the  year  before  fubfcribed  as  above. 

And  fuch"  regifter,  being  carefully  preferved,  is  good 
evidence;  an^d  the  falfifying  of  it  is  punifhable  at  the  com- 
mon law.     Gibf.  229. 

They  fliati  at  the  charge  of  the  parifh,  with  the  advice  Communjonj 
and  diredion  of  the  miniOer,    provide   bread   and^wine 
againft  the  communion.  ■»  Can,  20. 

They  (or  the  ovcrfcers)  (hall  levy  the  penalty  of  5).  for  I*i«u»l»«t* 
an  incumbent  not  reading  the  comition   prayer  once  a 
iiionth.>    13  {5f  14  C.  2.  e.  4. 

They  fhall  collea  money  oh  charity  briefs,  on  pain  of  Ch«rity  briefs^ 
20 1.     4  ^n,  r.  14,  • 

They  fliall  not  fufFcr  ahy  Aran  gets  to  preach,  but  fuch  Strang,  preich- 
as  fliall  appear  qualified  on  (hewing  their  licence  ;    and 
they  Iball  fee  that  fuCh  preachers  regifter  or  fubfcribe  their 
names  in  a  book  to  be  kept  for' that  purpofe,  with  the  day    . 
when  they  preached,  and  the  bifbop's  name  who  granted 
the  licence^     Can,  50,  52.  ,     ■ 

They  ftall,  on  certificate  from  the  mlnifler,  apply  to  the  Varying  In 
magiltrates  for  conviction  of  ofrenders  in  not  burying  in 
woollen.     30  C  a.  r.  3. 

Perfons  who  murder  themfclves,  or  die  excommunicated,  ^^^l^^f^^x 
are  denied  chiiftian   burial ;    and    therefore   the   church- 
wardens are  hot  to  fufFer  them  to  be  buried  in  the  church 
or  church  yard,  without  fpecial  licence  from  the  bilbop. 
^Digge^  183. 

They  ihall  levy  the  penalties  for  eating  flcfli  on  fiflx  ^,^'^"3^  ^^*  **^ 
days.     5  EL  c.  5.  '     *^'' 

They  Oiall  receive  the  penalties  for  fervants,  labourers,  Canisg. 
apprentices,    or  journeymen  gaming  in  publick   houfes. 
30  G.  2.  €•  14.  -  " 

1  hey  {ball  receive  the  penalties  for  tipling  and  drunken-  Drankenneit. 
ncfs.    4  G.  c.  5.    21  G.  2.  r.  7. 

They  (or    the    conftablc)   fliall   levy  the   penalty  for  SaflTcring tip* 
fuffering  tipling.     ij.  c.  9.  ^*'»8' 

They  fhall  receive  the  penalties  for  hawking  fpiritueus  Spiriuoat    . 
li<juors.^   9  G*  2.  €.  23.  .  ^'*»"^"' 

They  (or  the  overfem). fliall  levy  the  penalty  for  felling  Corn* 
corn  by  a  wrong  meafurct    22  C  2«  u  8« 

Dtl  a  They 
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They  (or  the  overfeers}  (hall  receive  the  penalties  re* 
lating  CO  butter  and  cheefe.     ]3&f  14  C  2.  c*  26. 

They  (or  the  overfeers)  (hall  levy  the  penalties  re- 
lating to  weights  and  meafures.  16  C,  c.  19.  22  G.  2. 
r.  8.  ,     "  . 

They  (hall  carry  haw^kers  ar^d  pedlars  trading  with- 
out licence,  before  a  juftice  of  the  peace.  9  faT  10  f^* 
f,  27. 

They,  together  with  the  minifter,  are  to  fign  certifi- 
cates for  the  out-penfioncrs  of  Gmnwich  hofpital,  rc- 
fiding  within  their  parift,  with  rcfppft  to  the  identity  of 
their  perfons,  in  order  to  the  receiving  of  their  penfions. 
3  G.  3.  r.  16. .    , 

They  (or  the  overfceri)  (hall  pay  to  the  high  conflablcs 
the  general  county  rate,  out  of  their  money  coUeded  for 
the  poor«-    12  (?•  2*  (•  29. 

They  (hall  receive  tbfe  penalty  for  fervants  carclcfsly 
firing  houfes.     6  4n.  <•  31* 

They  (ball  receive  the  penalties  for  tracing  hares    in 
the  fnow  (and  other  game  penalties),     i  J.  c.  27. 
,     They  (hall  join  with  the  coQ(table  and  /urveyor  of  the 
*highway9  in^  chufiDg  and  returning  new  furveyors.     13 
G.  3.  ..78. 

VI.  Of  pre/entinents\  and  tbtrein  concermng  ftdefmen 
inr  affijlants. 

Churchwardens  by  their  oath  are  to  prefent  or  certthr 
to  the  bi(hop,  or  his  officer,  ail  things  prefentable  by  the 
ecclefiaOical  laws,  which  relate  to  the  churchy  minifier, 
and  pari(hioners« 

I'he  articles  delivered  to  them  for  their  dire£)tont  are  for 
the  moft  part,  founded  on  the  book  of  canons  made  in  the 
year  i6oj»  a>td  the  rubricks  of  the  common  prayer. 

There  are  alfo  feveral  things  which  they  are  bound  to 
prefent  by  ad  of  parliament:  as  tipling  or  drunkeonefsy 
by  the  ftaiute.of  4  J.  c.  5.  recufant^  by  3  ^.  c.  4.    . 

They  may  prefent  as  often  as  they  pleafe,  but  (hall  not 
be  obI^ged  above  once  a  year  where  rt  hath  fo  been  ufed, 
and  not  above  twice  any  where;  exceps  it  be  at  the  bifliop^s 
vifitation.     Can.  116,  117. 

For  the  prefentments  of  any  church  or  chapd  for  one 
year,  the  regifter  fh^il  have  only  4d.     Can.  116. 

The  minifter  may  prefent  where  the  churchwardens  neg- 
led.  Con,  11%.  But.fdch'  prefemmem  ought  to  be 
tipon  oath.     2  Fint,  42*  **  - 
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In  larger  pariflies,  there  are  officers  called  Aderoaen  (an-  SiaefmeD. 
tiently  fynodfmen,  otherwire  called  queftmen)  to  affift  (fie 
churchwardens  in  their  inquiries  and  prefencment  of  of- 
fenders :  They  (hall  be  chofen  yearly  in  Eaftn  week  by 
the  minifter  and  parKhioners,  if  they  can  agree ;  if  no(»  by 
the  bi(hop.     Can.  90. 

The  fidefman's  oath,  faid  to  have  been  agreed  on  by  Sidefmao'ioftth.^ 
the  civilians  and  common  lawyers,  is  this : 

You  Jhall  fwear^  that  you  will  bt  ajjifiant  to  tht  church* 
tiUardins  in  thi  execution  of  their  office^  fo  far  as  by  law  you  dre 
iound:  So  help  you  Go  J*     Gibf«  242. 

W/.  Their  accounting. 

At  the  end  of  the  year,  or  within  a  moijtb  after  at  when  tote 
tnoft,  they  (hall  before  the  minifter  and  parifhibners  (at  a  ^t^^* 
veftry)  g^ve  up  a  juft  account  of  fuch  money  as  they  have 
received,  and  alfo  what  they  have  particularfy  beftowed  in 
reparation^,  and  otherwife,  for  the  ufe  of  the  church  ;  and 
flialJ  deliver  up  to  the  pari(hioners  the  mone^  and.panih 
goods  in  their  hands,  to  be  delivered  over  by  them  to.  the 
next  churchwardens  by  bill  indented.    Can.  89. 

And  if  they  refufe,  thty  may  be  prefented  at  the  next  How  compelled 
vifitation  by  the  new  churchwardens  j  or  any  of  ihc  pafi(h  *•  »«ottnt. 
th^t  are  lnter.e(ted  may  bjr  procefs  call  them  to  account  be- 
fore the*  ordinary ;  or  the  fucceeding  churchwardens  may 
have  a'writ  of  account  at  common  law.  And  if  they 
have  difburfed  more  than  they  have  received,  the  fuc- 
ceeding churchwardens  (halt  pay  what  is  due  to  them, 
and  account  it  among  their  difburfements.  i  RolTs 
Abr.  12  f. 

In  the  cafe  of  Leman  v.  Gouliy  and  another,  //•  29  G.  3.  Power  of  the 
it  was  determined,.  That  although  the  f^iritual  court  may  '^pi"'***!  ««'«• 
compel  the  churchwardens  to  deliver  in  their  accounts,  they 
cannot  decide  on  the  propriety  of  the  charges  made 
therein ;  And  when  they  had  delivered  in  tieir  accounts, 
ihey  had  done  every  thing  which  that  court  had  a  power 
of  enforcing,  and  there  was  an  end  of  their  jurifdiSion,  ic 
W9S  fundus  eficioy  and  if  they  take  any  (tep  afterwards,  it 
is  an  excefs  of  jurifdidiion  for  which  a  prohibition  will  be 
granted  even  after  fent^nce.     D^rnf.  and  Eafi,  3  V*  3. 

If  the  cuftom  of  the  pari(b  ia,  for  a  certain  number  of  Accounting  to  • 
perfons  to  have  the  governmcrijt  thereof,  and  the  account  ^«*«^  **^'^« 
is  given  up  to  them ;  the  cuftom  is  a  good  cuftom,  and  the 
account  given  to  them  a  good  account.     Gibf^  242. 

Dd3  Mr. 
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Voucheri* 


AUowAncc  of 

the  AccouQt. 


Account  sllow* 


CborcKwardeof 

committing 

waftc. 


Pari(hionert 

m^v  be  evidenc: 
•gtioft  thcoD. 


fVot  tnfwenble 
foriiidifcscxioo. 


Cfture!)iajdttiett0. 

•  Mr,  Barlow  fays,  that  for  difturfemcnts  of  any  fum 
not  above  40  s.  their  own  oath  is  held  fufficient  proof  1 
but  for  all  fums  above,  receipts  muft  be  produced.  BarU 
105.  But  it  may  be  more  I'atisfadiory  if  receipts  be  pro- 
duced for  all.  ' 

The  allowance  of  the  account  may  be  by  entring  it  in 
the  church  book  of  accounts,  and  having  it  ftgncd  by  thofe 
in  the  vcflry  who  allow  the  accounts.     BarL  ]05« 

When  they  have  fatthfuly  accounted,  and  their  ac* 
count  is  allowed  by  the  mioifter  and  m^jor  part  of  the  pa* 
rifhioners  prefenr,  it  (h^ll  not  afterwards  be  in  the  power 
of  any  to  make  them  account  again;  qnlefs  fome  fraud 
in  their   accounts  is  afterwards  difcovereJ.     If^o^d^  b,  i, 

E.  7  G.  2.  If^ainwrtght  and  Ba^/haw,  The  churchwar- 
dens were  cited  into  the  court  of  Z^//rA/?////  to  account. 
They  pleade  J,  that  they  had  accounted  at  the  vcftry  ac- 
cording to  law.  Which  plea  was  rejc^ed  j  and  there- 
upon a  prohibition  wa<(  gra/)ted :  for  the  ordinary  is  not 
to  take  the  account,  he  can  only  give  a  jddgmeht  that 
they  do  account  5  and  to  what  purpofe  (hould  they  be  fent 
back,  to  ihofc  vyho  have  taken  ^their  actoiTnts  already, 
•  Str.  974,  \\iy 

•  ■  «-  -  * 

VIIL  [^heir  punijhment  on  mi/lebaviour. 

If  the  churchwardens  wafle  the  goods  of  the  churchy 
the  new  churchwardens  irny  call  them  to  an  account  be- 
fore the  bifhop,  or  bring  their  adion  at  cottimoo  law. 
Read,  Ch.  Service. 

And  whereas  many  churchwardens  and  overfeers,  and 
other  perfops  mtrufted  to  receive  colleAions  for  the  poor, 
and  other  publlck  monies  relating  to  the  churches  and 
parifbes  whereunio  they  belong,  do  often  ndifpend  the 
fame,  to  the  prejudice  of  fuch  parifhef,  and  of  the  poor 
and  other  inhabitants  thereof;  and  the  parifhioners,  who 
are  the  only  perfons  fometimes  who  can'  <make  proof 
thereof,  have  not  been  allowed  to  be  witfiefles  againft 
tbem  :  it  is  ena^ed,  that  in  all  {i£lrons  to  be'brought  in 
any  court* at  tt^efiminjier^  or  at  the  affizes,  for  the  reco- 
very thereof,  the  evidence  of  the  parifhioners,  other  than 
fu.h  as  receive  alms,  fliatl  be  taken  and  admitted.  3  If. 
(','  II.  /.  12. 

But  chuichwardens  are  not  anfwerable  for  indifcretioOy 
but  for 'deceit  only,  if  they  lay  out  more  moDcy  tbaois 
needful.     fVood^  b,  i.  ^•7.  -  " 

,     [N.B.  For 


C!)urt!)tbatt)en5.  407 

[N..B.  For  their  puni(hmcnt  for  dirobeying  orders  of 
jufticcs  when  afting  as  Overfeers  of  the  Pcor^  or  Pari Jh  0/- 
fcers:  See  Ptnaliy  on  Ovirjgers  for  mgU^  of  their  duty  j 
Title  ^001.] 

IX.  Their  indemnity  on  doing  their  duty. 

If  any  action  be  brought  againft  arty  churchwardens,  or  Double  eoftit 
perfons  called  fworn  men,  executing  the  office  of  church- 
warden^ for  an/' thin cr  done  by  virtue  of  their  offkej  they 
may  plead  the  general  iftue,  .and  give  the  fpecial  matterin 
evidence :  and  if' a  verdidl  is  gtven  for  them,  or  the  plain- 
tiff (hall  be  m^nfuir,  or  '  difcontintie,  tbey  ftiall  have 
double  corts.     7  7.  r.  5,     21  J-  c.  I2. 

In  K^rcbivaC^  Cafe,  M.  8  Car.  An  adlion  was  brought 
againtt  the  churchwardens  for  a  prefentment  upon  com- 
mon fame  of  incontinency.  Upon  not  guilty.  It  wafe 
found  for'the  churchwardens,  and  moved,  that  they  might 
have  double  coft»:  But  it  was  refolved,  that  this  being 
merely  ecclcfi^ftical,  it  is  not  within  this  ftatutc ;  for  that 
the  ftatute  was  ivever  intended,  but  \li^here  they  fiiall  be 
vejfcd  conoeffting  temporal  matters,  which  they  (hall  do 
by  virtue  of  their  office,  and  not  for  prcfenimenis  con- 
cerning matters  of  fame.     Cr^.  Car,  285,  286, 


Clergp* 

I.  Clergymen.     . 
IL  Benefit  of  clergy. 

I.  Clergymen, 

1>*Y  the43  Et  e.  2.    Clergyriien  are  liable  to  the  poor  Liable  to  the 
^  rates,  for  their  glebe  and  tithe,  .  poor* 

And  Mr.  Hauukins  fays,  clergymen  are  within  the  pur-  |^„atoth« 
view  of  the  fiatutes  relating  to  the  repair  of  highways^  bigbwayi. 
io  refped  of  their  fpiritual  pofleffi  ^ns,  as  much  as  any 
cnher  perfons  whatfoever  in  refped  of  any  other  poflef* 
fions ;  for  the  words  are  general,  and  there  is  no  kind  of 
intimation  therein  that  any  particular  perfons  (hall  be  ex« 
^nipted  more  than  others,     x  Haw.  204. 

P  d  4  And 
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Cler0?. 


And  to  other  .  And  it  fecms  to  be  now  generally  fettlfd,  tbatckrgy- 
pubiick  charges  mco  are  liable  to  all  publicic  charges  impofed  by  ad  of. 
parliament,  where  they  are  not  fpccially  excepted. 

No  clergyman  Ihall  tak^  to  farm  any  Itnds  fexccpt  be 
have  not  fufficient  glebe  for  the  expences  of  his  hou(bold)  j 
on  pain  of  lol.  a  month,  half  to  the  king^  and  half  to 
him  that ft'sill  fee*     2X  ffri.  ^»  JJ, 

No  clergyman  (hall  buy  to  fell  again  iny  cattle^  corny 

fifli,  wool,  wood,  vi(9tualf  or  any  manner  of rmerchaodte ; 

on  paln^of  treble  value,"^  half  to  the  king,,  and  hcklf  tohwi? 

that  (haU  fue;  and  the  cootra<^  (ball  be^void.     xi  H.  8* 

13- 


Shjill  Bot  farm. 


Shall  not  buy, 
to  fcil'  agaifl. 


Shall  nut  keep 
•  tanhoufe  or 
bcewhouie. 

Mty  be  impri* 


No  clergyman  (ball  keep.apy.tanbou(e,:0.s  any^brewbouCii 
biit  for  his  ownrhqufe  }  on  pain  of  jo  I.  a^mantbi  half  to 
the  king,  and  half  to  hinrthai  (fa»H  fuf«     /i. 

The' ordinary  may.punifh  clergy mjcn  for  inc^nt|Aciiry« 


fooedforiocoa-  by  committing  them  to  W4ird  or  prifonby  his  difciecion. 

tioency.  i  H,  J.   C.  ^ 

.  PriviJegei  A  perfon  laying  iviolentrhanda  on  a  cle,rgyf|Mn««  mS|r  be 

»gain(i«ii  pnni(h«d  in-ihe  ccclefiaiftical  couf{.\     i^  £sL  i*  j9%  4» 

Clergymen  in  holy  orde-rs  may  bavc^  (be  beoefit  of 
clergy  a  fecond,  or^hiidtime,  or  ofiener«.,..St //«  M  374^ 

A  clerk  in  holy-ord^Ks  ih^ll  not.bff  burned  J n.lbe  .buidt 
but  (hall  have  the  fame  privilege  as  if  he  had  been  burned 
in  the  hand  ;  and  therefore  (bdll  not  be  drawn  in  qtieflioQ 
in  the  grclefiafUcal  courr;  to  deprive  hrnr,  or  iuflid  any 
ecclefuftical  cenfure  upon  him.     2  //.  H.  ^89. 

7  o  the  intent  that  clergymen  oaay  the  better  difcharge 
their  duty  in  celebration  of  divjn^fervice,  and  not  be  en* 
tangled  with  temporal  bufinefs  ;  if  any  of  them  be  chofeQ 
to  any  temporal  office,  he  may  h;^ve  .h»  writ  tkx  bc>dif- 
charged.     1  fnji.  96.  !.    .^  ... 

Ecclefiaflical  perfons  have  this  privilege,  that  they 
ought  not  in  perfon  to  ftrve  in  war*.    2  Inji.  4. 

Ecclei^aftipal  perfons  are  not  botmd  to  appear  at  the 
torn,  or  view  of  frankpledge.  ^2  H*  |.  uiQ»  ^M4*  3< 
C.  3;     2  Injl.  4. 

No  clergyman  (ball  be  arrefted  in.anychujtch  or  church- 
yard, whilll:  he  attends  to  djvine  fervice,  on  pain.of  impii* 
fonmept  of  the  offender,  and  ranfom  ^t  the  king's  willi 
and  gree  to  the  p^rty  artefled*  50  Ed*  Jt.^*  ^*  I  i^  9« 
r.  15.   * 

But  the  arreft  notwithfianding  (if  not  QQ.  ^  Sunday}  it 
good  in  law*     W^^Mx  ^*  34-  ^«  ^4^ 

The 


Mav  have  the 
benefit  of  clergy 
snore  than  once. 

Shall  not  be 
burnt  ill  (he 
hand. 


Shall  not  fenre 
in  temporal 
offices^ 


Shall  not  ferve 
in  war. 

Need  not  appear 
at  the  torn* 


Shall  not  be  ar« 
rederf  in  the 
church. 


Thcbodf^ofi  z.  clergyman  m^y  aot  be  taken  by  .force  oC  Shall  iwt  be  u« 
any  proceto  upon  a,  lUtucc  ftaplc,  or  ftaiu.c  mcrcbanu  ^«n on •  ft*c«ic 

2, /!»//»  4J  ***  * 

if  an  a^ioQ  of  trefpa&t  debt,  account,  of  other  aSion  Nor  oam  capiat, 
wherein  pro^eU  oi  laptds  lies,  be. brought  againft  a. clerk; 
in  holy.orderSs  and  the  (beriff  return  that  he  u  aciergyr 
nuia  boneficed,  having^  no. lay  fee  in  which  be  may  b^ 
Aimmoned,  in  this  cafe  the  plainiiflF  cannot  have  a  capiai 
to  arreft  his  body,  but  a  writ  to  the  bifhup  to  compel  him 
to  appear.     2  /^.  4.  Dfgge  157. 

If  a  perfon  be  bound  in  a  recognisance  in  the  chan-  Sheiiff  ftali  mc 
eery,  or  in  any  other  court,  and  he  pay  not  the  fum  at  ^[H^J^^^ 
the  day  ;  by  the  common  law,  if  the  perfon  had  npthing  goo^ 
but  ecclefiaOical    goods,    t^e  recognize^e  could  not^  have 
a  Itvcfi  facias  to  the.  flierifF  to.  levy  the  iame  of.thefe 
goods,  but  the  writ  ought  to  be  diredied  to  the  bilhpp  to 
levy  the.  Ume.of  bis.ecclefiafiica]  goods.     2  /v/?.  4. 

A  clergyman  (ball  bA  ainerctd  only  according  .to  his  Shall  nor  fce 
lay  tenement,  and  not  after  the  quantity  of  his  fpiritual  •fneiced  of  hk 
benefice.     Magna.  Chart,  r.  14.     Ghfr  jj.  ^''"'"'  «~^ 

DiltrelTes  fiiall  not  be  taken  by  (hefii&,  or  other  of  the  jyifirpk  no%  to 
king's  miniiiers,  in  the  inheiitance  of  the  church  where-  bemadeonhif 
wilbit  was  anciently  endowed ;  but  oth^rwife  if  it  is  of  late  [j^**  "'^*'** 
purcfaafe.     9  E^l.  2.  c.  9-     2  Inji^  4.     Gib/.  i8.  *"*^ 

A  clergyman  is  not  bound  to  pay  tolls  or  other  Irke  Shall  not  pay 
cuftoins,  for  his  ecclef&aftical  goods;    and  if  he-  be  mo-  «<>»  ^f  hu fphi- 
leittfd  therefore,  he  may  have  a  writ  for  his  difchaj-ge.  *"*  *    *• 
a  Infi.  4*     Gih/;  21. 

And  this  ro(  only  for  all  the  goods  and  merchandiaea 
of  clergymen  gotten  upon  their  church  livings,  but  alfo 
for.. all  goods  and  m^Fcbandizes  by  ihem  bought^  to  be 
fpenc  upon  thair  redories  and   chufch  livings.     Dfgfe 

153- 

L^  Cffkiy  in  his  readings  on  the  A4agna  Charia,  hys  obfemtioii, 
thuii  **  True  it  is  that  ecclcfiafttcal  peifons  have  more 
<*  and  greater  n^erties  than  other  of  the  king's  fubjeAs^ 
^<  whcfiein  to  fee  down  all  would  take  up  a  whole  volume 
^^  of  icfeif,  and  to  fet  down  no  example  agreeth  not  with 
*^  the  office  of  an  expofitor;  therefore  fomc  few  exam- 
**  pies  fliall  be  exprefled,  and  the  ittidious  reader  left  to 
<ft  obferve  the  reA>  a&  he  iball  rt^6  them  in  our  books^  aiid 
^^  other  authorities  of  law,*'  And  the  inftances  he  givesi 
au^e  chiefly  thofe  which  are  mentioned  above ;  neverthelefs 
I  do  00c  find  any  author  fince  his  time,  who  hath,  faid 
what  are  thofe  other  mMtif  great  privileges  of  the  clergy ; 
j^ttt  the  ambers  dp-  generally  adhfue  to  thcfe  particuhii 

inftanccs, 


41  o  4tletgp* 


inftancest  probably  as  being  fupported  by  fo  great  an  au- 
thority:  Other  privileges  have  been  abolifhed  fince  bis 
time  by  zSt$  of  parliament,  ^nd  the  adpjdicatioils  of  the 
temporal  courts ;  and  others  perhaps  loft  by  difufe  ,  and 
pofTibly  (bme  of  tbe\inftances  abovementioned  Would 
haViC  been  gone  like  wife;  or  not  looked  upon  as  of  fo 
much  authority,  if  they  had  not  been  vouched  by  lord 
Ccke. 


IL  Benefit  of  ciergy. 

I.  Original  of  the 'benefit  of  clergy. 

IL  By  what.perfqns  it  may  be  demanded. 

JIL  In  what  cafes  it  may  be  demanded* 

IV.  At  what  time  it  muji  be  demanded. 

....  V^  Effeli. of  cle^^  allowed. 

L  Original  of  the  benefit  of.  clergy. 

On»in»loftht      ^        ,  ,       . 

Vnefiiof  A  Tjlcicnily  p.rince5,and.fta<es,  convepted  to  Chriftiaaiiy,' 

wKf.        ..  ,  £n^  j^^  fayqur,  of  the  clergy,   and  for  their  encourage- 
•     p^^nt<4n  (heir  offices  and.employmentS',  and  that  they  might 
>  not  be  fo  much  in.tang)ed  in'^  fui^s,  did  gi^nc  to.tbe.cleig)r 
'    very  bountifuj  privilegt}S  and  exemptions;  and  particularly, 
an  exemption  of  their  perfons  from  criminal'  proceedings 
-in  feme  capital  c.afcE.  before  fec^Iar  judges ;  which  was  the 
true  original  of  the  benefit  of  clergy^ 
.  Xhe  clergy  increafing  in  wealth,  power,  honour,  num- 
ber, .and  intereftj.afxer wards  fet  up  for  themfelves;  snd 
that  which  they  obtained   by  the  favour  of  princes  and 
i)ates  at  iirft,  they  now.  begsn  to  daim  as  their  righr^  and 
a  right  of  the  higbeft  natuie^  namely,  by  the  law  oi  God; 
and  by  their  canons  and  confiitutions  endeavoured,  and 
in  fome  places  obtained,  vaft  extenfions  of  thefe  eaenp- 
tions,  both  with  regard  to  the  perfons  concerned,  to  wit, 
not  only  to  perfons  in  holy  orders,  but  alfo  to  all  that  had 
any  kind  of  fubordinate  miniftration  relative  to  tbecharch; 
and  likewife  in  refpedl  of  the  caufes,  exempting  as  far  as 
they  could  all  caufes  of  clergymen,  as  well  civil  aicrioii' 
nal^  from  the  jurifdidion  of  the  fecular  power,  and  wbollf 
(ubordinating\them  immediately  and  only  to  the  ecclellafti- 
(cal  jurifdidion,  which  they  fuppofed  to  be  lodged  fiilt  ia 
the  pope  by  divine  right  and  inveftiturc  from  Cbrifti  ^^ 

im 
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from  the  pope  (hed  abroad  into  all  fubordinate  and  eccle- 
fiaftical  jurifdiflion. 

And  by  this,  means  they  endeavoured,  and  in  fome  king- 
doms and  for  fome  ages  obtained,  (hat  there  w<is  a  double 
fupreme  power  in  every  kingdom  :  the  one  ecclefiadicaU 
abfoluce,  and  independent  upon  any  but  the  p^>pe,  over  ec- 
clefiaiiical  men  and  caufes  i  and  the  other  fecular,  of  the 
king,  or  civil  magidrate. 

But  this  claim  of  exemption,  altho'  it  obtained  much 
in  (his  kingdom,  yet  grew  To  burdenfome,  that  it  )vaa 
fr<tm  time  lo  time  qualiried  and  abridged  by  the  civil 
po<ver,  fon^times  by  a(Sis  of  parliament  taking  it  away  in 
fo one  cafes,  fometimes  by  the  interpretation  and  conftruc- 
lion  of  the  judges,  and  fometimes  by  the  contrary  ufago 
of  the  kingdom :  for  ecclefiaftical  canons  never  bound  in 
England  farther  than  they  were  receiveJ,  and  fo  had  not 
their  authority  from  their  own  ftrength  and  obligation, 
but  from  the  ufages  and  cuftoms  of  the  kingdom  that  ad« 
mitted  tbecb,  and  only  fo  far  forth  as  they  were  16  ad- 
mitted. ^    , 

And  therefore  if  they  were  indi£ted  in  cafes  criminal, 
but  not  capital,. npr  wherein  they  were  to  lofe  fife  or  limb, 
^here  the»pxiv(leg;e  of  clergy  wan  not  allowed;  and  there- 
iore  not  in  indi^^nrents  of  trefp4f$  or  petit  larceny. 

Ji\(i  it  was  not:  allowed  them,  in  hiijh  tre^fon..    "  x 

But  at  the  common  lavir,  in  all  cafes  of  felony  or  petit 
treafon,  clorgy.wWas  .  allowable,  excepting  two,  lying  in 
wait,  and  burning  of  houfes  ^which  were  looked  upon  as 
ho^ile  a6is,  and. the  authors  of  them  therefore  not  iptitled 
to  Cha  common  privileges  of  fubje&s},     2  H.  H.  323— 

330-' 

//.  By  what  per/ons  it  may  he  demanded. 

By  a  fiivourable  <  interpretation  of  the  ftatutes  relating  ^^^  m^y  ^. 
to  the  benefit  of  clergy,  not'  only  thofe  adually  admitted  maud  it. 
into  fome  inferior  order  of  the  clergy,  but  alfo  thofe  who  othert  btfiioi 
were  never  qualified  to  be  admitted  into  orders  (which  was  dergymca* 
formerly  tried  by  putting  them  to  read  a  verfe)  have  been 
taken  to  have  a  right  to  this  privilege,  as  much  as  perfons 
in  holy  orders,     2  Haw.  338. 

fiut  by  the  common  law  a  woman  could  not  have  the  woatRi 
benefit  of  clergy :  but  now  by  the  flatute  of  3  ^-  ^*  9*  . 
a  woman  convi6ted  or  outlawed  for  any  felony  for  which 
a  man  might  have  his  clergy,  (halU  upqp  praying  the  be- 
nefit 


^}^ 


Neretickfl, 
Jewi,  Turki, 
p«r('ofM  ezcom- 
■lottiuict 


€UtQf, 


perrons  having 
kud  clergy  once. 


Borniiif  Inthi 


Borninf  not  a 
conclusive  prcof 
•f  tbc  coo  vie- 
tlM. 


nefic  of  that  ftatute,  be  fMbjeA  only  (o  fuch  puniQinient  as 
a  man  Would  be  in  the  like  cafe. 

L.  Haii  fays,  a  pcrfon  conyi£^ed  of  hcrcfy,  a  Jew,  or  a 
Turk,  fliall  not  have  tbejr  clergy;  but  a  perfdn  excom* 
municate  (ball  bave  bis  clergy,  a  If.  H,  373. 
'  But  by  the  5  Jn.  c.  6.  which  aboliflied  the  ceremony  of 
reading,  the  wall  of  partition  (as  Sir  Mubael  Fofter  ex- 
prefles  if)  between  (iibje£l  and  fubjef^  under  one  and  the 
fame  degree  of  guilt)  is  taken  away;  which  meafure  in- 
titled  to  the  indulgence  of  the  law,  in  comnnon  with  the 
red  of  their  feljow  fubjefls,  all  thofe  who  before  were  fup* 
pqfcd  to  be  under  a  legal  incapacity  for  orders,  as  Jews,  and 
iome.others  were,  and  likewife  tnofe  who  in  prefumption 
pf  law  were  not  qualified  in  point  of  learning,  of  which 
reading  a  fcrap  of  Latin  (viz.  ntiferere  rmi  Deus)  which 
they  called  the  neck  Verfe^  was  commonly  m^ide  the  teft. 
And,  from^  this  period,  the  ineafure  of  punilhment  hath 
b^en.  governed  by,  the  degrees  of  real  guilt,  and  not  by  the 
/un£{idn  or  abilities  of  the  offender,     Fofi.  305,  6, 

But  Mr.  J-.  Blackftent  in  his' Commentaries  ob(erves, 
that  it  hath  been  faid,  that  Jews,  and  other  infidels  and 
(lereticks,  were  not  capable  of  the  benefit  of  clergy  till 
after  the.  3  i^ff.  e^  6.  as  being  under  a  legal  incapacity 
for  orders.  '  But  he  queftions  whether  this  was  ever  ruled 
for  law,'  fince  the  re-introdudion  of  the  Jews  into  Eng* 
lands  in  the  time  of  Oliver  Cromwell.  For,  if  that  were 
i^e  c^fp^  the  Jews  are  fiill  in  the  fame  predicament,  which 
c;ye;y  4 jiy*8  experience  will  contradl£l:  the  Ititute  of  Anv* 
having  certamjy  made  no  alteration  in  this  refpeS;  it 
only  difpen^'ng  with  the  neceffity  of  reading  in  tbofe 
perfbns,  whp,  fn  cafe  they  could  read,  were  before  the  aft 
intitltd  to  the  benefit  of  their  clergy.     4  ^.  373. 

By  the  4  //•  7.  c.  13.  Every  perfon  (not  being  with- 
in orders)  who  hath  once  be^.admittied  to  his  dcrgy, 
fliall  not  be  admitted  to  the  fame  a  fecond  time. 

And  if  be  is  convi&ed  of.  murder,  he  ihall  be  marked 
(unleft  he  ia  a  peer,  2  H.  H*  376)  with  an  M,  on  the 
brawn  of  the  lelft  thumb ;  and  if  for  any  other  fclony» 
with  a  T.    4  B.  7«  r.  13. 

But  be  flialL  not  be  oufti^d  of  his  clergy,  by  the  bare 
mat k  in  his  hand,  or  by  a  parol  averment,  without  the  re- 
cord ceftifying  it,  or  a  tranfcript  thereof  (according  to  the 
following  ftatutcs).     2  H.  H*  373- 

And  therefore  the  burning  in  i he  hand  feemeth  now  to 
ht  of  little  ufe,  and  (as  Sir  A^ulutel  Fefttr  obiferves)  can 
fcarctly  be  called  eyjen  fp  much  as  a  flight  puniibment ;  but 

rather 


rather  a  piece  bf  abfurd  pageantry,  (cncTmg  neither^  to  the 
reformaiion  of  the  ofFi^nder,  nor  for  example  to  others; 
to  wir,  burning  the  offender  in  the  hand  with 'an  iron 
fcarccly  healed.     Fo/i.  372. 

By  34  W  35  //.  8.  f»  14.  The  clerk  of  the  crown,  Co4tfiai«niMw 
or  of  the  jpeace,  or  of  the  afiize,  (hall  certify  a  tranfcript  to  be  certified, 
briefly  of  the  tenor  bf  the  indidmenr,  outlawry,  or  con- 
vidion,  and  attainder,  into  the  king's  bench  in  40  days : 
And  the  clerk  of  the  crown,  when  the  judges  of  aiSze, 
or  juftices  of  the  peace  write  to  him  for  the  names  of 
fuch  perfons,  fhall  certify  the  fame  with  the  caufea  of  the 
convi^ion  or  attainder. 

Another  method  is  given  by  the  3  ^.  c.  9.  which  Howitmiyfce 
enaSs,  that  the  clerk  of  the  crown,  clerk  of  the  peace,  J^g^*"*^*  **'" 
or  clerk  of  the  affize,  where  a  p^rfon  admitted  to  clergy  (hall 
be  convided,  (halLat  the  requeft  of  the  profecutor,  or  any 
other  on  the  king's  behalf,  certify  a  tranfcript  briefly  and 
in  few  words  containing  the  tScA  and  tenor  of  the  in- 
di(f)ment  and  convidion,  of  his  having;  the  benefit  of 
ojergy,  and  the  addition  of  the  party,  and  the  certainty  of 
the  felony  and  conyidion,  to  the  judges  where  fuch  per* 
fon  (hall  be  indidled  for  any  fubfequent  offence.    /.  7. 

Alfo  it  feems,  that  if  the  party  deny  that  he  is  the  fame  How  tried  whc* 
perfon,  i(rue  muft  be  joined  upon  it,  and  it  mufl  be  found  tWhetf  tbt 
upon  trial  ihal  he  is  the  fame  perfon,  before  he  can  be  ^*"*  ^'^•■' 
oufted  of  clergy.     2  //•  //.  373, 

///.  In  what  cafes  it  may  be  demanded. 

By  the  25  Ed.  3.  ft.  3.  e.  4.     All  manner  of  clerks.  Former);  d«- 
wholball  be  conviSed  before  the  fecular  judges,  for  aniy  'owy<)  io 'h  ifc* 
treafons  or  felonies,  touching  other  perfons  th^in  the  king  '^'^^^'' 
himfelf,  (ball  have  the  privilege  of  the  holy- church. 

Clergy   was  never  allowed  in  this  nation  in  cafes  'of  Butnotiotieil 
high  trcafon,  nor  is  it  allowed  on  indictments  of  petit  lar»  fon  or  petU  Ur* 
ceny  or  rrefpafs  ;  but  by  the  above  recited  ad,  clergy  was  ***y' 
allowed  in  all  treafons  and  felonies,  except  treafon  againft 
the  king :  So  that  after  this  (tarote  the  benefit  of  (:lergy 
might  be  pleaded  «nd  allowed  in  all  other  treafons*  and. 
felonies.    /£?//j  PI.  130.     2  H^  H.  326. 

Confequrntly,  wherever  clergy  is  not  allowaWe  in*  ahy  ciergy  take« 
other  cafes,  it  is  takeiV  away  by  fome  fubfequent  aA'of  away  by  Aa^ 
parliament.     Halis  Pi.  230.  **"••• 

Confequently,  where  a  new  felony  is  made  by  an  ^Q.  Allowed  in  new 
of  parliament,  clergy  is  to  be  allowed,  unlefs  expref^ly  ^eiooiet,  anlefi 
Ukcn  away  by  fuch  ftamte^    Id.  wprefoiy  uken 

And   •"'• 
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And  if  it  maketh  a  new  felony,  and  takes  away  clergy 
not  generally,  but  in  fuch  or  fuch  cafes,  regularly  in  othef 
cafes,  clergy  is  allowable.   *  2  H,  H.  335. 

But  if  theflacute  enads  generally,  that  it  ihall  be  fe- 
lony without  benefit  of  clergy,  or  chat  he  fliall  fuffer  as  in 
cafe  of  felony  wiihoat  benefit  of  clergy,  this  excludes  it 
in  aH  circumftances,  and  to  all  intents.     Z/. 
Thefefore  ^^  follows  further  from  what  hath  been  faid,  that  in  all 

where  clergy  11  cafes  where  an  z&  of  parliament  oufteth  clergy,  in  cafe  of 
ficioded,  ihc  jpy  felony,  the  indiflment  muft  prccifely  bring  the  party 
iSingrhVof.  within  the  cafe  of  the  ftatute:  otherwife,  ahho*  poffibly 
fence  within  the  the  fa£t  itfelf  be  wichin  the  ftatute,  and  it  may  fo  appear 
ft»w«»  upon  the  evidence,  yet  if  it  be  not  fo  attedged  in  the  in- 

didment,  the  party,  tho*  convidt,  (hall  have  his  clergf. 

2//.//.  336. 

But  alcho'  the  cafe  be  fo  laid  in  the  indt£l;ment,  that  it 

comes  within  the  ftatute,  to  exempt  the  prifoner  from 

clergy,  yet  if  upon  the  evidence  it  fall  out,  that  tho*  it  be 

a  felony,  yet  it  is  not  fo  qualified  as  laid  in  the  indi^mcnC, 

the  jury  ought  to  find  him  guilty  of  the  felony  fimply,  but 

not  as  to  the  matter  laid  in  the  indiAment,  and  thereupon 

the  prifoner  fiiall  be  admitted  to  his  clergy ;   and  this  is 

commonly  done.     2  H,  //•  366. 

laaiAownt OB »       ^"^  ^f  ^^^  offence  was  capital  at,  the  common  law, 

ftttutewhkh      and  a  ftatute  only  excludes  it  from  clergy;  the  indiflmeor, 

Mftctb  of  clergy  }„  f^^h  cafc,  need  not  conclude  agalftji  the  form  pf  tbifia- 

tlhidb  WW  fc-     '*''^»  becaufc  the  ftatute  doth  not  alter  the.  nature  of  the 

looy  at  coromoo  offence,  but  leaves  it  to  its  proper  judgment,  and  onlf 

^^*  takes  away  a  perfonal  privilege  of  exemj^ion  from  fucb 

judgment.     2  Haw,  342. 
Ae«efliTT#  Furthcrmorcj    from  what  hath  been  obferved  above, 

it  folio wSy  that  where  an  z&  taketh  away  clergy  from  the 
principal,  and  faith  nothing  of  the  accefTary ;  the  accef- 
faries,  as  well  before  as  after,  (hall  have  their  cletgy* 
11  &*  37.    Foft.  3S5. 

IV.  At  KJDbat  time  it  muft  he  demanded. 

To  W  demanJea  By  the  aocient  common  law,  ihef  benefit  of  clergy  wis 
iiftcr  cooviAioB.  demanded  as  foon  as  the  prifoner  was  brought  to  the  bar, 
before  any  indidment  or  other  proceeding  againfl  binii 
but  this  was  found  a  great  inconvenience  to  the  prifoner, 
becaufe  pofSbly  he  might  have  been,  acquitted  of  the  fe- 
lony ;  or  if  not,  yet  in  cafe  of  inqueft  of  office,  he 
loft  his  challenges  to  fuch  inqueft,  aod  yet  upon  fucti 
inqueft  found,  be  forfeiled  bis  goods,  afid  the  profits  of  ks 
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lands ;  and  therefore  Prifot  Cb.  J.  with  the  advice  of  the 
other  judgcfy  in  the  reign  of  H*  6.  for  the  fafety  of  the 
innocent,   would   not  allow  the  prifoner   the  benefit  of, 
clergy  before  he  had  pleaded  to  the  felony,  and  (having  ' 

the  benefit  of  his  challenges  and  other,  advantages)  had 
been  convified  thereof;  which  courfe  hath  been  generally 
obferved  ever  fince.     2  Jnji.  164.     2  H,  H.  378. 

And    this   benefit   of  clergy   may  be  allowed   by  the  MayWillowc^ 
court  in  difcrction,  tho'  the  party  challenge  it  not.    Halif  **'°'  "^^  •**" 
PL  ^39.  "•"'''• 

V.  Effect  of  clergy  allowed. 

Perfons   admitted   to  their   clergy,   may  be  continued  Perrons hifinf 
in  prifon  as  a  further  punifliment,  not  exceeding  one  year.  ^^^^^a^aVJlm 

18  EL  f.  7.  gaol- 

And  by  46.  c.i  i.    Perfons  convi£led  of  offences  within  May  be  tnuir« 
benefit  of  clergy  (except  receivers  and   buyers  of  ftolen  ported. 
goods)  may,  inftead  of  being  whipped  and  burnt  in  the 
band,  be  tranfported  for  fcven  years. 

And  by  the  19  (?.  3.  c.  74.    When  any  perfon  (hall  be  May  be  fined • 
convi£led  of  any  felony  wiihin  the  benefit  of  clergy,  for  ^""^^^  ' 
which  he  (hall  be  liable  to  be  burjied  in  the  hand,  the 
.  court  may,  if  they  think  fit,  infttad  thereof,  impofe  upon 
the  offender  a  moderate  pecuniary  fine ;  or  otherwife,  in- 
ilead  of  fuch  burning,  in  any  of  the  cafes  aforefaid  ex-  • 
cept  manOaughter,  may  order  the  offender  to  be  once  or 
oftener,  but  not  more  than  thrice,   either  publickly  or  ^ 

privately  whipped,  fuch  private  whipping  to  be  in  the  , 

prefence  of  hoc  lefs  than  two  perfons,  befides  the  offender 
and  the  officer  who  infills  the  fame ;  and  in  cafe  of  female 
ofienderS)  in  the  prefence  of  females  only.    /.  3. 

Provided,  that  this  fhatl  not  extend  to  deprive  the  court 
of  the  power  now  veiled  in  them,  of  detaining  fuch  of- 
fender in  prifon  for  any  time  not  exceeding  one  year,  or  of 
committing  him  to  the  houfe  of  corredlion  or  other  pub« 
lick  workhoufe,  to  be  kept  to  hard  labour  for  aoy'ttme 
not  lefs  than  fix  months,  nor  exceeding  two  years :  but 
fuch  perfon,  after  fuch  burning,  or  afc^r  fuch  whipping  or 
fine,  may  be  fo  detained  or  committed,  and  with  fuch  ac- 
cumulated punifhment,  in  cafe  of  efcape  from  fuch  houfe 
of  correfiion  or  workhoufe,  as  if  this  tSt  had  not<  been 
made.    /.  4. 

A    perfon    admitted    to  his    clergy    forfeits    all    his  ShilHorfclSi'^ 
goods  that  he  hath  at  tbe  time  of  the  conviaion.    2  £[.  ^'^  •***•• 
A  388. 

But 
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But  i>tierentl7  Upon  bis  burning  in  thehaiid^  Ke'oUgbt 
to-be  reftored  to  the-  pofleffidn  of  his  lands,  and  from 
M^eticeTorth"  to'  enjoy  the  profits  thereof.     Id^ 

Alfo  it  reftores  him'  to  his  credit ;  artd  confequ^brty  en- 
^  abirs  him  to  be  a  good  witnefs.     2  //ow.  364.. 

And  it'  is  hoiden  that  after  a  man  it  admitted ^d  his 
clergy,  if'is'adronable  to  call  -htm  felon  ;  becaufe  his  of- 
Fence  'bdrig  pardoned  by  the  ftatute,  all  the  infarhyand 
other  corrfeqiiences  of  it  are  difchargcd.     2  tiaw.  ^. 


Clerfe' of  Ifte  peace. 

WboAallfp-     |iPHE  cuflos  r6tulorum  (hall  appoint  ^n  able  and  fuffid- 

?•*«•  •  '*'    ent  perfon,  refiding  in   the  county  or  dividon,  to 

execute  the  office  of  clerk  o(  the  peace»  by  Himfelf  or  bti 

fufficient  deputy  (to  be  allowed  of  by  the  faid  cuft^  rctU' 

hrumj'  27  H.S.  r.  i,)i  and  to  take  and 'receive  the  fees, 

Sirofits.  and  perquifites  thereof,  for  fo  long  time  only  as 
uch  clerk  of  the  peace  (hall,  well  ddmean  himfelf  io  his 
faid  office.  '  iW.  c^  21.  /  5. 
Oflkeaoctobe        But    Xht  cuftts  rotuUrum  (hall   hot  fell    the   place  oF 
CbU.  clerk  of  the  peace,  or  take  any  bond  or  other  a(ruranceto 

.'recfeive  any  reward,  fee,  or  profit,  diredly  or  indir^ly,  to 
Kim  or  to  iany' other  perfon  for  fuch  appointmem  \  on  pain 
^that  fuch  cuflos  rotutorum  felling,  ind  fuch  clerk  of  the 
jpeace  buying,  Ihall  be  difabled  to  hold  their  refpedive 
places,  and  fliall  ea^h  forfeit  double  value  of  the  thing 
^given,  to  him  who  (hall  fuc. ,  i  W.  c.  21.  /  8. 
Ottk.  And  everv  clerk  of  the  peace,  before  he  enters  upoii  the 

•  execution  ofhis  office,  (hall  in  open  feffions  take  Che  oalh 
following: 

.  T^Ai  B.  ^fmi^i  that  I  bttvt  mi,  nor  tviH  pay  anyfm  9r 
■fi  /umt'  cf  moneyy  or  oihor  nward  whatjitvir^  swrt  ghtn 
"  0ny  bond' or  oltbtr  itJIurtmu  to  pay  an^f  monofi  fa^  or  frofitf 
-■dire&ly  0^  indiro&ly^  to  any  porfon  '§r  piffint  VMnrfoimrt^fi^ 
'fath  nomination  oifd  appointment :  fo  holpnu^Qoi*  \\VI. 
'  €i  21.   t  9« 

^fifiiot.  He  ihall  moreover  take  the  oaths  of  allegfahte,  fvp>t- 

ihacy,  and' abjuration/ and  perform  the  other  t^ui&t^i 

*  a3  Other  peffons  who  qualify  for  dfficts. 


derft  of  tl)e  peace.  4^7 

No  clerk  of  the  peace,  or  his  deputy,  fliall  aft  ns  folici-  ^'^^  ^°  '^  " 
tor,  attorney,  or  agent,  or  lue  out  any  proceis  at  any  ge- 
neral or  quarter  fcffions,  where  he  fliall  execute  the  of- 
fice of  clerk  of  the  peace  or  deputy  ;  on  pain  of  50  L,  to 
him  who  (hall  fue  in  twelve  months,  with  treble  cofls, 

22(7.2.    r  46.  /  14* 

The  cierk  of  the  peace  fliall  certify  into  the  king%  si.aii  ctrtify 
bench,  the  names  of  fuch  as  be  outlawed,  attainted,  or  *"'d*wri«t. 
conviaed  of  fe)ony.     34^  35  ^-  8.  c.  1 4. 

He  fliall  deliver  to  the  flieriiF,  within  ii^'enty  days  after  Shall  &t\Un 
Stpt.  29f  yearly,  a  perfeft  cftreat  or  fchedule  of  all  fines  ^''ff*'^'*** 
and  other  foifeitores  in  feffions.     22  (ff  23  C.  2.  €.  %U 

And  (hall  alfo  yearly,  on  or  before  the  fecond  Monday  ^»»»JI  ^e^l»^ 
after  the  morrow  of  All  Souls,  deliver  into  Ac  court  of '.*;;i;V.r  ' 
exchequer  a  perfeA  duplicate,  certificate,  and  eftreat  of 
all  fuch  eflreats  and  fchedules  delivered  to  the  (beriiFs ;  on 
pain  of  50!.,  half  to  the  icings  and  half  to  him  that  (hall 
fue.  22  fi  13  C  2.  f*22.  f.  8.  And  moreover  he  may 
be  amerced  for  the  fame  by  (be  baroot  of  the  exchequer. 
3G.  c.  15. 

And  he  (hall,  upon  delivery  of  the  faid  efireats  into  the  Upoaoiahi 
court  of  exchequer,  take  the  following  oath,  to.be  admi- 
ftiftered  by  one  of  the  barons : 

^OXJ fi>all  fwiOTy  That  ihefi  ifln^tts^  n9W  hy  yeu  dim 
•^  livtridy  art  trufy  and  carefully  modi  up  and  exafmned% 
$nd  that  all  fines^  ijf^^^*  amircicmenU^  ncognizanaSy  and 
fwrfiiiunt^  which  wen  ftt^  &/?,  impofid^  or  forfeiud^  and  in 
right  and  dug  courji  of  law  ought  to  be  ijlreoted  in  the  court  of 
ixchtquir^  an^  to  the  he/l  efyour  knowledge  and  under/I onding^ 
theroin  contained ;  and  that  in  the  fame  eftreat$  are  alfo  con^ 
toined  and  exprejed,  all  fuch  fims  as  have  been  paid  into  the 
cpuriy  from  which  the  faid  efireais  are  made^  without  any  wH* 
fkl  or  fraudulent  difchargcy  omiJ/ioHy  mifnomeVy  or  defeG  uhat" 
uver,     4&SW.  c.  24.  f.  5.  , 

And  if  he  fliall  fpare,  take  ofl^  difcbarge,  or  conceal  reniUyofwn- 
any  fuch  fine  or  forfeiture,  unlcfs  it  be  by  rule  of  court,  ^«»*'°»*"*** 
be(haH  forfeit  treble  value,  half  to  th^  king,  and  half  to 
htm  that  fliall  fue ;  and  (hall  alfo  forfeit  his  office,  and  be 
incapable  to  be  employed  in  any  oi&ce  where  the  revenue 
b  GOflcerned,     22  (tf  13  C.  2.  c.  22.  /  9.  ^ 

The  clerk  of  the  peace  is  not  bound  to  enter  judgment,  Fmi. 
or  the  like,  at  the  fuit  of  any,  without  having  the  fee  due 
for  the  fanUe  ;  but  if  the  court  order  any  thing  without  . 
(iiit  of  another^  to  wit,  ek  officio^  there  he  Qught  to  enter 

Vol.  I.  £  c  (bf 
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the  fame  without  having  any  fee  for  the  enteruig  therooft 
Crom.  159. 

Alfo  Mr.  Crompton  fays,  he  ftall  have  for  every  recog- 
nizance of  the  peace  taken  in  court  %  9.,  and  for  every  re* 
leafe  of  the    peace    there  2  6.»  and  for  procefs  awarded 
.        againft  any  to  find  fur^ty  of  the  peace  25*     Crom,  r6o. 

And  by  10  6f  it  /^.  r.  23.  be  ihaii  have  only  2s.  for 
(drawing  an  indidtnient  of  felony;  and  if  it  is  defective  be 
Ihall  draw  a  new  one  grafts^  on  pain  of  5  1.  u^ith  full  cofU 
to  him  th^tfhall  fue.    f,  7,  8. 

His  fees  al^o  in  divers  Other  cafes  are  fpecially  limited  by 
zCi  of  parliament :  and  it  feemeth  to  be  one  of.the  deJicUrata 
in  the'  juilice3  law,  that  the  cleik  of  the  peace's  fees  are 
not  afcertained  in  all  inftances,  even  as  thofe  of  the  other 
clerks  to  jufticcs  of  the  peace  hy  the  (latute  of  the  26 
C  2.  c,  ^4.  And  withal  it  mi^ht  be  requifitc  to  infcrt  in 
the"  table  to  be  agrcea  on  for  that  porpofe,.  by  whom  the 
fame  ihall  be  paid  in  the  f<tveral  infiances  lefpcdively,  and 
what  {hall  be  the  courfe  of  recovering  the  fame  on  nps- 
payment. 
M»y^»edif.  '  If  any  clcrk  of  the  peace  (hall  mifdemean  hipifelfj'n 
behirioi"'*^'  ^^^  execution  of  his  office,  and  thereupon  a  complaiot  and 
charg:e  in  writing  of  fuih  miidegneanorihall  be  exhibited 
againft  him,  to  the  juftices  in  fefiians,  the  faid  juRices  may» 
on  examination  and  due  proof  thereof  openly  in  the  f^id 
fcISons^  fufpend  or  difcharge  him  from  the  faid  office  ^  and 
in  fuch  cafe,  the  cuftos  r$tu!orum  (bail  appoint  another  iHc 
and  fufficient  perfon,  refiding  in  the  faid  county  or  divi- 
fion,  to  be  clerk  of  the  peace.  And  in  cafe  of  refufal  or 
I)egle6l  to  make  fuch  appointtnrnt,  before  the  next  gene- 
ral quarter  feflions,  the  juilices  in  fedions  may  appoint  one* 

I  ff^.  i.  21.  j:  6. 

His  duty  in  other  matters  is  interfperfed  where  it  falls  in 
an\ongft  the  other  titles  of  this  book« 

Appoincmenj:  of  a  clerk  of  the  peace;  on  the 
j";  H.  8.  c.  I.  and  i  ^*  c.  21. 

T^OfitJfkiiih  as  thi  office  of  clerk  of  tbi  peace  far  tbt  (tuntj 
•*^   of  '    ■  is  now  void  by  tbe  death  of  .      ■        giHik'^ 

fnan^  lute  clerk  of  the  pcetce  for  the  faid  ccknty ;  Know  ail  men 
hy  thefe  pre/ents,  that  I  ■  cultos  rofulorum  oftbecwntf 

oforefaid^  do  hereby  nominate^  eliSI^  appoint^  and  afftgn  C.  P. 
gentUman^  an  able  fnJ  Jrfficient  perfon^  inflwu&td  end  teamed 
in  the  laiiS  of  EngUnd,  and  refiding  in  Ae  faid  county^  to  it 
clerk  of  tbe  peace  for  ibe  faid  count j  i  io  hofd^  i^teiute,  ond 
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gnJ9f  the  pffici  of  ckri  of  the  peace  for  the  county  afcrefaid  hj 
him/elf  cr  his  fufficient  deputy  \  and  to  take  and  receive ^  the 
fees,  profits^  and perquijitei  thereof^  fo  long^as  hejha/I  weli^  j"Jily% 
and  honeflly  demean  himfelf  in  his  /aid  rjjice.  In  witnefs  where-" 
^f  I  the  f aid  ■  ■  ■  have  hereunto  fet  my  hand  and  fealy  thi 
m  day  of  ■■  in  the  •  ■  year  ■» 

Clipping  Money.     Sec  Coiiu 

Clockmaking.     Sec  &eiijant0f 

Cloth  and  Clothier.     See  Hlloollra  ipanufnmire* 


Coacjeflf    anu   tarts   ufeD  fo? 
pleafure. 

BY  thc25(?.  3.  f.  47-      The  commiffioncrs  for  the  To  be  tinder  the 
duties  on  houfes  and  windows,  ihall  be  commiffidners  nrtanagemeot  of 
for  thc^uties  on  coachrs,  carriages,  and  horfcsj  and  the  er,%7IhTl!^'n!!* 
Ames  thereupon  arc  to  be  aireffed,  collcflcd,  received,  and  dow  duties,  and  . 
paid  by  fach.  perfons,  and  in  like  form  and  manner,  and  to  be  recovered 
with  fuch  allowances,  and  under  fuch  penalties,  forfeitures^  "  '^'^^  ^"'*"^ 
and  difabilities,  and  according  to  fuch  rules  and  diref^ionSf 
as  are  appointed  for  raifing  the  duties  on  houfes  and  win^ 
dow8;  and  all  powers  and  authorities,  cldufes  and  things, 
now  in  force  relating  thereto,  (hall  be  in  full  force  in  ihd 
execution  of  this  a£i,  unlefa  altered  thereby,    /I  7.  11. 

And  for*every  coach,  berlin,  landau,  chariot,  calafliwich  Duty  on  dr- 
fyur  wheels^  chaife- marine,   chaife  with  four  wheels,  and  "»«"^"*»* 
caravan,  or  by  what  names  loever  fuch  carriages  now  are  >' 
•  tT  hereafter  may  be  called,  kept  by  any  perfon  for  his  own 
life,  or  to  be  let  out  for  hire  (except  licenfcd   hackney 
Coaches),  (hall  be  paid  7  I.  yearly,    f  2. 

And  by  29  (?•  3,  r.  491  a  further  additional  duty  (hall  Addiciooal  dutfk 
be  charged  upo,n  every  perfon  keeping  on^e  fuch  carriage  . 
as  aforefaid,  20s.  yearly;  and  where  tW3  arc  kept,  20s* 
for  one,  and  40  s.  for  the  other ;  and  where  three  or  more 
■re  kept,  20  s.  for  one,  and  3!.  for  each  cf  the  others. 
ft.  • 

•  And  by  31  G,  3.  r»  5.  a  further  duty  was  ioipofed  of 
10  1.  p^r  cent,  upon  the  grofs  amount  of  the  faid  duties^ 
trhich  vrzs  to  ceafc  when  certain  dtbrs  were  difcharged, 
occafibned  by  the  late  armament  refpe^^ing  Spain.  But  by 
33  G»  3«-r.  2S.  /  24.  thefaid  duty  is  made  perpetual,  /  i. 

E  c  2  And 
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Carritgei  e«* 

tainted. 


To  ke  recfl-^crtd 


p»ty  on  ca'» 
3  wikceif. 


Pfei^aley* 


Prefent  lutiet 
on  Cfft^to  car- 
ruget  lo  CMfc. 


Arti  by  36  G.  3  €.  14.  /  i.  a  further  additionttilatjr  ir 
impofed  of  10!.  f/r  ant.  upon  the  grofs  amounrof  the  (aid 
duties,  but  not  to  1  x tend  to  the  above  duty  of  10  1.  ftr  unu 
granted  by  3  \  G,  3,  c.  5. 

Nor  (hall  ih'.fe  additronal  duties  extend  to  cafriagcs  ex« 
empted  from  duty  by  any  formtr  ad|  nor  10  hcenfed 
hackney  oache-  ;  nor  to  carriag^a  let  out  to  travel  poft  by 
perfons  Hcenfed  to  let  poft  horfcs.  29  G.  j.  c.  49/  i> 2.  4* 
36  G.  3   c.  14.  /.  I. 

And  by  j^s  ^»  3*  ^*  109.  f,  i,  the  additional  duftes  im* 
pofed  by  2q  G.  3.  r.  49.  upon  coaches  and  diligences  with 
f(}ur  whetis,  kept  as  publitk  n;}ge  coachei,  for  the  purpofe 
of  conveying  pafl^ngers  for  hire,  and  du\y  cnierai  as  fuch, 
andft'f  v^hich  an  annual  duty  of  5  I.  ictipofed  by  1.6  (?•  3* 
U  duiy  paid,  (hall  ct^(t  and  be  no  hinger  paiu. 

Upon  feveral  ap|)e2[h,  the  commiflroners  vperc  of onniOTf 
where  art  innk^epvr,  who  keeps  feveral  four-wheel  car- 
riagf  s,  and  enters  the  fame,  but  keeps  one  in  addrtion  for 
no  other  purpofr  than  to  be  atade  ufe  of  when  any  of  tho£: 
carriages  for  which  the  duty  is  paid  were  out  of  reptir^ 
and  wefc  never  made  ufe^  of  Qn  any  oth^r  occalton,  "that 
fuch  additions!  caniages  were  not  liable  to  pay  the  duty; 
but  the  judges  were  of  o^^kiion  their  determination  was 
wrong.     2^  M<^y  1794. 

The  faid  duties  to  be  psid  in  a  Srfition  to  all  former  du- 
tit  S)  and  are  to  be  aticfl'ed,  raited,  'c^i^^*  ^^^  coHedcd 
according  to^*  attd  tinder  the  fame  rules  and  regulatiom  ai 
by  the  faid  at^  «f  25  G.  3.  c,  47.  is  Axit&tA.   J^  9,  lO.  16. 

And  Ijy  25  G.  j.  c.  47.  for  tv^ty  calafli,  chaife,  or 
chair,  with  tato  or  ihrte  wheels,  or  by  what  name  fo- 
ever  fufh  carri^i^^fs  are  or  m'Z}!  be  called,  drawa  by 
one  or  more  horfess  kept  by  any  perfon  for  his  owa 
ufe,  or  to  be  let  out  (or  hire,  {hall' btr  paid  3 1.  icTs*  yearly. 

/2. 

And  if  the  perfon  Xo  whom  fuch  carriage  (hall  belong* 
(kail  not  have  entered  fhe  ifarne  as  dtredkd  by  the  faid 
adl  of  25  G.  3.  he  (hall  forfeit  y  I.  for  evary  fuch  carriage 
fo  ufed,  over  and  above  aili  expences  in  profecuting  tor 
the  fame.  To  be  recovered  before  one  juftice,  on  con- 
feflion,  or  oath  of  one  witnefk,  by  diflr^fs,  haff  to* the  in* 
former^  and  half  to  be  paid  to  the  cotledor  of  ?he  parflh 
OF  place,  to  be  added  to  (he  afTelTment  of  fiKh  place. 
2^G.3.  f.49./i9. 

By  35  G.  3«  f.  109.  the  prefent  duty  of  3 1.  16 »• 
charged  by  the  25  G.  3.  047-  on  carriages  witb  «wa 
wheals,  of  the  following  defcriptioa,  (hall  ceafe,.  JI 4. 

H  Aid 
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And  in  lieu  thereof,  for  every  carriage  wich  left  chan  N^wdn^^a 
four  wheels,  by  wh^tfocvcr  name  called  or  known,  and  '■"'■'^"  ^»'»* 
drawn  by  one  horfc  and  no  mortr,  whkh  (hafl  or  may  be  ^'  ftind/'^bMt. 
ufed  in  the  afFaifS.  of  hufbandry,  or  for  carrying  goods,  occ^iitf  .^'iy  ii<c4 
wares,  or  merchandize,  fro)  p^ace  ro  place  in  chc  way  of  '  'oi'^^rpv* 
trade,  but  which  {hA\  or  may  be  ufed  occafionally  for  the  df,"n*oy  tre 
conveyance   of  prrfms,   and    which  (hall   be   conftruded  ho(c«olj. 
wholly  of  wood  and  irot>^  without  any  covering  other  man 
a  tilted  covering,  or  any  lining  whatever,  and  without 
fpringn,  and  which  {ball  have  thr  word^,  A  tax£d  Cart, 
and  alfu  the  owner's  n ime  iind  place  of  abode ;  there  ihalt 
be  paid  los.  yearly,  by  the  perfon  keeping  the  fame; 
which  duty  (hall  be  raifcd,   levied^  colled^d,  paid,  ac- 
counted for,  and  applied,  in  the  fame  manner,  by  the  fame' 
perfons  refpeflively,  and  under  the  like  rules,  dircdions, 
and  provlfions,  and  to  the  like  ufes,  as  the  duties  on  car- 
riages with  four,  three,  or  two  wheels.    /  2. 

And  the  faid  duty  of  los.  ihal^be  alfo  liable  to  the  ad- 
ditional duty  of  lOK  per  ttnl,  granted  b;  31  6.  3.  c.  5. 
35  G.  3:  c.  109  J  7. 

Providedi  thai  no  carriage  Oiall  E^  deemed  to  be  within  Carntf^nofa 
the  provitions  of  this  aii,  where  the  fir (t  price  of  oiiginai  *»'it**' '*>»«« 
fum  paid  for  the  fame  to  the  maker  thereof,  or  for  any  (ub-  wit"in^he 
fequent  alteration  or  a Jduion- (repairs  excepted  j,  exceeded  nic^oiAg  of  ibis 
12 1.    /3.  *^' 

And  the  owner  ihall  mark  or  paint,  on  a  black  ground  Own«r*i otme, 
in  white  letters,  or  on  a  white  ground  in  black  letters,  on  *«•"»*»« 
the  outfide  of  the  back  paiinci,  or  b^ck  pan  of  fuch  car-  ^*r,*lgt,t" 
liagej  or  if  it  has  ni  baik  part  on  which  the  fame  can  he 
put,  then  on  the  fide,  or  fume  confpicuous  part  on  the 
omfide  thereof}  his  chriftian  and  furnamc,  and  place  of 
abod^,  and  the  words,  A  taxko  Cart,  in  Roman  let- 
ters, and  in  words  at  full  length  i  fuch  letters  to  "be  at 
l«^alt  one  ir^h  in  length  eaci>9  *^^  ^^  ^  breadth  in.  propor- 
tion ;  and  (hall,  upon  demand,   produce  fuch  c^rruge  to  Carriagrttobt 
niarked  to  the  aflelfor,  furveyor,  or  infpedlor ;  or  at  any  p'©<^w'e'«  w^a 
wrering  i,(  ch«  commiflionecs,  or  to  any  two  of  ihem,  to  '**»""***• 
he  cxiimined  by  chem,  refpeditng:  any  of  the  particulars 
sbove-mtntioned.     And. whoever  fliall  keep  or  ufe  «»ny  fuch  Carri«f<'i  not 
Carriage   fw    the   conveyance  of  perfons,   the  fi^ft   price  conftroaH  »f»a 
thereof,  or  for  any  fui.fe^uenl  addition  or  alu ration  (re-  "IVhu"-',*!"* 
paira  excepted),  exceeded   12  I.  (the   pf<Mif  of  fuch   price  p.y)!.  xJi. 
fliall  lie  on  the  owner)  ^  or  which  (h^ll  be  conftruflcd  in  ^«»iy- 
a«y  rcfpedJt  contrary  to  the  prnvifions  aforcfaid,  or  (hall 
^ot  be  marked  as  aforefaid  ;  or  if  fuch  perfoo  (hall  neglcdk 
<>f  rttufe,  upo.i  demand^  to  produce  fuch  caniage  for  exa» 

£  e  3  minaiioA 
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Perfons  ridtng 
to  fetcK  or  carry 
loadt,  or  to 
church  or  dec* 
'  tioBi« 


llorfet  drawing 
fuch  carta  not 
liable  to  duty. 

Commilfio&eri 


mination  as  aforefaid,  he  (hall  be  liable  to  and  chargeable 
with  the  faid  duty  of  3  1.  lOS. ;  and  the  furveyor,  upon 
notice  thereof,  (ball  certify  the  fame  in  writing  under  bia 
band  to  twocommiflionerS)  in  order  to  have  fuch  carriage 
charged  3  1.  los.  in  the  dficflment  for  that  year  ;  and  the 
faid  commtiTioners  (hall  thereupon  caufe  the  ^ffcffmtnt  ta 
betreSified,  and  the  faid  duty  to  be  Itvicd  accordfngly« 

Provided  always,  ttiat  no  perfon  who  (hall  keep  any  fuch 
carriage  truly  and  without  fraud  to  be  ufed  wholly  in  the 
^affairs  of  hufbandry  or  carriage,  of  goods  in  thecourfe  of 
trade,  (hall  be  chargeable  with  any  duty,  by  reafon^f  any 
perfon  riding  thereon,  when  returning  from  or  going  to  any 
place,  to  or  from  which  any  load  (hajl  have  been  or  (ball 
be  to  be  carried  in  fuch  carriage  in  the  courfe  of  huf^* 
bandry  or  trade  as  aforefaid ;  or  for  conveying  the  owner 
'  thereof,  or  his  family,  to  and  from  divine  fervice  oa 
Sundays  ;  or  perfons  going  to  or  returning  from  the  elcflion 
of  members  of  parliament ;  in  cafe  fach  carriage  (hall  noc 
have  been  ufed  for  any  other  purpofe  of  riding  tbereont 
fave  as  aforefaid.    /,  6. 

But  htr/is  drawing  fuch  carts  as  aforefaid  (hall  not  be 
fubjcft  to  any  dlity  whatever  on  account  of  drawing  any 
fuch  cart.    /  8. 

And  no  commifConer  (hall  ad  until  he  hath  taken  the 
oaths  requifite  to  qualify  him  as  a  commiffioner  of  the  win- 
dow duties,  and  alfo  the  followirig  oath,  to  be  adoiinifiered 
by  two  commiffioners. 

/  A-  B,  A  fwiQt^  thai  1  mil  truly  end  faithfuUf  ikicuU 
thi  office  of  a  commifj^wtr^  according  to  an  a£l  madi  in  thi 
25 16  year  of  thi  reign  of  lung  George  the  Thirds  {6r  tranf- 
ferring  the  receipt  and  management  of  certain  duties  there* 
in  mentioned,  from  the  commiffionera  of  excife  and  com- 
Ditffioneraof  liamps  refpe£lively,  to  the  connni(fioners  for 
the  affairs  of  taxes ;  and  alfo  for  making  further  provifions 
in  rcfpe£t  to  the  faid  duties  fo  transferred  -^'anda^G,  3* 
for  granting  sdditional  duties  on  c^rriagef*  andwihieitT'* 
<  tninty  xvilbcut  favour  or  affiQion^  upon  all  ap foals  that  Jholl 
^  hi  brought  iifon  mo  undtr  the  faid  a£Ly  according  to  thi  hifi 
of  myfkill  and  kntwUdge.     So  hilp  mo  God, 

And  if  any  perfon  fhall  aft  as  a  commiffioner  (except  in 
9dmini(icring  the  faid  oaths)  before  he  fliall  have  taken  fuch 
oaths  as  aforefaid^  he  (hall  forfeit  lOp  1.  25  (7.  3*  (•  47* 
f  13.     2§G.  3.  <•,  49./  12. 

And 
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And  thf  cofumtflioacrs^  in  their  precepts  for  naming  Appointmeotor 
uSkSon  for  the  window  duties^  (hall  give  notice  that  Tuch  «^<^n- 
perfons  are  affo  appointed  aflefibra  tor  che  duty  on  qoacbes* 
23  G,  3.^.47.  /  19.    29  G.  3*  €.  49»  /•  43* 

And  every  ^ffofy  Turveyor,  or  inrpc£lor»  ftall  take  Oath  to  be  t«kea 
the.  follokwing  oaii^  to  be  admlniikrcd  by  two  comoiir-  by  afrarors,  tur. 
fioncia^  r«iX* '"**** 

/  A.  B.  dff/wfor  [or  afftrmj  that  in  making  the  affeffment^ 
which  iy  authority  of  an  a&  made  in  the  lyh  year  of  the  reign 
of  Hn^  George  the  Thirds  for  iransferring  the  receipt  and 
management  of  certain  duties  therein  mentioned,  from  the 
commiffioners  of  excife  and  commiflioners  of  ftamps  re- 
fpedivcly,  to  the  commiffioners  for  the  affairs  of  tax-^s  ; 
and  29  G.  3.  for  granting  additional  duties  on  carriages* 
/  ivHl  charge  all  perfoni  according  to  the  bejl  of  my  fkilt  and 
knowledge,     80  heip  nu  God. 

And  if  any  ftich  pisrfon  fliall  prefume  to  ad  before  he 
fliall  have  taken  iiich  oatb^  be  (ball  forfeit  20 1.  %s,  G.  3. 
«•  47.  /  i8»    19  G.  3*  c.  49.  /  15. 

And  fucb  afiefibra  fliall,  within  14  days  after  t^eir  ap-r  Notice  to  W 
pointmenty  give  or  leave  at  the  dwelling  lioufe  of  every  g  vcn  to  perfont 
perfon  within  bis  limits,    keeping  any  fucb  carnages  as  itficpin^e*""- 
aiforefaid,  or  any  horfe,  liable  to  the  faid  duties,  notice  JUIarUve^'iiti 
in   writing,   lequiiipg  tbem  to  produce  within  14  days  thacof| 
next  enfuing,  lifts  in  writing  of  the  number  of  carriattea 
liable  to  the  fiiid  duties  kept  and  ufed  by  him  within  fucb 
limit  $  the  faid  lifts  to  defcribe  ibe  greateft  number  of 
ftich  carriages  kept  at  any  one  time  in  the  courfe  of  the 
year  ending  on  the  5th  day  of  April  preceding  fucb  notice» 
mod  to  exprefs  the  denomination  of  each  carriage,  and 
10  number  of  wheels,  diftingui(bing  which  are  kept  tor 
prjvMe  uGb,  and  which  for  hire,  and  which  are  ufed  as  pub- 
lick  ftage  coaches ;  and  another  lift  in  writing  of  the  num- 
ber of  horfes  liable  to  the  faid  duties  on  borfes*  kept  and 
ufed  by  him  witbin  Cuch  limits,  fucb  lift  to  contain  the 
greateft  ounJMr  by  him  kept  and  ufed  in  the  courie  o^  the 
year  ending  on  fucb  preceding  5tb  day  of  April  as  afore* 
faid  ;  and  every  perfon  (ball,  after  fucb  notice  fo  given  or 
left,  Quakflout  the  daid  lifts  accordingly,  and  fign  the  fame 
with  his  own  hand,  ^nd  deliver  them  to  fucb  alTcilbr,  at  any 
time' after  1 4  days  from  fu^h  notice,  when  he  (hall  call 
for  the  fame.    And  if  any  fuch  perfon  fliall  negle£k  or  refufe  wko  Aali  d»iU 
to  make  out,   fign,  and  deliver  fach  lifts  wuhin  the  time  ^er  fuch iifl»  ©« 
before  mentioned,  be  fliall  forfeit  lOl. ;  and  fuch  affeflbr  J?';/ui**>je. 
Ibally  from  the  beft  information  be  (^an  obtain,  make  an  iUttu.  the«p 

Voju.  I.  ♦  £  e  4  affeflmcnt  f«fforro «,kt 

'  an  tflcflincat. 
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jtAciTaient  upon  fuch  perfon  of  the  number  of  carfiagtt  and 

horfe8  liable  to  ^e  faid  duties  (o  kept  by  bim,  difttnguifli- 

«|iSch  fliali  net  ^  ing  them  in  manner  as  aforefaid  $  and  fuch  afieflfment  Ihall 

i^tinft!***^        be  final  and  cdnclufive  upon  the  perfon  thereby  charge4t 

f *^  *  who  fliali  not  be  at  liberty  to  appeal  therefrom,  unlcb 

fuch  perfon  (hall  prove  that  he  wa^  not  at  his  dvrelliDg 

boufe  at  (he  time  of  the  delivery  of  fuch  notice,  nor  bc^ 

tween  that-  day  and  the  tim^  limited  fqr  delivering  fuch 

lifts  to  the  afleflbr;  or  unlefs  fuch  perfon  (ball  Allege  an4 

prQve  fuch  other  excyfe  for  not  having  delivered  the  fam^» 

as  the  faid  commiffioners  (ball  thinly  reafon^blc  and  fuffir 

cient.   /  20.  27. 

Such  lift  to  contain  ihi  gnatffi  number  by  kin{  hpt  andntfti 

In  tbi  courji  of  ib^  yesr]  Mt^  fValter  appealed  againft  the 

aflefTment  for  a  four-wheel  carriage,  and  urged  that  he  had 

given  notice  to  the  aiTefibrs  that  he  (hould  appeal  to  ch^ 

commiffioners  to  be  relieved  for  the  ficond  baif  yior^  as  he 

had  not  made  ufe  of  his  carriage  from  Mitkmimas  to  AUd'- 

Jprihy  fb  was  not  liable  to  be  affefled  for  the  fecond  half 

year.     The  commiffioners  were  of  opinion,  that  be  ought 

not  to  be  relieved,  being  an  annual  afleflment,  and  the 

judges  were  of  opinion  their  determinatioii  waa  right. 

a3dij&jn794. 

Afleflbnawnot       Neverthelef9,  fuch  afleflbrs  fliall  not  be  bound  byfucb 

l»oond  bj  inch     jjfta  f^  delivered  to  them  as  aforefaid,  but  (ball  be  at  liber- 

-^''  ty,  if  they  find  any  carriages  or  horfea  omitted  in  fuch  lifisi 

fo  (urcharge  the  fame,  and  make  a  true  aiTefiment  upoii 

every  perfon  keeping  fuch  carriages  or  horfes  within  their 

refpedive  diftrids,   of  the  real  number  of  carriages  oc 

bories  kept  by  each  fuch  perfon.    /•  24. 

Carrtagef  omit-       And  if  any  aficffof,  furveyor^  or  lufpe^ior,  (ball  ntak^ 

ioqble  Sat  *  furcharge  in^refjped  of  any  carriage  or  horfe  omitted  ii^ 

^'       fuch  lift,  fudi  furcharge  (hall  be  made  after  the  rate  of 

double  the  duty  fo  omitted  ;  one  half  whereof  (bail  go  to 

fuch  perfon  making  futh  furcharge.    /  28. 

Wh0reiioairer.       And  if  'at  any  time  there  (half  be  a  negled  of  appoint* 

^*l?nted*or  e-    ^^"*  ^^  affeflTors,  or  if  they  (hall  negleA  what  is  required 

tualheir  duty,  of  tbcm  by  tbts  a£l>  the  furveyor  or  infpedor  of  the  duties 

on  houfes  and  windows,  is  authorized  and  required  to  do 

and  perform  fuch  and  the  like  forvices«8  are  tequired  from 

fuch  affeffors.    /•  17. 

Carrisgrsor  ^^^  ^^  theend  that  no  perfon  may  pay  the  faid  duties  in 

borfet  kept  in     more  did rijfts  than  one  within  the  fome  year,  ever^  perfon 

i*^'"*'  **''•       who  diairmean  to  pay  for  any  carriage  or  borfe  iif  another 

diflrij^,  (hall  fpecify  in  a  lift  or  declaration  the  particular 

pariOi  or  diitrid  wherein  be  means  to  pay  for  fuch  carriage 

01 
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cr  K0»fe  I  and  the  (aid  afltfTora  (hM  eivtar  the  f»id  lad  meo-' 
tioBtd  lift  at  th«  tod  ef  their  feveral  afl^flipems,  and  (bail 
deliver  til*  lame  10  the  furveyor  of  Aich  dilirid^  ia  ofdeT 
tbiH  he  may  craiifmit  the  tame  tp  the  coYi>miflioi]er&  oS 
taxes*  And  i(  any  perfon,  having  been  afltfled  in  one  dkC» 
tfi£k^  fliail  a^io  be  aflcifed  in  another  for  che  fkma  cauiage 
«r  borfe,  tb«  coifimiilionert  within  fuch  latter  diAii£i,  oa 
»pplicacio&  for  thsit  purpofe^  are  required  10  alter  fuch  af- 
icfiinenc^  on  proof  being  given  that  fuch  perfon- haik  paid 
the  duty  in  another  place.    /,  22«  23. 

And  wbeiea^  dtficuktes  may  arife  in  difcovermg  lodgers  uhMn or  ii^    . 
or  inmates  in  any  houfe,  who  keep  carriages  or  hozf*  s  liitblc  mtttn 
•o  the  faid  duties  i  n  is  therefore  ^na&c6^  that  the  inhabtt- 
ans  houfeboider  of  any  houfe  in  which  ibere  (hall  be  any 
lodger  or  iomate  as  aforefiud,  (hall>  within  a  week  ahec 
be  ihali  be  ret^utred  by  notice  in  writing  left  ti  his  hou£B 
by  any   aficilbr^   furveyor,   or  uifpeAor^   deliver  to«  or 
l^ve  for  fuch  aflcfllr,  a  lift  in  writing  of  tvtry  fuch 
kidgtr  Off  imiaie  who  (ball  keep  any  caifiage  or  borfe  li* 
»Ue  to  the  (aid  duties,  containing  bis  cbrifiian  and  fur*  . 
nasct  and  en  account  of  every  f«Kh  carriage  or  borfe  cp 
the  befl  of  h»s  kiiowlrd|:e^  and  if  be  fluU  i^fufr  to  deSi'* 
Ycr  fuch  lift,  or  wilfully  ontif  or  mifrepr«<cnt  any  de* 
Ictiption  which  ought  to  be  contained  therein,  he  fl^all 
fiorfeit  aok   f.iq* 

And  fuch  aAcflor^  Ihall  make  and  deliver  in  writing  fuch  AOcflorf  f  ae- 
affeflmeotf  WMbin  their  refpt£livc  limits  to  the  faid  commif-  ''^^r  ibeir  aCkff' 
iJofiCTS,  within  three  months  next  after  the  time  of  iheir  ^o^l"' 
(o  being  appointed  afiefibrsi  and  two  of  the  faid  t»mmif- 
fioBers  Ihalli  witbie  one  month  neat  afcer,  or  as  foon  attes 
at  con? eniently  ma]r  be^  fign  fuch  afit:fli»ems«  and  aKb  fuch 
forcbarge  as  ihali  have  heeo  made  in  the  mean  time,  tefiify* 
ing  their  allowance  of  the  fame ;  and  ihali  ajppoiiit  two  of  CoileAort  ta  bt 
the  perfons  named  in  fuch  afieflment  to  be  colleflors,  or  ^PP^i"  ^^ 
any  other  two  fuch  perfons  as  they  ihall  thiifk  able  and  re-* 
fponftbk  I  and  ihall  deliver  fuch  aiicfl'ments  unto  the  faid 
c<riie£lors,  who  are  required  to  colledl  the  iaid  duties  io 
afiefled,  and  to  give  aci(iiittaneea  for  the  fame,  and  for  t^e 
payment  thereof  to  the  receiver  general,  nbe  p«riih  or  place 
for   which   they  are  fo  appointed  fiiall   be  anfweiable. 
/.  25. 

And  fuch  fbrvcyor  at  tnfpcdor  may  infpeft  any  fuch  Sorffynr*^  1^ 
USks  and  aflcilments  before  the  fame  be  hgned,  and  alter  and  mty  inipcft 
amend  the  £sme  if  they  ihali  fee  juft  cau(e  1  and  thofe  per^  '''*' 
ioAS  hi  whgfe  cufiody  luch  liils  and  alTeilments  ihall  be,  are 

required. 
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required,  upon  the  requeft  of  fuch  furveyor  or  ififpeAory 
to  produce  the  fame ;  and  if  fuch  furveyor  or  iafpe^lor 
ihall,  upon  hit  furvey,  difcover  chat  any  perfon  who  ought 
to  have  been  charged  with  the  faid  duties,  (hall  have  been 
omitted  or  under^rated,  he  (hali  certify  the  fame -in  writing 
under  his  hand,  together  with  an  account  of  evtry  fuch 
carriage  or  horfe  fo  omitted,  by  way  of  furcharge,  to  two 
commiflionersi  in  order  to  have  the  fame  reAified  in  the 
faid  afTefl'meoty  and  to  caufe  the  duties  to  be  levied  ac« 
cordmgly.    /.  26. 

Provided  al^vays,  that  if  upon  appeal  it  (ball  appear,  that 
fuch  furcharge  was  falfely  and  vexatioufly  made,  luch  fur« 
veyor,  afl'efli)r,  or  infpe£)or,  fo  furcharging  (halt  forfeit 
and  incur  fuch  penalties  and  puni(bmencs,  as  in  and  by  the 
faid  2lI\s  reUting  to  the  duties  on  houfes  and  windows,  arc 
infli^ied  on  fuch  perfons  for  negleA  of  dutv*    /.  .32* 

If  any  perfon  (ball  think  himfelf  over*rated  hvany  afiefi"- 
ment,  charge,  or  furcharge,  he  may,  giving  ten  days  no* 
tice  thereof  to  the  furveyor  or  one  2{k(For^  appral  to  the  ^ 
faid  co'mmiffioners  or  any  two  of  them,  who  are  to  hear 
and  determine  the  fame ;  except  fuch  perfon  appealing 
ihall  have  omitted  to  deliver  fuch  lift  as  aforefaid,  and 
(ball    not   afiign   fpfficient    caufe   for   fuch   omiflion,  in 
which  cafe  the  faid  commtffioners  may  difmifs  the  appeal ; 
provided  that  at  the  time  of  hearing  fuch  appeal,  a  lift 
(hall  be  produced  upon  the-4iath  of  the  appelUnr,  cOn* 
taining  the  grcateft  number  of  carriages  .and  horfrs  fub* 
je£t  to  the  faid  duty,  which  have  been  kept  by  him  within 
the  diftriA  within  the  year  preceding,  with  fuch  defcrip* 
tion  as  to  other  diftri^s  as  aforefaid  $  and  fuch  appeals 
(hall  be  heard  on  Uie  days  appointed  for  hearing,  appeals 
refpeAing  the  duties  on  houfes  and  windows;  and  the 
commifTioners  (hall  not  make  any  abjitement  in  fuch  charge 
or  furcharge,  unfefs  it  (ball  appear  upon  oath  that  fuch 
perfon  is  over-rated;  neverthelefs  they  may  ftrike  off  the 
penalty,  on  application,  of  fuch  appellant,  although  they 
confirm  the  fnrcharge,  if  it  fiiall  appear  there  was  any 
doubt  whether  fuch  carriage  or  borfe  was  chargeable  or 
not,  and  was  not  omitted  out  of  fuch  lift  with  any  inten* 
tjon  to  defraud  the  revenue.    /  30,  31, 

And  all  appeals  once  heard  and  determined  by  two  com« 
miffibners,  on  the  days  appointed  for  hearing  appeals,  iball 
be  final  and  conclufive;  fubjed  nevertheieis,  if  any  perfon 
is  diflatisfied,  to  an  appeal  to  the  judges,  in  the  faoe 
manner  as  for  the  duties  on  houfes  and  wiikiows.  /  33)  34* 

All 
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All  peoaUieft  aboire  ao  I.  are  to  hs  recovered  in  the  cou?te  PenaUin/how 
ftt  JVtftmi'ifitr^  but  penalties  not  exceeding  20  I.  may  be  .re*  ^  ^  iccovcre4. 
covered  before  two  juflices,  on  confefTion,  or  oath  of  one 
witncfs.)  by  difirefs,  half  to  the  king,  and  half  to  the  per- 
fon  who  (ball  inform  and  fue  for  the  liimc  ;  and  for  want  of 
fufficieat  d;flrefs,  th^  offender  (hall  be  feot  Co  prifon,  for 
any  time  not  exceeding  fix  months,  nor  lefs  than  one 
month.    /  36.  39, 

All  conftables  are  to  be  aiding  and  affiding  in  the  exe-  Conibblettot»c 
cution  of  ihis  a6l,  and  are  to  obey  and  execute  fuch  pre-  f ^^^^^g  «nd  iffilU 
cepts  as  (hall  be  to  them  directed  by  tjie  faid  commii&oners*  '"' 
85  <?.  3.  c.  ^7.'  />  40*     29  is.  3.  C0  49.  /  lo. 

Coaches.    Duty  on  new  carriages.    See  d^jrcife^ 

Coach-makers.     See  Cycift* 

Coaches  employed  as  publick  ftage  coaches*    See 
title  |dofft 


T>Y  the  30  C.  2.  Ji.  u  c.  8.  and  6  fif  7  PT.  c.  10.  and  f,'H*|^,,^,^ 
-*^  II  G.  2,   f.   15-   for   the   admcafurement  of  Icccls,  ked*  b'om,' ** 
boats,  waggons,  waint,  carts,  and  other  carriages,  ufed  waggons,  acci 
for  the  carrying  of  coals  in  the  ports  of  NewcqfiU^  Sun^  carrymf  eoali. 
dirkindy  and  the  other  members  of  the  port  of  NewcaJiU ; 
and  by  the  15  G.  3.  r.  ^7.  for  extending  the  like  regu- 
lations to  the  other  ports  of  this  kingihom :  if,  after  the 
admcafurement  thereof  by  the  commiffiooers  appointed  for 
that  purpofe,   the  marks  (hall  be   removed  or  altered  \ 
every  perfon  who  had  a  hand  in  or  was  privy  to  the  doing 
thereof,  (hall,  on  convidion  upon  the  oath  of  one  wit* 
ficfs  before  one  juftice,  forfeit  10 1.  by  diftrefs,  half  to  the 
king  and  half  to  the  difcoverer ;  and  for  want  of  dillrefs^ 
fliifcil   be  committed   to    the    common    gaol    for    three 
months. 

And.  by  31  G.  3.  c.  36*  All  fuch  keels,  boats,  wains, 
carts,  and  other  carriages  ufed  as  afore  (aid,  which  have 
been  duly  admeafurca  and  marked  as  aforefaid,  and 
fuch  marks  afterwards  on  repairing  thereof  or  other* 
wife  have  been  xemovcd  or  altered,  it  is  enadled,  that  the 
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ftme  (hall  be  re^^imt^funi  tni  marked  in  manrter  ifore* 
faid  before  they  are  again  ufed,  on  forfeiture  tbcfcof,  to- 
gether #ith  the  coals  laden  ciiereon.    /,  i. 

And  if  any  perfon  Ihall  urilfuMy  or  dcOgnedly  remove^ 
<)eface,  or  deftroy  any  fuch  mark,  he  ihall,  on  coovic« 
rion,  before  one  juftice,  on  the  oath  of  one  wrtnefs,  for* 
Mx  amd  pay  not  txceeding-  5).  nor  lefs  than  40  s« ;  and  in 
default  thereof,  (hall  be  committed  by  fuch  jufiice  to  the 
ttoufe  of  corredion  neareft  to  the  place  where  the  offence 
vras  commuted,  for  any  time  not  exceeding  one  inoDtb» 
nor  left  chan  feven  days.    /T  4. 

And  by  17  G.  2.  c.  35,  three  jufticea  (i  Q.)  may  (et 
the  prices  uf  coals  called  lea  coals,  brought  by  fea  into  any 
river,  cre^k,  or  pott,  and  fold  by  retail,  aficr  landing  in 
any  place  to  which  the  16  (^  17  C  2.  refpeitting  the 
prices  of  coals  brought- inco  cbe  river  Tljama  doth  not  ex- 
ttndf  at  they  (hall  judge  reafonable  }  allowing  a  compeieRl 
profit  to  the  retailer,  beyond  the  price  paid  tyy  him  to  the 
importer,  and  the  ordinary  charges  ;  and  if  any  ingroffer 
or  reiailer  of  fuch  coals  (hall  refufe  to  fell  as  aforefaid, 
then  the  faid  jufttces  (ball  appoint  fuch  perfons  as  they 
fliall  think  (it  to  enter  into  any  place  where  fach  coals  are 
Hored  up,  and  in  cafe  of  retofal,  taking  a  conflable,  to 
force  entrance,  and  the  (aid  coals  to  fell  at  fuch  ratea, 
rendering  to  the  owner  the  money  k>r  which  they  were 
foFd,  necefTary  charges  being  deducted.  Arul  if  any  adion 
be  brought  againft  the  juftice,  contiable,  or  other  perfon^ 
for  any  thing  done  in  puifuance  of  this  ad,  he  may  plead 
the  general  ifl'ue  j  and  if  the  verdid  be  found  for  him,  be 
(hall  recover  damages  and  treble  cofts.    /.  i. 

But  no  perfon  incerefttfd  in  any  wharf  ufed  for  the  re« 
ceiving  and  uttering  coals,  or  that  trades  in  the  fale  of 
coals,  (hall  a£l  in  the  felting  the  price  of  coals.    /  2. 

Concerning  the  weights,  me^fures,  and  prices  of  coals, 
•fpecially  in  and  s^boui London j  and  a!fo  concerning  the  duties 
thereupon,  there  a<e  regulations  m«de  by  above  forty  dif* 
ferent  a£ls  of  parliament  j  which,  not  being  of  general 
cuncern,  are  heie  omitted. 

By  26  G,  3.  ^.  14.  /  2.  the  coal- meters  are  fubjefied 
to  the  jurifdld^ion  of  the  quarter  fcilions  for  Surrey, 

By  J.  27.  Prnalties  not  exceeding  5 f.  afe  recoverable 
before  one  or  more  Juflices  of  the  peace  for  Surrty. 

By  c,  83.  f.  7..  Jurifdiilion  is  given  to  the  jbftice^  of 
Lofdoti  and  MidMejex^  as  to  farks  of  icfs  drmenfioni  than 
picicribed  by  the  a£tj  and  as  to  (bort  meafurc. 

And 
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Ax\i  by  c*  n%'  /  !•    J^iflices  arc  impowcKd  Co  ex»* 
mine  witncfles  00  oath  or  affirmation. 

For  cb€  dtftroying  of  coal  works.     See  ^'^tefff 

Cocoa  nuts.     See  i^fti(u 

GoflFce.    Sec  dUyxife. 


Cotn. 

For  mailers  common  to  this  with  other  trearons. 

Ice  title  t&reafoitf  ^ 

r'OJN^  in  Frtmlu  rigiii6jctb  a  comer,  and  from  thence  Ongioaiofaw 
^  hath  i(s  name  (according  to  L.  Cie);  becaufe  in  an-  wor4. 
ci«nt  times  money  was  Tquare^  with  corhert,  as  it  is  in 
fome  countries  to  this  day.     i  In^,  207. 

Others  derive  ibis  wcrd,  which  in  the  old  French  is 
written  m^n  j  as  alfo  the  Italian  eunioy  and  the  Spanilh. 
tu*i99  from  the  Greek  word  xoivq:;^  tommums  j  bccaufc 
n^oney  is  ^he  common  mean  or  ii.Aruinent  of  cra£ck. 

But  thelederivations  feem  too  artificial*  The  word  doth 
properly  ftgnify  a  wedge,  as  the  Latin  cumrft ;  and  ha>h  a 
verb  belonging  to  it  in  the  feveral  languages  r  and  is  tranf- 
lated  to  lawful  jnpney;  cither  from  the  form  cf  a  wedge^ 
ingot,  or  lingot  (linguitla)^  in  which  bullion  was  tranf- 
ported  From  all  antiquity  ;  or  elfe  from  the  in(}run>enr,  a 
wedge  or  chiffel,  with  whi^^h,  in  trade,  thefe  lingots  were 
occaiionally  cut  to  the  weight  required,  as  they  are  at  this 
day  iiv  the  Eaji  Indies^  with  (beers. 

No  other  weight*  than  fuch  as  (hall  be  fiatnped  or  WetghtiAw 
marked  by  the joflBcer  appointed  by  his  niajefty  for  that-pur-  ««»"• 
pofe,  (haU  be  fufficient  In  law  for  detertiiining  the  weight 
of  the  gold  and  ftlver  coin.     And  if  any  perfoo  /hall  cnun. 
terfeit  fiicb  ilatop  or  mark,  or  knowingly  fell  any  weight 
with  the  imprei&oo  of  fuch  councer£eit  ftamp  thereon  \  4or 
(ball  wilfully  increafe  or  diof^imfli  any  fuch  weight  after  it 
has  been  fo  fiaa^)ed  or  cnaf  k«d  ;  or  •ufe  any  fuch  weight 
in  weighing  the  gold  and  filver  com  of  this*,  realm,  know-- 
log  the  fame  to  be  fo  io^eafed  or  dimioifhed :  be  Jthail,  on 
cunvififon  before  two  jufiices,  forfeit  any  fum  not  ^ceed* 
iog  50 1*  half  to  the  king,  and  half  to  bioi  that  ihM  in- 
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form  or  fue ;  and  in  default  of  payment,  he  (hall  he  com- 
mitted to  the  common  gaol  or  houfc  of  corre^on  for  any 
time  notvcxceeding  three  months.     14  G*  3.  ^.92. 

The  legitimation  of  money,  and  the  giving  it  its  deno* 
minated  value,  is  dnq  fpecial  part  of  the  king's  prerogative. 
I  H  H.  188. 

But  in  order  to  fix  the  value,  the  weight  and  fineoefs 
of  the  metal  are  to  be  taken  into  confideration  :  When  a 
given  weight  of  gold  and  ftlver  is  of  a  given  finenefs,  it  is 
then  of  the  true  ftandard,  and  called  Sterling  metal,  and 
of  ihis  (lerling  metal  all  the  coin  of  the  kingdom  rouft  be 
made  by  the  ftatute  of  the  25  Ed.  .3.  yf.  5.  r.  13.  So  thit 
the  king's  prerogative  feemeth  not  to  extend  to  the  debafing 
or  enhancing  the  value  of  the  coin  below  or  above  the 
fierling  value,     i  Blackft.  2784 

And  the  king  may  by  his  proclamation  legitimate  ffi'* 
reign  coin,  and  make  it  current  money  of  this  kingdom, 
according  to  the  value  tmpofed  by  fuch  proclamation,  i  H. 
H.  192* 

And  therefore  both  Englijh  money,  coined  by  the  king's 
authority,  and  foreign  coin  made  current  by  proclamation, 
are  within  the  denomination  of  lawful  money  of  Engknd% 
I  Inft.  207. 

But  of  this  latter  fort  there  \i  none  at  prefent  in  England \ 
Portugal  money  being  only  taken  by  cotifent,  as  approach- 
ing neareft  to  our  fiandard,  and  falling -in  tolerably  tvell 
with  our  divifions  of  money  into  pounds*  and  (hiUingSi  but 
no  perfon  is  obliged  to  take  it.    4  Blackft.  89. 

And  only  gold  or  filver  coin,  and  not  bcaft  or  cop« 
per,  are  within  the  denomination  of  thi  klng^s  nmtf 
mentioned  ia  the  ilatute  of  25  Ed.  3.  Jl^  5.  c.  2.  i  Haw, 
42. 

And  no  perfon  can  be  inforced  to  take  in  payment  any 
money  but  of  lawful  metal,  that  is  of  filver  or  gold.  2  Ifjfi^ 
577.  Except  for  fums  under  fixpence.   i  //.  H.  1^5. 

By«  the  ftatute  of  25  Ed.  3.  >?.  5.  c.  2/  it  is  made 
treafon  to  counterfeit  ^J>c  coin  of  this  realm:  That  is  to 
fay,  whether  the  perfon  otter  it  or  not.  3  InJ.  16. 
I  Haw.  42^ 

And  if  any  perfon  fliall  falfely  forge  and  counterfeit 
any  fuch  kind  of  coin  of  gold  or  filver,  as  is  not  the  pro* 
per  coin  of  this  realm,  and  fhall  be  current  therein  by 
the  king's  confent ;  he,  his  counfellors,  procurers,  aiders, 
and  abettors,  Ihall  be  guilty  of  high  treafon.  lA/ar. 
jej:  2.  r.  6. 
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By  Ac  5  El.  ^«  II.     Clipping,  wafliing,   rounding,  CUpp-nf ,  wift- 
or  fill ngy  for  lucre  or  gain,  any  ihc  proper  coin  of  this  ''''6»"^"K» 
rcalm^  or  the  d  ;minions  thereof,  or  of  any  other  realm 
current  within  this  realm  by  proclamation,  (hall  be  ad« 
judged  creafon  in  the  oiFenders,  their  counfeiloxs,  confent- 
ers,  and  aiders. 

And   by  the  18  EL  r.  t.      If  any   perfon  (hall,  for  impainnf^ 
lucre  or  g^in,  by  any  arc,  ways,  or  means,  impair,  di-'^'l"'";^*''^^ 
minifh,  fatfify,  fcalc,  or  lighten,  the  4>roper  coin  of  this    *  '^*"*' 
realnn,  or  any  the  dominions  thereof,  or  the  coin  of  this 
realm  allowed  t>  be  current  (at  the  time  of  the  offence 
committed^  by  the  king's  proclamation;  he,  his  counfeU 
lors,  confcnters,  and  aiders,  (hall  be  guilry  of  treafon. 

'And  if  any  perfon  (not  employed  in  the  mint)  (hall  Cdg'kog. 
mark  on  the  edges  any  the  current  coin  of  this  king« 
4om ;  or,  if  any  perfon  whatfoeverfhall  mark  on  the  edges 
any  of  the  diminiflied  coin  of  this  kingdom,  of  any  coun-  ^ 

^terfeit  coin  refembling  the  coin  of  this  kingdom,  with  let- 
ters or  grainings,  or  other  marks  or  figures  like  unto  thofe 
on  the  edges  of  money  coined  in  the  mint;  he,  his  coun- 
fellors,  procurers,  aiders,  and  abettors,  (hall  be  guilty  of 
high  treafon.  8  &  9  /A^.  c*  26.  /•  3.  Profecution  to  be 
in  (ix  months,     i  Jn,  y7.  i.  «.  9. 

Alfo,  if  any  perfon  (hall  colour,  gild,  or  cafe  over  Colouring 
with  gold  or  (liver,  or  with  any  wa(h  or  materials  pro- 
ducing the  colour  of  gold  or  fitver,  any  coin  refembling 
any  the  current  coin  of  this  kingdom,  or  any  round  blanks 
of  bafe  metal,  or  of  coarfe  gold  or  coarfe  (ilver,  of  a  fit 
fize  and  (rgure  to  be  coined  into  counterfeit  milled  money, 
refembling  any  the  gold  or  filver  coin  of  this  kingdom ; 
or  if  any  perfon  (hall  gild  <Sver  any  filver  blanks  of  a  (it  (iae 
and  figure  to  be  coined  into  pieces,  refembling  the  current 
gold  coin  of  thtslcingdom ;  he,  his  counfellors,  procurers, 
aiders,  and  abettors,  (hall  be  guilty  of  high  treafon^ 
8  (^  9  ^.  26.  /  4.     Profecution  to  be  in  three  months* 

And  by  the  15  &  16  G.  2.  c.  2C.  If  any  perfon  (hall 
wa{h,  gild,  or  colour  any  lavi^ful  or  countetfeit  filver  coin 
called  a  flsilling.or  fixpence,  or  add  to  or  alter  the  impref- 
fion,  or  any  part  thereof,  on  either  fide,  with  intent  to 
make  fuch  (hilling  or  (ixpence  refemble  a  guinea  or  half 
guinea;  or  (hall  any  way  alter  or  colour  halfpennies  or 
^rtbings,  with  intent  to  make  them  refemble  a  (hilling  or 
fixpence :  he,  his  counfellors,  alders,  and  abettors,  (hall  be 
guilty  of  high  treafon.     Profecution  to  be  in  fix  months. 

L.  HaU^  fpeaking  of  copper   halfpence  and  farthjn^s,  Coonterfeitini 
makes  it  a  quxry,  whether  the  counterfeiting  of  ihcm  oe  baifpence  m^ 
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Mttfetfen  wHhin  *bc  ft«fitte  of  25  £^  3.  but  Indiies 
10  t}»e  negative.     1  Ji.  //.  195.  21 1,  ai2. 

iAfx)  with  this  9gree<  the  fenfe  of  the  icci>0dtttre,  in  the 
ftttuteof  i5(5f  i6C?.£.  r.28.  which  rccrting,  that  wbeic^ 
as  the  counterfeiting  of  the  copper  coifi  of  this  kingdom  it 
only  a,inF(<]eni^anor,  and  the  punifliment  often  very  fmalU 
therefore  enafieth,  that  if  any  perfon  fttall  coin  or  conn- 
forfeit  hrafs  or  copper  halfpence  or  farthings  %  he,  his 
coonfeliora,  aider^s,  and  abettors,  (ha41  fiiSer  two  years 
knprrfonment,  and  find  ftircttes  for  their  good  behaviour 
for  two  years  more.    /  6.  • 

And  further,  by  the  1 1  (?.  3.  r<  40.  If  any  pfffon 
Ihall'malce,  coin,  or  counterfeit,  any  of  the  copper  monies, 
of  this  realm,  commonly  caiUd  an  halfpenny  or  farthing ; 
or  (hall  buy,  felU  take,  receive,  pay,  or  put  off  any  coun- 
terfeit  copper  money,  not  mehcd  down  or  cut  in  pieces, 
at  or  for  a  tower  rate  or  lvalue  than  by  its  denomioation  it 
doth  import  Qr  was  coMsterfeLted  for ;  he  (ball  he  gu'dty  of 
felony  [r>ut  within  clergy].  And  one  jufticc,  on  com- 
plaint upon  oath  that  there  is  )\xi\  caufe  to  fufpe^l,  that 
any  perfon  bath  been  concerned  in  countcrfoiting  the 
copper  monies  of  this  realm,  may  by  his  warrant  caufe 
the  dtvclling  houfe,  room;  ikvcvklhop,  outhoitfe,  yard, 
garden,  or  other  place,  bekongiog  to  fuch  f«i(peficd  per- 
fon, to  be  fcarcbed  for  tools  and  impletnents  for  coining 
ftich  copper  monies :  And  if  any  fuch  tools  or  implements 
fball  at  any  time  be  found  hid  or  concealtd  in  any  place  fe 
fearched,  cjt  \>t  found  in  the  cuftody  of  any  perfon  wbat« 
ibevcr  not  eotployed  in  Dis  majeily's  nnnt^  nor  having  the 
fame  by  foaie  lawful  authority  ;  it  (hall  be  lawful  for  aay 
perfon  whaHbever  difcoyering  the  fame,  to  fei^e  fuch  tools 
OF  implements,  and  carry  the  fame  forthwith  to  a  jufticet 
who  (hall  caufe  the  fame  to  be  fecured  and  produ^d  in 
evidence  agatnft  any  perfon  who  (halt  be  prdfecuted  for  any 
the  offences  aforcfaidt  in  fome  court  proper  for  the  deter* 
mination  thereof;  and  after  they  (hall  have  been  prodnce<i 
in  evidence,  as  well  the  fame  fo  produced,  ais  the  other 
fo  feizicd  and  not  produced  in  evidence,  (ball  forthwith,  bf 
order  of  the  couK,  or  by  order  of  a  juftice,  if  there  Aaii 
be  no  triali  be  defaced  and  deftroyed,  or  other  wife  difpofed 
of  as  fuch  court  or  jufiice  Iball  dircd. 
Coonterrettinf  jf  ^^y  perfon  (hall  falfely  forge  or  counterfeit  any  fuck 
"""  "*'  "*'"  kind  of  coin  of  gold  or  filver,  as  ai  iKit  the  proper'coia 
of  this  realm,  nor  permitted  to  be  current  within  this 
realm  ;  be,  his  procurers,  aiders,  and  abetters  ftlU  bc 
guilty  of  mifpriiion  of  high  ueafon.     14  EL  u  ^ 
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If  any  pcrfon  (Iiail  bring  falfe  money  Into  the  realm,*  Bringing  In  fali^ 
Counterfeit  to  the  money  of  England^  knowing  ifie  fame  to  "»o"cy, 
be  falfe,  to  merchandifc  or  make  payment,  in  deceit  of  the 
king  and  his  people  ;  he  ftiall   be  guilty  of  high  trcafoii. 
25  Ed.  3.  y?.  5.  f.  2. 

Alfo,  if  any  perfon  fhall  brinz  froTi  the  parts  beyond 
the  fea,  any  forged  and  counterfeit  monc*y  like  to  the  "old 
or  filvcr  coin  of  foreign  re;ilms,  current  in  pnynicnt  vvith- 
io  the  king's  realm  by  the  kin;5*s  fulFcrarjce  and  confcnr, 
knowing  the  fame  to  be^  falfe  ar  d  counterfeit,  to  the  intcnc 
to  utter  or  make  payment  of  the  fame  within  this  realm, 
by  merchandizing  or  otherwife  ;  he,  his  counfellors,  pro- 
curers, aiders,  and  abettors,  (h^li  be  guilty  of  high  trcafon. 
li^  2PA^  M.  c.i\.f.%. 

Note;  T\\\<  muft  be  brought  from  a  foreign  nation,  and 
not  from  Ireland^  or  other  place  fubjedt  to  (he  crown  of 
England^  bccaufe  tne  counterfeiting  there,  is  punifhable 
by  ihc  laws  of  our  king,  as  much  as  in  England.     1  Haw. 

Sir  Mtchael  Fojler  obfervinp;  upon  thefe  ofFmccs  (and 
of  the  offence  above  mentioned,  of  counterfeiting  foreign 
current  coin)  fays,  profecutions  for  importing  money 
counterfeit  10  the  fimilitude  of  Englijh  coin  have  been 
very  rare  ;  and  for  the  offences  of  counterfeiting  foreign 
coin  legitimated  by  proclamation,  and  of  importing  fiich 
coin,  there  can  be  none,  as  things  ftand  at  prefent,  till 
the  crown  (hall  be  advifed  to  legitimate  fome  fpccies  of- 
foreign  coin.  I  know  of  none  (fays  he)  now  current 
among  us  that  is*  legitimated,  and  moft  probably  none 
•wiil.  For  if  the  offences  of  counterfeiting  and  diminifh- 
ing  foreign  coin,  and  of  importing  fuch  counterfeit  and 
diminiihed  coin,  which  are  great  evils  and  daily  growing, 
were  made  more  penal  than  they  are  at  prefent,  he  fays 
he  knows  of  no  good  end  that  could  be  anfi^^ered  by  te* 
gitimating  any  fpecies  of  it;  on  the  other  hand,  there 
leem  to  be  great  inconveniences  that  would   attend  it. 

If  any  prefs  for  coinage  (hall  be  found  in  the  cuflody  coJrVlog  prefi 
of  any  perfon  (other  than  th*:  ofHccrs  of  the  mint),  it  and||jiu 
(ball  be  /eised  for  The  king's  ufe ;  and  every  perfon  in 
whofc  cuftody  fuch  prefs  (hall  be  found,  (hall  forfeit  500 1  , 
half  to  the  king,  and  half  to  the  informer.     7^8  IK 
C.19./.4. 

And  by  8  £^  9  ^.  r.  26.  No  perfon,  unlefs  employed 
in  the  mint^  (halt  knowingly  make  or  mend,  or  begin  or 
proceed  to  make  or  mend,  or  aHlft  in  the  making  or  metid- 
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irig  of  any  puncheon,  counter-puncbton»  matrix^  fitmp, 
dye,  patternt  or  mould,  of  fleel^  iron,  filver,  or  other  metal, 
or  of  fpaud,  er  fine  founders  earth,  or  faod,  or  of  any 
other  materials  whatfoever,  in  or  upon. which  there  (hall 
he,  or  be  made  or  imprefled,  or  which  will  make  or  im- 
prefs  the  figure,  damp,  or  refembiance  of  both  or  either 
of  the  fides  or  flats  of  any  gold  or  filver  coin,  current  with- 
in thi^  kingdom  i  nor  fliall  knowingly  make  or  metld,  or 
begin  or  proceed  to  make  or  mend,  or  affift  in  the  ma^ng 
or  mending  of  any  edger  or  edging  tool,  inftrument,  or 
engine,  not  of  common  ufe  in  any  trade,  but  contrived 
for  making  of  money  round  the  edges  with  letters,  grain- 
ings,  or  other  marks  or  figures  relembling  thofe  on  the 
edges  of  money  coined  in  the  mint;   nor  any  prefs  for 
coinage  ;  nor  any  cutting  engine  for  cutting  round  blanks, 
by  force  of  a  fcrew,  out  of  flatted  bars  of  gold,   filver, 
or  other  metal ;  nor  (hall  knowingly  buy  or  fell,  hide  or 
'  conceal,  or  without  lawful   authority  or  fufficicnt  excufe 
for  that  purpofe,  knowinglyhave  in  his  houfe,  cuflody, 
or  poffcflion,  any  fuch  puncheon,  counter* puncheon,  ma- 
trix, (lamp,  dye,  edger,  cutting  engine,  or  other  tool  or 
inftrument  before  mentioned  ;  on  pain  that  luch  perfun, 
his  counfellors,  procurers,  aiders,  and  abettors,  (hall  be 
guilty  of  high  treafon.    /•  i.     Frofccutton  to  be  in  three 
months.  /  9.    But  by  the  1  An.Ji.  1.  ^.  9.  /  2.  The  pro- 
fecution  for  offences  by  making  or  mending,  or  begtooing 
or  proceeding  to  make  or  mend  any  coining  tool  or  inflru* 
ment  in   the  abovefaid  2St  prohibited,  or  by  marking  of 
money  round  the  edges  with  letters  or  grainings,  may  be 
commenced  at  any  time  within  fix  months. 

•  And  if  any  perfon  (hall,  without  lawful  authority, 
knowingly  convey,  or  affift  in  conveying  out  of. the  miot, 
any  puncheon,  counter- puncheon,  matrix,  dye,  ftamp^ 
edger,  prefs,  or  other  tool,  engine,  or  infirument  ufed  for 
or  about  the  coining  of  monies  there,  or  any  ufcful  part 
of  fuch  tool  or  infirument  i  he,  bis  counfellors,  procurers,' 
aiders,  or  abettors,  (hall  be  guilty  of  high  treafon* 
8  ^  9  /iT.  c*  26*  /  2.     Profecution  to  be  in  three  mooth$. 

And  if  any  puncheon,  dye,  ftamp»  edger,  cutting  en- 
gine, prefs,  flaflc,  or  other  tool,  inflrument,  or  engine,  ufed 
or  defigned  for  coining  or  counterfeiting  gold  or  filver 
monies,  or  any  part  of  fuch  tool  or  engine,  (hall  be  hid 
or  concealed  in  any  place,  or  found  in  the  houfe,  cufiody, 
or  pofleflion  of  any  perfon  not  employed  in  the  mint,  nor 
having  the  fame  by.  fome  lawful  authority  :  any  perfon 
6  whatfoercr 
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wbatfoerer  difcovertng  the  fame,  may  and  {hall  feize  the . 
fame,  and  carry  them  forthwith  to  fome  juftice  of  the 
peace  to  be  by  him  fccured,  to  be  produced  in  evidence, 
asainft  any  perfon  who  fliali  be  profecuted  for  any  fuch 
offence.  And  after  they  have  been  produced  in  evidence, 
they  (hall  forthwith  by  order  of  the  court  (or  by  order 
aod  in  the  prefence  of  a  jufilce  of  the  peace,  if  there  hath 
been  no  trial)  be  totally  defaced  and  deftroyed.     8  isT  9  ^. 

For  the  better  prevrnting  the  clipping,  diminifhing,  or  Sclitfig  of  c1ip« 
impairing  the  current  coin,  if  any  perfon  Ihall  buy  or  ^'"^ 
iell,  aod  knowingly  have  in  hia  cuftody  or  poflcfEon,  any 
clippings  or  filings  of  the  current  coin  of  this  kingdom  ; 
be  ftall  forfeit  the  fame,  aod  alfo  $00 1.  half  to  the  king, 
and  half  to  the  informer ;  and  Ihall  he  branded  in  the 
right  cheek  with  the  letter  R ;  and  be  imprifoned  till  the 
paj^ent  of  the  5001.    6  &  7  ^.  <•  17.  /.  4. 

And  if  any  flialt  caft  ingots  or  bars  of  filver,  in  imita-  Bul|ioQ« 
tion  of  Sp4mjh  bars  or  ingots,  or  flamp  them  in  likenefs 
of  the  Spanifi  ftamp,  he  fliall  forfeit  the  fame,  and  alfo 
500 1.  half  to  the  king,  and  half  to  the  informer.  6  (^'7  ty. 

€.  17.  /.  3. 

And  if  any  brokert  not  being  a  trading  goldfmith  or  re* 
iinar  of  filver,  (hall  buy  or  fell  any  bullion  or  molten  fil* 
ver,  he  &all  be  imprifoned  fix  months,    f.  7. 

And  the  warden  of  the  company  of  goldfmiths,  with 
two  of  the  court  of  affiftants  within  the  bills,  and  two* 
juftices  elfewhere,  may  enter  into  the  houfe,  room,  or 
workfhop  of  any  perfon  fufpcAed,  and  with  the  help  of  a 
conftable,  may  break  open  any  door,  box,  trunk,  cheft, 
cupboard,  or  cabinet,  to  fearch  for  bullion  fufpefled  to  be 
concealed  ;  and  if  found,  they  (hall  feize  the  (ame,  and 
the  perfon  in  whofe  pofTeffion  it  (ball  be  found  :  and  the 
faid  wardens,  affiftants,  and  conftables,  within  the  bills, 
(hall  carry  him  before  the  next  jufiice,  which  jufiice,  and 
the  faid  two  juftices  eUewhere,  may  examine  him ;  and  if 
he  (hall  not  prove  by  the  oath  of  hirofclf,  or  of  a  credible 
witnefs,  that  it  is  lawful  filver,  and  was  not  current  coio^ 
nor  clippings  thereof,  he  (hall  be  committed  \  and  if  on 
his  trial  he  (hall  not  4>rove  the  fame  by  one  witnefs,  he  (hall 
be  imprifoned  fix  months.    /  8. 

i\nd  no  perfon  (hall  (hip  any  molten  filver  or  bullion, 
without  certificate  from  the  court  of  the  lord  mayor  and 
aldermen  of  L«ndtn^  and  oath  made  before  them  by  the 
ov^ner  and  two  wttnefles,  that  it  is  foreign  bullion,  and 
that  no  pan  of  it  was  the  coin  of  this  reaSm,  or  clippings 
F  f  31  thereof. 
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thereof,  nor  phtc  wrought  within  this  kingdom;  on* ptin 
that  the  fame  (hall  be  forfeited,  half  to  the  king,  and  half 
to  the  officer  or  o'her  perfon  who  (hall  fcize  the  fame. 
And  the  owner  (hall  forfeit  double  the  v^lue  thrreof,  half  to 
the  king,  and  half  (with  cofts)  to  him  that  (hall  fue.  And 
the  captain  or  maftcr  of  a  (hip  (if  it  belong  to  a  fubj^S), 
permitting  the  fame,  (bail  forfeit  200  1.  to  him  who  (hall 
fue  ;  and  if  it  is  a  kin2,*s  (hip,  he  (hall  moreover  forfeit 
his  employment.  And  if  any  officer  of  the  cuf^oms  (haR 
grant  a  cccquet  for  exporting  the  fame,  before  fuch  cer- 
tificate and  entry  thereof  m^de  ;  he  (hal!  forfeit  200  I.  and 
bis  office.  And  in  cafe  of  ieizuie  of  fuch  bullion,  or  ac- 
tion brought  for  the  forfeitures,  the  proof  (hall  lie  upon  (he 
owner ;  and  for  want  of  proof  it  (hall  be  forfeited,  'j  ^ifK 
£.  19.  /.  6,  7,  8,  9'. 

And  if  any  bullion  is  entered  to  be  exported,  o  her  than 
in  the  name  of  the  tru«  owner  or  importer ;  the  exporter 
fhall  forfeit  the  fame,  or  the  value  thereof;  half  to  the 
kind)  and  half  to  htm  who  (hall  feize  or  difcovcr  the  fame. 
bG  T  py.  c.  17.  /  H- 
Bfanch'd  cop-  Ar;d  whcreas  fcveral  mixtures  of  metals  have  been  in- 

perandotJCT       vented  in  imit.jtion  of  aold  and  filver,  and  blanched  cop- 

bAJo  metal.  ^        ,  ....  i  r         r    •         •       •         •  r  r%  J 

per  IS  principally  made  uie  of  in  imitation  of  iiiver,  and 
feldom,  if  ever,  for  any  hone(t  or  good  purpofe,  it  is 
enacted,  that  if  any  perfon  (liall  blanch  copper  for  fa'e,  or 
mix  blanched  copper  wiih  ftlver,  or  knowingly  buy  or  fcH 
cr  offer  to  fa!e  blanched  copper  alone,  or  mixed  with  61- 
vcr ;  or  (hall  knowingly  and  fr<<udulently  buy  or  fell  or 
offer  to  fale  an^i  malleable  compc  Gcion  or  mixture  of  me- 
tals or  minerals,  which  (lull  be  heavier  than  filvcr,  and 
look,  and  touch,  and  wear  like  f(andard  gold,  but  be 
manifcOly  worfe  than  ftandard  ;  he  (hall  be  guilty  of  fe- 
lony, and  (hall  fuffcr  death  as  in  cafe  of  felony.  Profecu- 
tion  to  be  in  three  months.     8  ^  9  /K  r.  20.  f*  6,  9. 

Payingwin  If  any   pcrfon  (hall  take,  receive,  pay,  or  put  off  an? 

MderTAlot.  counterfeit  milled  money,  cr  any  milled  money  whatfo- 
^  ever,  unlawfully  diminifhcd,  and  not  cut  in  pkees,  at  or 
for  a  lovver  rate  or  value*  than  the  fame  by  its  dcoomtna* 
tion  doth,  or  i\yA\  i»Ttf»ort,  or  was  coined  or  counter- 
feited for  ;  he  fJ  ail  he  gulty  of  felony,  and  fuflFcr  death  as 
in  cafe  of  fv^Iony.     Prolccution  to  be  in  three  months.    M 

ITftfring hlfe  If  one   pcrlt/O  counterfeits,,  and   by   a^^recment  biforc 

m^.v/,  the  countcrrucmti,  another  pcrfon  is  Xp  take  off  and  Tcnt 

the  counie/feit  n^or.c y,  fuci)  oiher  is  an  aider  and  abettor, 
and  con.cqucntly  a  principal  fraitor  (for  in  high  ticifon 
there  are  no  acceilarieO*     J  //•  H.  a.14. 

If 
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If  one  perfon  rounferfeits,  and  another  (knowing  that 
he  did  fo)  puts  it  ofF,  but  without  any  fuch  previous  agree* 
mcnt  ;  fuch  other  perfon  feems  to  he  all  one  with  a  re- 
ceiver of  him,  becaufe  be  maintains  him.      i  H.  H,  214. 

If  one  perfon  counterfeits  and  another  perfon  know$ 
that  he  6\ii  fo,  and  d'Mh  d;  11  her  f^ceivc,  maintain,  or  abet 
Iiirn,,  but  concealb  \\h  knuwlcdc^e;  this  is  mifprifion  of 
Crcafun.     //. 

Bur,  fnrrr.crly,  where  it  did  appear,  that  the  utterer  of 
counterfeit  money  knew  wmo  counierfcittrd  it,  but  barely 
ytcered  it  for  bis  own  benefit,  although  he  knew  it  was 
counterfeit,  yt  it  was  only  a  cheat  and  mifdemeanor^ 
punifluble  by  fine  and  imprifonment  (contrary  to  the  opi- 
rion  in  Stanf-jrd  %\\d  D.Jto*t)  ;  but  now  by  the  (latute  of 
15  G  2.  c.  28.  it  is  enatfied,  that  whereas  the  uttering 
fA[-:  money  is  a  critic  frrcjucntly  comrnitted  all  over  the 
kinodiim,  and  the  i^ftcnders  are  not  deterred,  becaufe  it  is 
only  a  mifdeme^nor,  and  the  punifhtneiit  generally  fniall, 
the*  'here  is  reafon  to  believe  that  the  uttrrers  are  often 
the  coiners,  or  in  confederacy  with  them  ;  therefore,  i( 
any  perfon  (hall  tender  in  payment  any  counterfeit  coin, 
knoAing  it  to  be.  fo,  he  flial  for  the  firft  offence  fufFer  fiK 
months  imprifonment,  and  find  fureties  for  his  good  be-  • 
haviour  f.r  fiX  months  longer;  fnr  the  fecond  ofJcncc, 
fhall  fuffer  two  years  imprifonment^  and  find  fureties  for 
two  years  more ;  and  for  the  third  oftVncc,  (hall  be  guilty. 
of  felony  without  benefit  of  clergy. '  /  2. 

And  if  any  perfon  (hall  tender  in  payment  any  coun- 
terfeit money  (knowing  it.  to  be  fo),  and  (hall  either  the 
fame  day,  or  within  ten  days  after,  knowingly  tender 
other  fdlfe  mon^^y  in  piyment,  or  at  the  time  of  fuch  ten- 
dering have  more  in  his  cuftody  ;  he  (hall  for  the  firft 
offence  fuffcr  a  year's  imprifonment,  and  find  fureties  for 
his  good  behaviour  for  two  years  more  ;  and  for  the  fecond 
offence,  (hall  be  guilty  of  felony  without  benefit  of  clergy. 

Perfons  guilty  of  the  faid  crimes  (hall  be  tried  and  con- 
vided  in  fuch  manner  as  is  ufed  againft  offenders  for 
counterfeiting  the  coin  :  and  the  clerk  of  a(Eze,  or  cleric 
of  the  peace,  where  the  firft  convidtinn  was  had,  (hall 
certify  the  fame  by  a  tranfcript  in  few  words,, containing 
the  tenor  of  fuch  conviction  (for  which  be  (hall  have 
2  s.  6d.);  and  fuch  certificate  being  produced  in  court, 
fhall  be  fufHcient  proof  of  the  former  convidion.  Profe- 
cucion  to  be  in  fix  months.   /•  5.  9. 

Ffj  Notcj 
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Note ;  By  this  it  (hould  reem,  that  the  luft'^ces  of  the 
peace  in  feffions  have  power  to  try  fuch  ofieoders;  other- 
wife  this  dire£^ion  to  the  clerk  of  the  peace  to  certify  the 
conviction  is  incongruous ;  for  he  is  not  the  proper  pcrfoa 
IQ  certify  what  is  done  in  another  court,  where  he  is  not 
'  neceflarily  fuppbfed  to  be  prefcnt :  albeit  no  power  is  given 

to  the  feflions  by  any  exprcfs  words  in  this  ftatute  to  bear 
and  determine  fuch  offences. 

.  By  the  ftatute  9  G.  3  Cm  37.  If  any  churchwarden  or 
overfcer  cf  the  poor,  or  perfon  authorized  by  him»  (hall 
make  any  payments  to  the  poor  in  any  bafe  or  counterfeit 
money;  one  juftice,  on  complaint,  may  fummon  the  of- 
fender, and  on  his  non*appearance,  or  confeffion,  or  proof 
of  the  ofFence  by  the  oath  of  one  witnefs,  may  adjudge 
him  to  forfeit  not  lefs  than  jo  s.»  nor  more  than  30  s.,  to  be 
levied  by  diftrefs,  and  to  be  applied  to  the  ufe  of  any  poor 
perfon  or  perfons  of  the  pari(h  or  place  refpedively  as  the 
juftice  (hall  appoint,  f.  7. 
HAvingfilfe  If  fdlfe  Or  dipt  money  be  found  in  a  man's  hands;  if 

■wney  in  pof.      hg  ^^  fufpicious,  he  may  be  arrefted  till  he  have  found  his 

warrant*     3  In/I.  18.     HiiisPL  21.     1  Jiaw.  43. 
Falfe  money,    ,       Any  perfon  to  whom  any  filvgr  money  fhM  be  tendred, 
^^^:!u  ^^y  P^^^^  whereof  (hall  be  dimioi(bed9  otherwife  than  by 

reafonable  wearing  {  or  that  by  the  ftamp,  impreffion, 
colour,  or  weight  thereof,  he  (hall  fufpe&  to  be  couotcr- 
.feit;  may  cur,  break,  or  deface  fuch  piece:  and  if  any 
piece  fo  cut,  broken,  or  defaced  (hall  appear  to  be  a  coun- 
terfeit, the  perfon  t^ndiing  the  fame  (hall  bear  the  lofs 
thereof;  but  if  the  fame  (hall  be  of  due  weight,  and  ap- 
pear to  be  lawful  money,  the  perfon  that  cut,  broke,  or 
defaced  the  fame,  (hall  receive  the  fame  at  the  rate  it  was 
coined  for.  And  if  any  queftion  arife,  whether  the  piece 
fo  cut  be  counterfeit,  it  (hall  be  determined  by  the  next 
juftice  of  the  p^ace,  or  chief  magiftrate  io  a  corporatioa. 
9  bf  10/^.  f.  21.  /  1. 

And  if  any  perfon  to  whom  any  goU  money  (hall  be  ten- 
dred, any  piece  or  pieces  whereof  (hall  bedimini(hed  other* 
wife  than  by  reafonable  wearing ;  or  that  by  the  itampi 
impreffion,  colour,  or  weight  thereof,  he  (hall  fufpefi  to 
be  counterfeit ;  may  cut,  break,  or  deface  fuch  piece  or 
pieces :  and  if  any  piec^  fo  cut,  broken,  or  defaced  flull 
appear  to  be  diminiOied  otherwife  than  by  reafonable 
wearing,  or  eouritetfeit ;  the  perfon  tendrlng  the  famefliall 
bear  the  lofs  thereof;  but  if  the  fame  (hall  be  of  due 
w<;ight,  and  appear  to  be  lawful  money,  the  perfon  that 
cuc^  broke^  or  defaced  the  fame,  (hall  receive  the  (ame  at 

the 
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the  rate  it  was  coined  for.  Aod  if  any  queftion  ihall 
arife  whctber  the  piece  fo  cut  be  counterfeit  or  dimini(hed 
in  manner  aforefaid,  it  fhall  be  dcterniined  by  the  mayor  or 
other  head  officer  in  a  corporation,  and  elfewhcre  by 
one  juftice  inhabiiing  near  where  the  tender  was  made. 

13G.  3-  ^.  71- 

And  if  any  counterfeit  or  unlawfully  diminilhcd  money 
Ihall  be  produced  in  any  court  of  juftice,  either  in  evidence 
or  otherwife,  the  judge  (hall  caufe  it  to  be  cut  in  pieces  in 
open  court,  or  in  the  prefence  of  a  juftice  of  the  peace,  and 
then  to  be  delivered  to  or  for  the  pcifon  to  whoin  it  belongs. 
8  far  9  «r.  f.  26.  /.  5. 

By  the  3  Ed.  i.  c>  15-     Perfons  taken  for  falfe  money  Bail. 
arc  not  bailable  by  juftices  of  the  peace. 

But  they  muft  take  the  examinations  and  informations, 
and  bind  over  the  witneffes  to  the  proper  court,  atid  com- 
mit the  perfons  accufcd.     1//. //.  372. 

It  is  not  neceffary  there  (hould    be  two  witneffes  in  E«<Jeoce. 
eafes  of  counterfeiting  the  coin,  as  it  is  in  other  hgh  trea- 
fons  ;  but  perfons  may  be  convifted  according  to  the  courfe 
of  the  comman  law,  by  one  witncfs  only.     1  //.//.  318. 

328- 

The  judgment  for  high  treafon,  relating  to  the  coin,  Jadgmeat. 
is,  to  be  drawn  to  the  place  of  execution,  and  there  hanged 
by  the  neck  till  he  be  dead.     2  Haw.  444. 

But  it  is  generally  provided  by  thcfeveial  ftatutes,  that  • 
ihis'fliall  work  no  corruption  of  bbo^  nor  lofs  of  dower. 

Every 'perfon  who  (hall  apprehend  any  perfon  who  Rewtrd  forcon. 
hath  counterfeited  any  of  the  current  [gold  or  filvcr].cDia  J^^de?/' 
of  thU  fealni ;  or  that  for  lucre  or  gam  hath  clipped,  wafh- 
cd  filed,  or  any  way  diminiftied  thcfame  ;  or  hath  altered 
{hillings  and  frtpenccs  to  make  them  refemble  guineas  and 
half  guineas,  or  halfpennies  and  fanhmgs  to  make  ihem 
look  like  (hillings  and  fixpences-,  or  fliall  b/ingor  caufc  to 
be  brought  into  this  kingdom,  any  dipt,  falie,  or  coun- 
terfeit coin ;  and  profecure  fuch  perlon  to  conviction  : 
every  fiich  perfon  (hall  have  a  reward  (i  40 1.  In  'Tder 
to  which,  the  judge  (hall  give  him  under  his  hand,  a  cer- 
tificate certifying  the  convidion,  and  the  county  in  which 
it  was  made,  and  that  the  offender  was  taken  and  profc- 
cuted  by  fuch  perfon  j  and  if  any  dispute  (hall  arife  be- 
tween fevcral  peffons  apprehending  and  profccuting,  the 
ludge  (hill  in  the  certificate  appoint  the  reward  to  be  paid 
amongft  them,  in  fuch  proportion  as  he  fhall  think  reafon- 
able.  The  faid  certificate  to  be  tendrcd  to  the  (henfF,  who 
(hall    thereupon    pay  the  fame  without  fee,  within  one 

F  f  4  monih 
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month  after  Tuch  tender  and  demand,  on  pain  of  forfeitinf^ 
to  tlxe  party  double  the  fuofi,  with  treble  cods.  The&erlff 
to  be  repaid  out  of  the  ireafury.  6^7  IV.  c.  17.  /. 9» 
10,  II.     15  ^  16  G.  2.  tf.  28.  /.  7. 

In  like  manner  a  reward  of  loK  fliall  be  paid,  for  ap- 
prehending and  convicting  a  counterfeiter  of  the  copper 
money.     15  ^  \b  G.  2.  q.  28./.  7. 

If  any  per  fop  being  out  qF  prifon,  fliall  be  guilty  of 
Clipping,  coining,  counterfeiting,  wa(hin;i,  filing,  or  other- 
wife  diminifhing  (he  [gold  or  filver]  coin  of  this  realm, 
and  afterwards  difcovcr  two  or  more  perfoos  who  have 
ccmmittcd  any  of  the  faid  crimes,  fo  as  two  or  more  be 
convidlcd  5  he  (hall  have  the  king's  pardon,  and  if  he  is 
an  apprentice  he  fhall  he  made  a  freeman,  t^  1  IV,  c.  17. 

/ 12. 

In  this  claufe  at  large  in  the  ftarute,  is  an  inftsnce  of 
that  mu  liplicity  of  words^  which  is  fometimes  ridiculed  in 
our  laws ;  where  it  is  faid,  two  or  man  perfm  or  pafonty  and 
again,  two  or  more  of  the  ptrjcn  or  perjons* 

Further ;  if  any  perfon  being  out  of  prifon,  fhall  be 
guilty  of  altering  fixpences  or  fiiiilings,  to  make  them  look 
like  half  guineas  or/guineas  ;  or  altering  farthmgs  or  half- 
pennies, to  make  them  look  like  fixpences  or  {hillings  \  or 
of  counterfeiting  brafs  or  copper  halfpennies  or  farthings^ 
or  of  uttering  falfc  money,— -r-and  afterwards  difcover 
two  or  more  perfons  who  have  committed  any  of  the  faid 
crimes,  fo  as  two  be  cony  died  \  .he  (ball  have  the  king's 
pardon,  15  {ff  16  G.  2.  c.  28.  /,  8. 
Chargts  of  pro*  The  commi(fioners  of  the  treafury  may  xSut  a  fum  not 
(icuting,  exceeding  6col.  yearly,  for  the  charges  and  expences  of 

the  officers  and  others  employed  in  the  profecution  of 
offences  in  counterfeiting,  dimini(hing,  or  otherwife  con* 
cerning  the  current  coin  of  this  realm.  7  Ann.  r,  24. 
/•  4'     15  ^  *6  ^'  ^*  ^'  28.  /.  lo. 


Wiibcot  wAr« 
ti«t. 


A  NCIENTLY  there  were  more  felons  committed  to 
^^  gaol  without  mittimus  in  writing,  than  were  with  its 
fuch  were  all  the  commitments  by  con(iables,  watchmcD, 
and  private  perfons  arreting  for  felony,  and  bringing  to 
the  common  gao];i  lon^  before  there  were  any  jufiicts  of 
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die  peace ;  and  vet  mittimuses  are  not  of  fo  ancient  date 
even  as  they-     i  H,  H,  6io. 

But*now,  fince  ibc  habeas  corpus  a£l,  a  commitment  in 
writing  iVems  more  neceiFiirv  th2Ln  it  was  in  farmer  times; 
otherwife  the  pritoner  may  be  admitted  to  bail  upon  that 
ad,  whatfoevcr  his  offence  may  have  been. 

When  a  fiatute  appoints   imprifonment,  but  limits  no  Commham^ 
time  when,  it  is  to  be  undcrftood  that  he  ihall  be  impri-  ^^"^* 
foned  prefendy.     Dale.  c.  170. 

Concerning  which  1  will  fct  forth, 

/.  fTbo  may  be  committed. 
11.  To  what  place. 
111.  ^ he  form  of  the  commitmeni. 
IV. -Charges  of  the  commitment. 
V.  That  the  gaoler  jhall  receive  the  prifoner^ 
VL  Shall  certify  the  commitment. 
yiL  Commitment  dijcbarged. 

I.  Who  may  he  committed. 

There  is  no  doubt  but  that  perfons    apprehended   for  Perfon*  sot 
offences  which  are  not  b.<ilable,  and  alfo  al!  perfons  who  *»»f'f bU,  or  ooi 
neglea  to  offer  bail  for  offences  which  are  bailable,  muft  fi'^**">«  *»*»*• 
be  committed,     a  Haw.  116. 

And  it  is  faid,  that  whertfoever  a  juftice  is  impower-  Perfonf  guilty 
cd  by  any  ftatute  to  bind  a  perfoo  over,  or  to  caufe  him  to  ®'«o»«*»rt* 
do  a  certain  thing,  and  fuch  perfon  being  in  his  prefence 
ihall  refufe  to  be  bound,  or  to  do  fuch  thin^,  the  juftice 
may  commit  him  to  the  gaol,  to  remain  there  till  he  (hall 
comply,     hi. 

If  a  pnToncr  be   brought   before   a  juftice,  cxprefsly  Perfont  charge* 
charged  with  felony  upon  oath,  the  juftice  cannot  difcharge  ^"^^  ^ctooy. 
him,  but  muft  bail  or  commie  him.     2  //.  H.  12 1. 

But  if  he  be  charged  with  fufpicion  only  of  felony,  Perrom  charged 
yet  if  there  be  no  felony  at  all  proved  to  be  committed,  ^^  fufpicioo^ 
or  if  the  fa£l  charged  as  a  felony  be  in  truth  no  felony  in 
point  of  law,  the  ju()ice  may  difcharge  him  ;  as  if  a  man 
be  charged  with  felony  for  ftealing  a  parcel  of  the  free- 
holdt  or  for  carrying  away  what  was  delivered  to  him,  and 
fuch  like,  for  which  tho*  there  may  be  caufe  to  bind  him 
over  as  for  a  trefp^fs,  the  juftice  may  difcharge  him  as  to 
felony,  becaufe  it  is  not  felony.  But  if  a  man  be  killed 
by  another,  tho'  it  be  by  mifadvencure,  or  felf-defence 

(whicb 
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(which  is  not  properly  ftlony)*  or  in  makine:  an  aflaalc 
upon  a  minifter  of  juftice  in  execution  of  his  office  (which 
18  not  at  all  felony)^  yet  the  juftice  ought  not  to  dif- 
charge  him«  for  he  muft  undergo  his  trial  for  it;  and 
therefore  be  mud  be  committed,  or  at  leaft  bailed.     2  H» 

H.  121. 

Peiibiit  B«t  pay.  But  commitment  by  the  juftices  of  the  peace  almoft  in 
•  "*  in  all  cafes  (except  for  the  peace,  good  behaviour,  felony, 
or  higher  offences)  is  but  to  retain  the  party  till  he  haih 
made  fine  to  the  king;  and  therefore  if  he  offer  to  pay  it» 
or  find  fureties  by  recognizance  to  pay  it,  he  ought  not 
to  be  committed)  but  to  be  delivered  prefently.  Dak. 
c.  170. 

Ia  tthcr  cifei*  And  in  general,  wherever  a  jufiice  ia  impowered  to  bind 
a  perfon  over,  or  to  caufe  him  to  do  a  certain  thing ;  he 
may  commit  him  to  gaol,  to  remain  there  till  hefhall  com- 
ply, if  fuch  perfon  being  in  his  prefence  (hall  refufe  to  be 
bound,  or  to  do  fuch  thing.     2  Haw.  c.  ib.  fm  2. 

IL  To  what  f  lace. 

ToibecMa.  By  t)ie  5  H.  4.  €•  lo.     All  felons  (hall  be  committed 

to  the  common  gaol,  and  not  elfewhere. 
ffoufeof  cor-  But  by  the  6  G,  (.  19.     Vagrants   and  other  crimi** 

^^^^^  nals,  offenders,  and  perfons  charged  with  fmali  offences, 

may  for  fuch  offences,  or  for  want  of  fureties,  be  com- 
mitted either  to  the  common  gaol,  or  houfe  of  corrcdion, 
as  the  juftices  in  their  judgment  (hall  think  proper. 
St«cki.  And  they  may  commit  other  offenders  to  the  ftockf,  or 

other  cuftody,  by  particular  ftacutes. 
Different  Generally,  if  a  man  commit  felony  in  one  county,  and 

*^^^'*  be  arrelled  for  the  fame  in  another  county,  he  (ball  be 

committed  to  gaol  in  that  county  where   he   is   taken. 
Dalu  c.  170. 

Yet  if  he  efcapes,  and  is  taken  on  frefb  fuit,  in  another 
county,  he  may  be  carried  back  to  the. county  where  be 
was  firft  taken.     Id. 

Alfo  by  the  24  6.  2.  r.  55.  If  a  perfon  is  apprehended, 
upon  a  warrant  indorfed,  in  another  county,  for  an  of- 
fence not  bailable,  or  if  he  (hall  not  there  find  bail,  he 
ihall  be  carried  back  into  the  firft  county,  and  he  com- 
mitted  (or  if  bailable,  bailed)  by  the  juftices  in  fuch  firft 
county. 

///.  Firm 
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///.  Form  of  the  commitment. 

It  muft  be  in  writing,  either  in  the  name  of  the  klng»  in  «vHofe  atmt. 
and  only  tefted  by  the  perfon  who  makes  it,  or  it  may 
be  made  by  fuch  perfon  in  his  own  name,  exprcfling  his 
office,  or  authority,  and  muft  be  direded  to  the  gacler,  or 
keeper  of  the  prifon.     2  Haw,  119* 

Yet  the  mention  of  the  name  and  authority  of  the  juf- 
tice  (L«  HaU  fays)  in  the  beginning  of  the  mittimus,  is 
not  always  nrceifary,  for  the  fcal  and  fubfcription  of  the 
juftice  to  the  mittimus  is  fufficient  warrant  to  the  gaoler  | 
for  it  may  be  fupplied  by  averment,  that  it  was  done  by 
thejuftice.     2  H»  H.  X22« 

It  (hould  contain  the  name  and  furname  of  the  party  '^^^  ^'^'y'* 
committed,  if  known  j  if  not  known,   then    it  may  be  ***™^*'''^''«» 
fufficient  to  defcribe  the  perfon  by  bis  age,  feature,  com- 
plexion, colqur  of  his  hair,  and  the  like,  and  to  add  that 
he  refufeth  to  tell  his  name.     1  H.  H.  577, 

It  is  fafe,  but  not  abfolutely  ncceflary,  to  fet  forth,  that  ^*<h. 
the  party  is  charged  upon  oath.     2  Haw,  120. 

It  ought  to  contain  the  caufe,  as  for  treafon,  or  fe-  ^*"^^ 
lony,  or  fufpicion  thereof;  otherwife  if  it  contain  no  caufe 
at  alU  if  the  prifoner  efcape  it  is  no  offence  at  all :  whereas 
if  (he  mittimus  contained  the  caufe,  the  efcape  were  treafon 
or  felony,  though  he  were  not  guilty  of  the  offence;  and 
therefore  for  the  king's  benefit,  and  that  the  prifoner  may 
be  the  more  fafcly  kept,  the  mittimus  ought  to  contain  the 
caufe.     2  In/f.  52. 

And  hereupon  it  appeareth,  that  a  warrant  or  mittimus 
to  anfwer  to  fuch  things  as  (hall  be  objeded  againd  him» 
is  utterly  againft  law.     2  Inft.  591. 

Alfo,  it  ought  to  contain  the  certainty  of  the  caufe ;  and 
therefore  if  it  be  for  felony,  it  ought  not  to  be  generally 
for  felony,  but  it  muft  contain  the  fpecial  nature  of  the  fe- 
lony, brief! V,  as  for  felony /«r  thi  death  of  fuch  an  om^  or 
for  burglary  in  bnaking  thi  boufe  ef  fuch  an  one  ;  and  the 
reafon  is,  becaufe  it  may  appear  to  the  judges  of  the  king's 
bench,  upon  an  hahas  corpusy  whether  it  be  felony  or  not* 
2  H.  H.  122. 

But  the  want  hereof  feems  not  to  make  the  commits 
ment  abfolutely  void,  fq  as  to  fubjed  the  gaoler  to  a 
falfe  imprifonment ;  but  it  lies  hi  averment  to  excufe  the 
gaoler  or  officer,  that  the  matter  was  for  felony,     i  H.  tL 
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And  although  it  is  not  necefTiry  to  ftate  in  a  warrant 
of  commitment  on  a  charge  of  felony*  that  the  ad)  was 
done  •*  felodibufly,"  yet  unlefs  it  fufficiently  appears  on 
the  fa6)s  ftated  in  the  commitrfient  to  be  in  law  a  fe- 
lony, the  judges  of  the  court  of  king's  bench  are  bound 
to  bail  the'  (iefendant.  H.  28  G.  3.  K.  v.  Judd^ 
2  Durnf  2lT\^  Eajfy  255. 
Not  to  b€  1ft  the  T.  \j  G  3.  K.  V.  Evifed.  Two  juftices  committed 
di»junairc/  Robert  Col/ehyle,  an  apprentice,  for  running  away  from  his 
mader.  An  objcftion  was  taken  to  the  form  of  the 
commitment,  for  the  unceaainty  thereof,  which  run  ihui : 
*'  As  an  apprentice  cr  fervant,  fordifobcying  his  inden- 
tures or  articles,"  And  it  was  infiftcd^  that  this  being  iu 
th6  dijundiive  could  not  be  fupported,  bccaufe  juftices 
have  not  a  power  ro  commit  I'ervants  generally,  though 
they  may  commit  fervants  of  a  particular  dcfcripiion.— ^ 
In  anfwer  thereto  it  was  contended,  that  though  the  war- 
rant ran  in  the  disjun^ive,'  yet  as  he  now  dated  himfelf  to 
be  an  apprentice,  he  was  under  that  delcription  liable. 
L.  Mansfield  faid,  that  the  objediion  to  the  warrant  of  com- 
mitment as  running  in  the  dij-junc^ive  muft  und  ubtcdiy 

prevail. The  counfel  for  the  profecution  confenud  to 

the  prifoner's  difcharge.     Cal.  Qff.  26, 

There  was  another  ohjedion  to  ihis  commitment,  (viz.) 
the  apprentice  having  b^en  bound  when  under  age,  that 
therefore:  the  indenture  .was  voidable  by  him  when  became 
of  age.  Dut  this  was  over-rulrd  by  the  court;  he  having 
run  away,  would  n.ake  ufc  of  his  offence  to  avoid  the  pu- 
niflim  nt. 
CtfsJufjon.  It  muft  Have  an  apt  concJufion  ;  as  if  it  is  for  felony, 

to  detain   him  till  he  be  thence  delivered  by  law,  or  by 
order  of  law,  01  by  due  ccmrfe  of  Lw.      2  H.  120.    2  H* 
'  i-/.  » 23. 

But  if  the  concUifion  be  irregular,  it  doth  not  feem  to 
make  the  warrant  void,  but  the  law  will  reje<SI  that  which 
is  furplufage,  and  the  reft  (hall  ftand  ;  (o  that  if  the  mat- 
ter apptar  to  be  fuch,  for  which  he  is  to  remain  in  cuf- 
tody,  or  be  bailed,  he  ftiall  be  bailed  or  committed  as  the 
cafe  requires,  and  not  difch^-rgcd,  but  the  wrong  coD- 
clufion  (ball  be  rcjedUd.      1  H,  M  584. 

It  is  alfo  to  be  o^^ferved,  that  a  commitment  grounded 
on  an  aft  of  parliament,  ought  to  be  conformable  to  the 
nr.ttbod  prefcribed  by  it.  'As  where  the  overfcers  were 
coiiimittcd  for  refufing  to  account,  and  the  waFrant.  con* 
eluded  in  the  common  form,  until  ihey  be  duly  difchirj^cd 
i^ccording  to  law,  upon  the  return  of  an  hatfas  corpus  the 

cotul 
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court  hcM  the  commitment  void,  becaufc  the  warrant 
ought  to  have  concluded,  there  to  remain  until  he  fliall 
account,  as  the  43  EL  c.  2.  doth  appoint.  And  a  dif- 
ference !s,  where  a  man  is  committed  as  a  criminal,  and 
where  only  for  contumacy;  in  the  firA  cafe,  the  commit- 
ment mu(i  be,  until  difcharged  according  to  law;  but  in 
the  latter  until  he  comply.     2  Haw.  Not.  33. 

Where  a  ftatute  appoints  imprifonmcnt,  but  limits  no  whtreootiae 
time  how  long,  in  fuch  cafe  the  prifoner  muft  remain  at  it  limited. 
the  difcretion  of  the  court.     Dait,  c,  170. 

It  muil   be  under   feal ;    and   without  this,   the  com*  Scaf« 
mitment  is  unlawful,  the  gaoler  is  liable  to  falfe  imprifon- 
ment,  and  the  wilful  efcape  by  the  gaoler,  or  breach  of 
prifon  by  the  felon,  makes  no  felony,     i  //.  //.  583. 

But  this  muft  not  be  intended  of  a  commitment  by  the  Brthe  Idfioaf. 
feflions,  or  other  court  of  record  ;    for  there  the  record 
itfelf  or  the  memorial  thereof,  which  may  at  any  time  be 
cntred    of  record,   are  a  fufHcicnt  warrant,  without  any 
warrant  under  fcdl.     i  H.  //•  584. 

It  (hould  alfo  fet  forth  the  place  at  which  it  is  made  Place.    ' 
(that  it  may  appear  to  be  within  the  jurifdidion  of  the 
juftice).     2  Haw,  119. 

It  muft  alfo  have  a  certain  date,  of  the  year  and  day.  Time. 
2  H.  H.  123. 

IV.  Charges  of  the  commiiment. 

By  the  3  J.  r.  10.  Every  perfon  who  (hall  be  commit-  Chargettobc 
ted  to  the  common  or  ufual  gaol,  within  any  county  or  fcndc/if  ibk." 
liberty,  by  any  juftice  of  the  peace,  for  any  offence  or 
mifdemeanor,  the  faid  perfon  fo  to  be  committed,  having 
means  or  ability  thereunto,,  fhall  bear  his  own  reafonable 
charges  for  fo  conveying  or  fending  him  to  the  faid  gaol, 
and  the  charges  alfo  of  fuch  as  (ball  be  appointed  tb  guard 
bim  to  fuch  gaol,  and  (hall  fo  guard  him  thither :  And  if 
any  fuch  perfon  fo  to  be  committed,  (hall  refufe  at  the  time 
of  bis  coinmitment  and  fen^iing  to  the  faid  gaol,  to  defray 
the  faid  charges,  or  (ball  not  then  pay  or  bear  the  fame; 
then  fuch  juftice  (hall,  by  writing  under  his  hand  and  feal, 
give  warrant  ro  the  conftable  of  th«  hundred,  or  conftable 
of  the  town(hip  where  fuch  perfon  (hall  be  dysrelling  and 
inhabit,  or  from  whence  he  (hall  be  committed,  or  where 
he  (hall  have  any  goods  within  ihe  county  or  liberty,  to 
fell  fuch  and  fo  much  of  the  goods  and  chattels  of  the 
faid  perfon  fo  to  be  committed,  as  by  the  difcretion  of  the 
faid  juftice  (hall  fatisfy  and  pay  the  charges  of  fuch  bis  con- 
veying 
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veying  and  fenckng  to  the  faid  gaol,  the  appraifement  to 

be  made  by  four  of  the  honeft  inhabitants  of  the  parifh 

where  fucb  goods  ihall  be  $  the  overplus  to  be  delivered  to 

the  party. 

If  ootabte,  to        And  by  the  ftatute  of  the  27  G,  2.  r.  3.    When  any 

2LMMiTnte,   P^*"*^**'  not^having  goods  or  money  in  the  county  where 

•'   be  is  taken,  fufl^cient  to  bear  the  charges  of  himfetf  and 

ef  thofe  who  convey  him,  is  committed  to  gaoly  or  to  the 

boufe  of  correSion,  bv  warrant  from  a  joftice,  then  on 

application  by  the  conftahle  or  other  officer  who  conveyed 

him  to  any  juftice  for  fuch  county  or  place ;   [fucb  juf- 

tice}  (hall  upon  oath  examine  into  and  afcertain  the  rea- 

fonable  expences,  and  fliail  without  fee  by  his  warrant  or- 

Evccpi  to  Mid*  der  the  treafurer  to  pay  the  fame,  .  But  in  AiiddUfix  the 

^**'  fame  (ball  be  paid  by  the  overfeers  of  the  poor  of  the  paiifli 

where  the  perfon  was  apprehended. 

Note ;  By  the  hMhtas  corpus  afi,  the  charge  of  convey- 
ing an  offender  is  limited  not  to  exceed  lad.  a  mile;  which 
pnay  be  an  argument  for  allowing  as  much  in  this  cafe, 
efpecially  as  fecurity  is  to  be  ghen  before  a  man  is  re« 
moved  on  that  a£t  by  habeas  <§rpus^  that  he  ihall  not  ef* 
cape  by  the  way,  which  renders  guards  in  that  cafe  not  fo 
neceflary. 

V.  Gaoler  Jhall  receive  the  pri/oner. 

If  the  gaoler  (hall  refufe  to  receive  a  felon,  or  take  any 
thing  for  receiving  him,  he  (hall  be  puni(hcd  for  the  fame, 
by  the  juftices  of  gaol  delivery.    4  £i.  3.  r.  lo.    Dalt» 

€•  170. 

But  if  a  man  be  committed  for  felony,  and  the  gaoler 
will  not  receive  him,  the  conftable  muft  bring  him  back  to 
the  town  where  he  was  taken)  and  that  town  ftall  be 
charged  with  the  keeping  of  him,  nntil  the  next  gaol  de* 
livery  :  or  the  perfdn  that  arrefted  him,  may  in  fuch  cafe 
keep  the  prifoner  in  his  own  boufe,  as  it  feemetb.  Dab. 
f.  170. 

But  in  other  cafes  it  fecms,  that  regularly  no  one  t^an 
juftify  the  detaining  a  prifoner  in  cuftody  out  of  the  com* 
mon  gaol,  unlefs  there  be  fome  particular  reafon  for  fo 
doing ;  as  if  the  party  be  fo  dangeroufly  fick,  that  it  would 
apparently  hazard  Bis  life  to  fend  him  to  the  gaol,  or 
there  be  evident  danger  bf  a  refc^us  from  rebels,  er  the 
like.     I  Haw.  it8.     ' 
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VI.  Tbe  gaoler  Jball  certify  the  commitment. 

By  the  3  H.  7.  c.  3.  The  ihcriff  or  gaoler  ihaU  ccf* 
tify  the  commitment  to  the  next  gaol  delivery.  ^ 

VIL  Commitment  difcbarged. 

It  feems  that  a  perfbn  legally  committed  for  a  crime 
certainly  appearing  to  have  been  done  by  Tome  one  or 
other,  cannot  be  lawfully  difcharged  by  any  one  but  the 
king,  till  he  be  acquitted  on  his  trial,  or  having  an  igno^ 
ramus  found  by  the  grand  jury,  or  none  to  profecute  hint 
on  a  proclamation  for  that  purpofe  by  thejuiiices  of  gaol 
delivery.  But  if  a  perfoo  be  cemmittcd  on  a  bare  fuf* 
picion,  without  an  indidment,  for  a  fuppofed  crime,  where 
afterwards  it  appears  that  there  was  none,  as  for  the  murder 
of  a  perfon  thought  to  be  dead,  who  afterwards  is  found 
to  be  alive;    it  hath  been  holden,  that  he  may  be  fafely  , 

difmifTed  without  any  farther  proceeding,  fo  that  he  who 
fufFers  him  to  efcape  is  properly  punifhable  only  as  an  ac* 
ceiTary  to  hit  fuppofed  offence ;  and  it  is  impoffible  that 
there  (hould  be  an  accefTary,  where  there  can  be  no  prin- 
cipal ;  and  it  would  be  hard  to  puniib  one  for  a  contempt 
id  difregarding  a  commitment  founded  on  a  fufpicion, 
appearing  in  fo  uncontefled  a  manner  to  be  groundiefs. 
2  Haw.  121*  ' 

Mittimus  for  felony. 

Weflmorland.  T  ?.  efqwrg^  kc.  cne  0/  iht  jujiias  0/ our 
J  •  lord  the  king^  ^fftgned  to  kup  the  peaa 
in  the  fold  county^  and  alfo  to  hear  and  determine  divers  fe^ 
hnies^  trefpajfei^  and  other  mifdemeamrs  in  the  /aid  county 
eammittedi  lo  the  keeper  of  the  gaol  of  our  faid  lord  the  king 
J/  ■  in  the  faid  county^  or  to  his  deputy  there  ^  okidto  each 

of  thern^  greeOng  :  Whereas  A.  O.  Ute  of  .  in  the 

faid  county y  labourer^  hath  been  arrefied  by  the  conflable  of 
■  ■  in  the  faid  county^  for  fufpicion  of  a  felony  by  him^  as 
it  isfaidy  committed^  in  /iealing  a  black  mare^  of  the  value 
of  4.0  X.  the  property  of  A,  P.  of  >  ■  ■  in  the  faid  ccunty^ 
yeoman :  Therefore,  on  the  behalf  of  our  faid  lord  the  king^  I 
command  ym  and  each  of  yeu,  that  you  or  onp  of  you  receive  the  , 
faid  A.  O.  into  yaur  cuJUdy  in  the  faid  gaol^  there  to  remain 
till  be  be  deliver  id  from  ymr  cteftody  by  the  taw  and  cuflom  of . 

'  England, ' 


44^  Commitment 

England.     Given  under  my  hand  and  feal  at 
faid  county^  the  — ^ —  day  of   '  in  the 

th$  nign  of  our  faid  lord  ■. 

Another. 

Wcftmorland,    T    P.  efqnirey  &c.  To  the  Iteeptr  of  the  cm* 

J  '   mon  gaol  at in  the  Jaid  county^ 

$r  to  his  deputy  there :  Thefe  an  in  his  mojejiy's  name  to  charge 
and  command  you ,  that  you  receive  two  your  faid  gaol  the  b:dj 

0f  A,  O.  late  of in  the  faid  county^  yeoman^  taken  hy 

A.  C.  confiable  of in  tht  faid  county^  and  hy  him 

hrought  before  me  for  fvfpicion  of  fdony^  that  is  to  fay^  for 

ftealing .     And  that  you  fafely  keep  the  faid  A.  O.  in 

your  faid  gaol^  until  -the  next  general  gaol  delivtry  for  the  fiid 
county^  [if  he  be  not  bailablej  or  if  bailable,  theft  thus,] 
until  he  fhall  thence  ho  delivered  hy  duo  courfe  of  iatu.  And 
hiTiin  fail  you  not^  &c» 

Another. 

Weflmorland.    T    P.  efquircy  &c.  To  the  heper  of 

J  •  I  fend  you  berr withal  the  body  of  A.  O* 
late  of  •  ^--  ■>«  in  the  faid  iounty^  labourer^  brought  before  me 
this  prefent  day,  and  charged  upon  the  oath  of  A,  P.  of  — —  M 
the  faid  county  — — ^  with  the  felonious  taking  and  carrying 
away  forty  fhhp^  the  property  ojf  .  which  alfo  he  both 

confefftd  upon  his  i^icamination  before  me  [by  which  be  is  not 
bailable]  :  Therefore  theft  are  on  the  behalf  of  our  faii  . 
lord  the  king  to  command  you^  that  immidiately  you  receive  thi 
faid  A,  O.  and  him  fafely  keep  in  your  faid  gaoly  until  be  be 
thenci  delivered  by  the  due  order  of  law.  Hereof  fail  you  mt^ 
as  you  will  anfwer^for  your  contempt  a^  your  peril.  Giv^n 
under  mf  hand  and  feal  at  »  "  >  ,  ■  ice. 
*     -V  •  •        •  y 

Or^thus,  in  the  kmg*5  name.  '    ' 

Weflmorland.  /^  EO\^GE  the  third,  by  the  grace  if  Ged, 

^^  ^Z"  Great  Britain,  France,  jW  Ireland 

king,  defender  ofihefaith^  and  fo  forth:  To  the  keeptr  of  out 

gaol  at  '  in  our  faid  county  of  W.  or  to  his  dfputy^ 

greeting:  IVhereas  A.  O.  late  of  ^ *  in  our  faid  county^ 

yeoman^  is  arreftedfor  fufpicion  of  felony,  by  him^  as  it  iifaid^ 

committed^  in  felonfot^ffy  taking  and  carrying  away  »•         "* 

9     ,.  ^ 


€j  th%  valui  $/ .  ihi  property  of  ■     :        Wi  therefon 

£ommandyou^  and  each  of  you^  that  you  roceive  him  the  [aid 
A^  O.  into  your  cufioJy  in  our  faid  gaol^  or  that  om  of  you 
da  reeeivi  iim,  iberg  to  remain  till  hg  bt  diliwrtd  from  yciur     ^-  » 

€uftody^  according  to  the  law  of  our  kingdom  of  England. 
H^iin^/s  J-  P.  efquire^  one  of  the  juflicts  affigned  ta  keep  the 
Peac€  in  our  faid  county^  and  alfo  to  hiar  and  determine  divers 
Jthnies^  trefpajjis^  and  other  mifdemeancrs  in  our  faid  caunty 
Committed  at  — ■  in  the  faid  county^  the    ■    ...  ■  day  of 

m  in  thi year  of  our  reign^ 

Form  of  a  warrant  of  comniitmcnt  in  general. 

Wcftmorland,    T   P.  ifquire^'  om  of  the  juflices  of  our  lord 
J  •  the  kingf  ojftgned  to  keep  the  peace  within 
'At  fold  tauntym    To  the  conftable  of  *   •         in  the  faid  county^ 
mod  to  the  kepper  of  *-*— .  at  — —  in  the  faid  county. 

Thefe  are  to  command  you  the  faid  conflable^  in  his  mojeflye 
nomey  forthwith  ta  eonvey  and  deliver  into  the  cufiody  of  tba 
faid  keeper  of  the  faid  ■  the  body  of  A*  O,  charged 

upon  the  oath  of  k.V.of        ■'     '  in  the  faid  county  1 

hefare  mo  fviib  [h^re  fpecifp  the  offence],  jfnd  you  the  faid 
kegptTMre  hereby  required  to  receive  the  faid  A.  O.  into  your. 
cuftody  in  the  faid  ■  and  him  there  fafely  to  keep  [here 

fet  forth  the  time],  or  until  befhall  be  thence. delivered  by  duo    . 
£aurfe  of  law,     Herein  fail  pu  not.     Given  under  my  hand 

andfeal  the ■  day  of in  the  ■  year  of  thi 

Tiign  of  bis  faid  majejiy  king  George  the  third* 

Forni  of  connmlimcnt  of  a  perfon  for  further  ex* 

aminatioa*  .  . 

Weftmorland.   { "^^  **  ^"^^'H  the  Common  gaol  at 
1^     .  in  the  laid  county, 

jp  ECE  l^E  into  your  cuftody  the  body  «/  A.  O.  herewith 
yi«^  youy  brought  before  me  J.  P.  ofquire^  one  of  his  majef" 
i/sjuflices  of  the  piace  in  and  for  the  faid  county^  by  A.  C. 
conftable  of  -^.i.**  being  charged  on  the  oath  of  A.hof 
«i  '  ■  sn  the  faid  county^  yeoman^  on  a  violent  fufpicion  of 
[here  fet. forth  the  offence],  and  him  fafely  to  keep  in  your- 
cuftody  for  further  examination^  and  until  be  fhcdi  he  dif 
charged  by  due  courfe  of  law.  Given  under  mj  band  andfeal 
thi       ■         day  of**  *_j»   > 
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'tmpafncn «^'  T  MFUGNERS  of  the  rorm  of  woHhip  in  thednmrk 
the  book  of  1  ^i  EngUnd^  tdabliibed  by  law,  an^  ccnuincd  In  the 
prM«?"  book  of  commoffi  prayer ;  of  i  be  39  artictes  ;  of  the  rnes 

and  ceremonies  of  the  church  ;  and  of  epifeopat  govern- 
menl ;  (hall,  be  ttccommuntcated  iffrftt^f^  and  not  reftort^ 
but  by  the  biihop  or  archbilhop  ou  their  repentaope.  Cm* 
5>  6,  7.  ^ 

Mtniftcn^cfo-        If  anjrparfon,  vicar,  or  other  minifter,  that  ought  to 
t*  k o/rmmoii  "^^  ^^^  common  prayer^  -or  tot  miniiler  -the  facfainentSt 
mu»  ''^"^^^^  (hall  refufc.to  do  the  fame,  or  (wilfully  (landing  in  the  fame) 
ihall  ufe  any  other  form,  or  (hall  fpeak  any  tbjng  in  deroga* 
tton  of  the  fame  book  or  of  anv  thin^  therein  contained ;  he 
(hall,  on  convidlion,  for  the  nift  offence  forfeit  to  the  kisf 
one  yearns  profit  of  all  his  (piritual  promotions,  and  be 
imprlfoned  for  fix  months  ;  fur  the  fecond  offence*,  (half  be 
deprived  of  all  his  fpiritual  promotions,  and  be  tmprifoned 
for  a  year ;  and  for  the  third  offence,  (hall  be  deprived  of 
all  his  fpiritual  promotions,  and  be  imprifoned  during  life* 
And  if  he  has  no  fpiritual  promotion^  he  (hall  for  thefirft 
offence  be  imprifoned  for  a  yeari  and -for  the  iecond  of- 
fence, during  life.   .1  EU  Cm  2.  yi4i  ■     8<    '     ' 
^  But  this   (ball    not  reftrain   the  fpiritual  court  (roil 
proceeding  againft  thefc  ^offendets  ;  and  s  they  maf  be  da* 
j^rived  by  the  faid  court,  according  to  the  couHe  of  the 
fpiritual  law,    for    the   (irft   offence.  .  id. ./»  t6«  aj. 
1  Haw.  9.        '  •       •• 

>isy  ^erfen-de.  If  any  perfon  whatfoever  (ball  in  plays,  fongt^  or  b^ 
|(Ttvingihebook  other  Open  worsts,  -fpeak  any  thing*  in  derogatieti  of  ihf 
ttiw"^"  fame  Book,  ol-  any  thing  therein  contained  ;^or  iball  by 
open  fad  caufe  or  procure  any  miniffcr  in  any  place  to  fay 
common,  prayer  openly,  or  to  nrMntAer*any.facraaMat|  ia 
0ther  /brm,  or  (hall  interrupt  or  let  any.jninifter  tafaytbe 
fai^ common  prayer;  he  (ball  (being  indified  for  tbcTtflK 
at  the  next  al^ses)  forfeit  to  the  kmgcfor  the  £rft  tiftnct 
lOO  marks,  and  for  the  fecond  406^^ii>arkS'i(whioh'if?oot 
paid  in  6  weeks  after  convi43ion,  he  (bai)  fdffer  6  oioadit 
ijnprifaflment  for  the  (irft  offence,  ^md.^a  otonihi  fsribe 
rfecond;)  and  for  the.  third,  o&nce^^ (hall  ^forfeit  alt  bii 
gpods^uid  chattels, .  and  be  imprtfiMied  daring  life,  i  BL 
a.  /•  9,  10,  li,  12,  13.  20.  .        '       •    -^ 

Re(«dentinc«m-  Where  an  incumbent  refides  upon  his  livitlgi  and 
i^*i%%«Sr  *^^«P®  *  ^^^^^9  «bc  incumbent  himfelf  (not  having  Mbl 
•ad  ■  oioatb.  5  • 


Cortimott  p^aper.  4st 


Impediment  to  b«  allowed  by  the  biihop)  (htll  at  lead  once 
a  month  openly  and  publickly  read  the  common  prayer, 
afid  [if  there  be  occafion)  adminifter  the  (acraments,  and 
Mher  riles  of  the  charch  $  on  pain  of  5  1.  to  the  poor^  oH 
coavifiion  by  confiefft^o^  or  oath  of  two  witneflVs,.  before 
two  jttfbces;  and  in  default  of  payment  In  ten  days,  the^ 
iamc  to  be  levied  by  the  church wanlens  or  overteers,  b^ 
diftrefs  and  fale,  by  warrant  of  ftich  jnfticea«    13  (sT  14  C.  2* 


Confefliott.  ' 


CONFESSION   is   twofold,    either   ixprejfei^   or 
implM. 

An  gxfgrif$  confeffion  a,  where  ^  perfon  dire£^ly  con- 
frfles  the  crime  with  which  he  is  charged;  which  is  the 
higheft  convidmn  that  can  be«     2  Ihw*  333. 

But  it  is  ufual  for  the.  court,  cfpecially  if  it  be  out  of 
^^%1%  to  advice  the  party  to  plead  and  put  himftif  upon 
Us  trial,  and  not  prefendy  to  record  his  confeffion,  but  to 
admit  him  to  plead.  2  //.  //.  225. 
-  An  impiied  confeffion  is,  where  a  defendant  in  a  cafe  not 
capical,.  doth  not  diicfily  awn  himfelf  guilty,  but  in  a 
manner  admits  ft  by  yielding  to  the  king's  mercy,  and  Je* 
iil-ing  to  fubciiit.ro  a  fmall  fines  which  fubmiffion  the 
coart  may  accfpe  of  if  they  think  fit,  without  putting  him 
40  a  difed  confeffion.     2  Haw.  333. 

It  feems  that  the  confeflion  of  the  defendant  taken  upon . 

an. examination  before  jufiices  of  the  peace,  or  in  difcourfe 

with-  private  perfons,  may  be  given  in  evidence  againft 

the  party  coofeffing,  but  not  againft  others.     2  Uatv.  4.29* 

.  Kir  fuch  confeffion  muft  be  proved  to  have  been  obtained 

•without  any  promife  of  favour,  menace,  or  undue  terror; 

.  Ik  if  it  is  obtained  under  fuch  impreffions,  h  cannot  be 

received  in  evidence  againfi  the-party.     a  H.  //•  285. 

.   «  ^f  d  the  identity  of  thefe  examinations  muft  be  proved 

at  tha  tHal,  before  they  can  be  read  in  evidence.    Sam*  263. 

And  if  they  are  not  proved,  they  cannot  be  admitted 
^orally  |  for  a  confeffion  being  the  firpngejft  proo(  of^^uilt, 
lequirealbe  higheft  authenticity.     2  Hatu.  604. 

G  g  2    '  And 
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Ancf  whenever  a  pcrfon's  confeflion  is  mad^ufe  ofagairtA 
him,  ic  ni'uft  ajl  be.  t^ken  together,  and  not  by  parcfcit* 
2  Haw.  e,  6.  /.  5. 

All  thofe  wha  on  their  cxaminaHon  own  thcmfeftea 
guilty  of  a  felony  alleged  againft  tbcm,  and  are  cixarged 
in  ihcir  mittimus  with  ihe  felony  fo  confeRed.  fcem  fobc 
excluded  from  bail ;  for  bail  is  only  proper  where  it  ftanda 
indifferent  whether  the  party  be  guilty,  or  iuoocent. 
2,Hpw.  97*        . 

Conies*    See  (Saitfe* 
Colouration-    S^cWiXtlfSSitU 


<ton(j)iracp^ 


/  Whai  it  is. 
rtL  H0W  punijbable. 


tj  the  common 


B>  ftatutC. 


I.  What  it  i$, 

BY  the  comftion  law  there  can  be  no  doubt,  bot  tbit 
all  cUnfeder^ltes  whattbever,  wrongfully  to  prejudice 
a  third  perfon,  are  highly  criminal ;  aswhe^e  ditcrs  per- 
fbns  confederate  together  by  indireiSt  niearts  lo  impdverifli 
a  third  perfon^  or  fAlfely  and  maltcioufly  to  charge  a  roan 
with  being  the  reputed  father  of  a  baflard'  child^  or  td^ 
;ndintain  one  another  in  any  matter  whether  it  be  true  or 
falfe,     I  Haw*  190. 

2.  And  confpiracy  by  fiatute  \t  as  follows  :  Cmfpirotm 
t^Ti  thej'  that  <A  t^nfcdkratt  or  hind  tbunfelves'  by  eatb^  rrtv* 
natit^  or  othir  dllianu^  that  ttery  of  tbim/hhH  aid  and  hiar 
thi  otbtr  falfly  and  rhaluioujly  to  indiff^  or  caujo  to  indiff^  of 
faljly  to  mo^e  or  maintain  pitas  ;  end  pah  as  retiun  men  in  thi' 
lOuntry^  fwih  iivtriis  or  fta'to  maintabt  fbtir  matidous  htor* 
pfifti ;  and  ibis  esttendeib  as^weii  to  tbitakirs  as  to  iho^ivors : 
Andjiewards  and  baiUffs  of  grtat  td^ds^  wbo  by  tVoiroffia  or 
f6v)tr  Uhderiaki  to  bear  or  maintain  fuarreis^pieas^  ordtbatit^ 
ibat  c9ncorn  othir  ptttties  tbsn  fStch  di  toncb  ibo  iftjaU  of  titoir 
iords  or  ihmfilves.     33  Ed.  1 .  1^.  2;  i*    r       . 

From  this  dbfioition  of  confpiratdrs,  it  feemi  dearly  to 
follow,  contrary  to  Ih^  opinion  of  L6id  Coki^  iktx  not' 


fynly  thok  who  aAuajIycaufc.  an  innocent  maii  to  be  tn^ 
Sidled,  and  alfo  to  be  tried  upon  the  indi£lment,  Adhere- 
upon  he  is  lawfully  acquitted,  are  properly  confpirators^ 
but  that  chofe  alfo  are  guilty  of  this  offence,  Urho  barely 
confpire  to  indi^  a  man  faifely  and  n^iaUciouHy,  whether 
ttiey  do  any  a£t  in  prt^fecution  of  fuch  confpiracy  or  nor. 
I  /{awm  189*     L.  Raym,  iiOg* 

But  an  aSJhn  will  not  lie  for  the  confpiracy  unlefs  ic 
be  put  in  execution ;  for  In  fucb  cafe,  the  damagt  is  the 
ground  of  the  action.     Id^ '^'jim 

AHb  it  plainly  appears  from  the  words  of  the  fiat ute^*  One  perfon  only 
that  one  perftMi  alone  cannot  be  guilty  of  confpiracy,  with-  «*nno»J*i»^»«y« 
iii  the  purport  of  it^  from  whence  it  follows,  that  if  ail* 
the  defendants  who  are  profecuted  for  fuch  a  confpiracy  be 
acquitted  but  one,  ihe  acquittal  of  the  rtft  is  the  acquittal* 
of  that  one  ajfo :  An4  upon  the  fame  grouod  it  hath  been- 
iiolden,  that  no  fuch  profccution  is  maintainable  againft* 
a  hufband  and  wife  only,  becaufe  they  are  e()eeroed  but  as* 
one  pcrfon  in  law :  But  it  is  certain,  ihat  an  a£lion  <mi 
the  cafe,  in  Ihe  nature  of  a  confptracy,  may  be  broughr 
againft  one  only  ;  Alfo,  it  hath  been  refoived,  that  if  fucb* 
an  afiion  be  brought  againQ  feveral  perfons,  and  all  buCx 
one  be  acquitted,  yet  judgment  may  be  giveii  againft  that 
one  only^     i  Haw.  192.  v 

In  the  cafe  of  K,  againft  Kinntrfiey  zxAM^vn^  T.  5  C •  Jo'^rncnt may 
An  information  was  brought,  fetiing  fut th  that  the  defends*  on/ oolV***'^ 
ants  being  evil  difpofcd  perfons,  in  order  to  extort  mo^* 
ney  from  my  lord  Sunderjand^   did  confpire  together  to 
charge  my  lord,  with  ende^vpu ring  to  commit  fodomy  wkb' 
the  faid  Afoore^    The  defendant  £tn/r^)y?tyonty  appears;') 
and  pleads  to  iflue,  and  is  found  guilty.     And  now  ex- 
ception was  taken  in  arreft  of  judgment,  that  to  every 
confpiracy  there  muft  be  two  perions.  at  leafi,   whereas 
here  is  only  one  brought  in  and  found  guilty,  and  the 
<^tber  pofibiy  may  be  acquitted.     But  it  was  anfwercd^  •  '      •) 

that  this  is  arguing  from  wbat  has  not  happened,  and  pro-^ 
bably  n^ver  will^  for  xkko^.Movi  may  hai^e  an  opportunity* 
to  acquit  himfelf,  and  is  not  concluded  by  •the  4^erdi£t  aa 
^lyif/i^fy  i«,L  yet  as  the' matter  no WftatuJs.  Mc^re  )\\mUt\£        .    •  .   ♦' 
is  found  guilty,  for  tbe  confpiraqr  is  found  as  it  is  laid,  .  /  **. 

and  therefore  judgment  may  be  given  agatnft  ot>e,  beforje 
the  trial  of  the  other«  A4)d  a  cafe  .was  quoted,*  where' 
fpveral  were  indided  for  a  xioix  with  many  ether s^  and  two 
only  were  found  guilty ;  and  it  was  objeded,  that  therg' 
mufi  be  three  to  iQske.  a  riot.;  .but  lipon  the  vfords,vt4>;^ 
(^nj  9fhersy  judgment  was  given  againft  tbe  defendants. 
G  g  ^  And 
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'  And    the    court    over  ruled*  the   exception.      And  the 

defendai)t  had*  fentence.  And  in  the  Eafler  term  foU 
lowing,  Moort  alfo  wai  convided^  and  bad  judgment* 
5/r.  193. 
PtrfMf  >aing  .  In  the  cafe  ofJT.  againft  Ccpi  and  others,  H,  5  (?.  The 
fcptfatftly  may  fcufband,  and  wife,  and  fcrvanta  were  indified  for  a  con- 
cgnrplr^ey.  *  lipiracy  to  ruin  the  trade  of  the  profecutor,  who  was  the 
king's  card-maker.  The  evidence  againft  them  wa39  that 
Ihcy  had  at  fcveral  times  given  lAcney  to  the  profecucor's 
apprentices,  to  put  greafe  into  the  pafte,  which  had 
fpoiled  the  cards.  But  ihere  was  no  actdint  gtveA,  that 
ever  more  than  one  at  a^time  was  prcfent,  tho*  it  was 
proved  they  had  all  given  money  in  their  turns.  I^  was 
objefied,  thit  this  could  not  be  a  confpiracy ;  for  feveral 
persons  might  do  the  fame  thing,  without  having  any 
previous  communication  with  each  other.  But  it  was 
filled,  ^that  the  defentiants  being  all  of  a  family,  and  con- 
cerned ia  making  of  cards,  it  would  amount  to  evidence 
of  a  confpiracy.     Str.  144. 

:.    And  E.  18  6.  2.  K,  againft  Ellz.  Niccob.     She  was 

nndi^ed  for  conffnrmg  with    The,  Bygr^tut^   nnjuftly  to 

^charge  ffiUfam  Franktand  with  a  robbery,  and  for  that 

\purpofe  going  before  a  juftice,   where  Bygrave  fwore  it 

vpoo  him.     iiieuh  only  came  in,  and  pleaded  not  guilty. 

..Atid  the  jury  foand  that  Ihe  was  guilty,  but  chat  Hygtave 

died  beforrthe  indidment  w^s  preferred.     Exception  wa| 

taken,  I  that  one  abne  cannot  be  guilty  of  a  confpiracy, 

->«Bd'faere4s  but  one  convided.     Bur  the  court  over- ruled 

/this,  jon  the  above*  authority  of  Kinniffiij\  cafe,  in  w>>ich 

-  cafe  there  wta  a  poffibi^hy  of  contradittory  verdi^s^  whid) 

•h^ooaofiot  bf,    ^/r.  1227. 

11.  Hifwpuniflfed^ 

Oa«aiM«  It  is.clear^  thjit  thofe  who  are  conviAed  oF  con^iricy 

at  the  fnit  of-  the  ^  party,,  (bail  have  judgment  of  fine 
Asd  iaspiiibnoienti  and  to  render  the  plaintiff  his  damages* 
iii0W.  193*.  -.. 

OataHiamcBi  AJfo  it  .ia. certain,  that  he  who  is  conviAed^'at  the 
foit  of  the  king,  of  a  confpiracy  to  accufe  another  of  ^  mat* 
ter  whiih  may  touch  his  life,  ihall  have  judgment  that  be 
Iball  lofe  the  freedpm  and  frahchife  of  the  Uw  (whereby 
he  is  difabied  from  being  put  upon  aqy  jury,  or  to 
ke  fworn  as  a  witpefi,  or  even  to  appear  in  perf  h  in  toy 
ftf  tii&  Mog'a  coirm}»  and  jidfia  that  bis  Boi|lest  lands, 

*  ao^ 
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an<l  goods  ihall  be  frized  into  the  kwg*t  bands,  and  his 
hoqfes  and  lands  ftiipped  and  wafted,  his  trees  rooted  up« 
and  his  body  imprifoned.     And  this  is  commonly  caUed  * 
viihin:ui  judgmcott   and  is  given  bf  the  common   law,* 
and  not  by  any  flitut«^,  and   is   r4id  generally  in   fama 
books  to  be  the  proper  judgmfrnt-  upon  every  con/idion 
of   confpiracy    it    the   fuii    of   tht   king,    without    anjF 
reftrid^ion  to  fuch  as  endangered  the  life  of  the  party;' 
but  (hit  point  doth  not  Teem  to  be  any  where  fetiled.     M,i 
Bat  this  judgment  bath  been  but  feldom  given;  there 
being  po  inftance  of  it  fince.the  reign  oi  £dw^d  the  thxid* 
.£tirr.  Mantf,  qg6i  1027* 

In  the  cafe  of  KinmrJUf  and  M^rt  above  mentioned^ 
Kinmrjley  was  fentcnced  to  be  fined  500  !•  ro  fufier  a  year's 
Imprironmcnt,  and  to  find  fureties  for  hi?  good  behaviour 
forfeven  years.  Mnr€  was  fentenced  to  ftand  in  the  pib* 
lory,  fufFcr  a  yeai*s  imprifonment^  and  to  6ad  fureties  in 
the  like  manner  fur  feven  years.     Str^  1 96*  *     * 

T.  a  C  3.  K.  and  RifpaL     An  indidment  was  found  * 
at  ^  feifion  againft*  the  defendant  and  two  others,  for 
a  Ci>nrpiracy»     The  indiAment  fet  forth,  ihat  the  defends 
ants,   wickedly   and   malicioufly  dealing  and*  Jmendinf^ 
U' juftiy  to  vex  iind  aggrieve  one  John  CbitUn^  and  to  de* 
prive  him  of  his  good  name,  fame,  credit,  and  reputatiottf 
wickedly  and  unlawfully  did  among  themfehres  confpir^t 
combine,  confederate,  tod  agree,  falfely  and  whhout  any 
leafonable  .^r  probable  caufr*  to  charg^.  afid  accule  the 
faid  John  Cbilien^  thai  he  the  did  Jchi  ChiUm  had .  thm 
lately  taken  out  of  a  b4g  a  quantity  of  boman  hair  of  tba 
goods  and  chattels  of  the  faid  Rifpa/s  That  the  two  other 
offenders,    in  purfuance  of  the    f^id   confpiracy,  faid  to 
CMion^  that  he  was  a  man  of  credit,  aad  bad  better  make  ' 
it  up  than  have  bis  credit  bliflad :  And  thai  Rifpalj  inTur*  ' 
th^r   purfuance   of  the   faid   confpiracy,  unlawfully  and  * 
•  wickedly  did  extort  from  the  {ixdChktm'  3^0 1,  and  a  pro«  « 
mifliiry  note  of  33  1.  as  acompofition  for  th^  faid  offenee.    - 
and  to  defift  from  ptofecution.  -.  On  the  i«daAmc€ic  b^kig 
removed  by  certiorarji    motion  was    made   in    arreftof  * 
.  judbiment,   upon  two  obj^dionsli  Firft;  thau  the i jufticca  ^^ 
at  their  feflions  have  no  jurifdifiion  over  «(onfpiractes;  ah^    * 
more  than  over  perjury,  ufury,  and  forgery,*  ir  b^ing  aoc 
fpecified  in  iheir  comifiiiK'X^i   nor   giveil    tbeih    by  any 
fpecial  ftatute»    Secojndly,  the  indi^m^nt  doth  not chaTga 
^  diem  to  have  confpired  to  fix  any  crime  on  the  defendiftitt 
ba^ Qnljf  takioghair.out Af  a;bag^  .iihicb DPiight  belsa  Itw- 
Gjj4  fu) 
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ful  aA.  To  the  firft  objcdion  it  was  anr«rered»  That  tft^ 
juflices  in  Teflidns,  under  the  gehdfa!  words  of  the  com- 
mifiton,  have  cognisance  of  atl  crimes  that  tend,  cither 
diredly  or  confequentially,  to  a  breach  of  the  peace  t 
That  confpiracies  have  this  tendency,  'id  the  fame  ma|i« 
ner  at  libeit,  which  are  indictable  tt  the  feffions,  without 
being  fpecified  in  the  commiffion;  fo  is  extortion  alfo^ 
and  this,  is  aconfpiracy  to  extort.  To  the  fecond  objec- 
tion ii  was  anfwered,  That  the  charge  is,  a  confpiracy  to 
extort  money  •  by  what  means  is  not  material  s  That 
Rffpal  did  afiuaiiy  extort  it ;  which  is  a  diredl  and  pofitiv« 
charge  agaioft  him.  So  that  either  wdy  there  is  ground 
fufficient  for  the  court  to  give  judgment  againft  Rj/pal*^ 
By  L*  MansfiM  Ch.  J.  The*  cafe  lies  in  a  narrow 
.  compaCk  The  firft  queftion  is^  Whether  the  juftices  in 
feiSons  h^ve  a  jurifdiAion  over  confpiracies.  No  autho- 
rity  has  been  cited  to  'fli^w,  that  they  have  not»  nor  that  | 

they  bave»    >It  muft  therefdre  ht  determined  upon  general  | 

principles.    The  crffes  of  perjury,    forgery,    and    ufury  , 

ftand  upon'  their  own  fpeciai  grounds ;  and  it  has  been 
determined,  that  the  juftices  have  no  juri(3iAion  there, 
Thiti  oiFence  of  a  confjj^iracy  is  a  trefpafs;  and  trcfpafles 
9fe  indictable  at  felBons,  tho'  not  committed  with  force 
and  arms.  They  tend  to  the  breach  of  the  peace,  a) 
much  as  cheats  or  Iibels»  which  are  eftabli(hed  to  be  with* 
iathc  jurifdidion  of  the  feffions.  As  therefore  theie  is 
no  authority  to  the  contrary^;  I  think  that  the  juSices  ha4 
a  Jurifdidion  here.  The  fecond  queftiqn  i.^  Whether  a 
fufficieni  crime'  be  laid  in  the  indiAment  to  enable  the 
court  tb  give  judgment.  The  aime  is  laid  as  an  unlaw- 
ful CQnfpiracy.  This,  whether  \\  be  to  charge  a  mm 
with  criminil  afla,  or  fuch  onlyas  may  afied  bis  Veputa- 
tion,  is  fully  fuiicient.  The  feveral  faAs  in  the  indi6^* 
me  At  are  not  to  be  confidered  as  diftin^  and '  feparate 
charifes;  but  as  on«  ;|nd  the  fame  united  and  continued 
oftcnce  pMrfued  thro'  its  different  ftages.  And  then  it  is 
clear,  that  the  whole  will  amount  to  an  indi£lable  ofieoce,! 
namely,  the  getting  money  from  a  man,  by  conffMring  to 
charge  him  with   a   falfc    fad.     Burr.  Mamh   iiaOi 
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THE  office  cf  a  confiable,  in  executing  of  warrants, 
fs  treated  of  under  the  titles  HVVZtt  and  aOlar^ 
tftnt;  and  in  like  manner  the  other  particulars  of  his 
duty  may  be  found  under  the  refpedive  titles  thmughouc 
the  book :  this  title  treating  only  cf  the  office  of;  a  con-^ 
fbble  in  general*. 

/.  0/ihe  antiquUy  atid  original  of  conftahks. 
11.  Whojball  be  a  conjiabh, 
111.  How  cbofen  and  fworn. 
JV.  His  power  as  a  ccnfervator  cf  the  peace. 
V.  His  duty  as  afubordinate  ojicet  to  jujlices  cf 

thepeace^  and  punijhment  for  negkH. 
VL  His  indemnity  and  proteliion  in  bis  office. 
yil.  Concerning  the  expences  of  his  office. 
VIU.  Concerning  his  account  and  removal  from  his 
office. 

I.  Of  the  antiquity  and  original  cf  confiables. 

The  fundry  names  of  high  conftab^es,  or  conftables  ^^nt^aitynf 
of  lathes,  rapes,  wapentakes,  hundreds,  and  franchifes ;  conAabict  u 
and  the  divers  names  alfo  of  petty  conftables,  tythingmen,  a"***** 
borlkotders,  borbheads,  headborows,  chief  pledges,   and 
fuch  other  (if  there  be  any)  that  bear  office  in  towns, 
pariflies,  hamlets,  tythings,  or  borows,  ate  all  in  eiFe£k 
but  two,  that  if  to- fay,  esrJlabUs  and  borjkolders.    Lamb. 
Csnft. 

Thrs  word  cdnftaHe  hath  afforded  matter  of  much  difqui-  * 
fition  to  the  learned.    It  is  evidently  a  compound;   but 
from  What  two  original  words  i^  hath  fprung,  hath  been 
vai'ioufly  copj^dured.     Hiftpry  traceth  it  from  its  arrival  * 
in  Etfglafid;^  backwards  tbrpugh  France  and  Germany^  and 
Gmcfy  Id  tlie  imperial  feat  at  C^fiflantinopli  in  the  days  of 
C$nfiaikhii  the  Great.   From  whence  we  afcend  farther  Aill 
towards  the  eaft,  where  we  find  the  word  cone  or  cu^.e  in 
Palifiine^  which  fignificd  in  the  times  of  the  old  teftanient 
91  ftabiltty,  ftrength,  or  flfay.     Of  which  word  there  feem 
to  be  foroe  traces  in  the  mongrel  name  of  Laocom  at  Troy ; ' 
imd  more  efpecially  of  this  (zmtCsn/iontini^  who  was  him* 
felf  of  orietitat  extradlion,  having  fprung  from  Dardania^ 
i  (pmitry  of  tbe  upper  Moefia^  and  was  faid  by  his  ildt- 
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tereri  tp  hare  been  defcendcd  from  Dardanus  and  tlie 
T'ryans.  And  perhaps  this  a)>pellatibn  of  the  emperor 
mighc  gnre  occafioti  to  the  adopting  of  the  word  into  the 
Jicman  language  at  that  time.  For  it  was  then  that  the 
-word  uMnt  (the  genuine  ofispring  of  am  or  cum)  firft  be* 
^ame  a  nane  of  dignity,  and  from  thence  travelled  weft* 
w;irda.  (with  a  little  variation  according' to  the  gefnius  df 
each:  language)  throughout  the  provinces.  Amongft  the 
Saxonn^  the  word  was  ioning  or  l^yninge^  from  whenct . 
undoubtedly  we  receive  our  EngHfb  word  king.  Again»  the 
^ox^ftok^^alU^  JlaJU^  flabki  Ky  an  eafjr  tranfmutatton  of 
:iho(e  letteis  fret}uent  in  almoft  airfangtiages  (and  which 
Ificmeth  the  otbc^  oonfliruent  of  the  word  c^nJIdhU)^  is  lik<- 
wife common  lo  tltofe. languages  of  the  middle  ages,  anfl 
fignifieth  a  ftandlng  place,  divifion,  or  depfartment,  c^Hed 
by  tbe  RomaDS^df/0  ;*'and  if!  of  thenrf ''probably  From  tte 
fame  wigin  with  the  Latin  *ft$y  and  the  ancient  GreH 
word  ra)>;  So  that^  according  to^  this  etymology,  the  word 
ff^ftitbk  will  proptrly  fignify  the  'ftability  or  ftay  of  tite 
piacr,  or. the  ftrong  min  bf  ibe  diViBoh-  The  Ctrn{a$ 
word  is  connt/i^ftey  the  French  conneflahie^  the  Italian  urn^ 
^tfMik,;  .the  Spanifh  'unih^dbU/ittSmUht  word  c^ii^f  which 
tbcy  ufe  for  €mnt.  >  AH  v^hicb'  (e'em.  to.  be  compreheoded 
KT  the  imperial  'denoft>!nali6n8  W"  the  Conjiantnt  family, 
iuch.as  Coa4ailt;  CoHft^iiUt^  Conjianttnus^  ConfiamU^  Coih 
^antina^  ConfiOfttknus^  Oof^^tindiitn^  -and  the  like, 
..  ;  As  tooching'^9r/0^Mfri  ( whrcfi  U  the  other  general  name, 
iind  ddih  tohtaiil'Wtohin  it  the  meaning  of  tytfaingmen, 
Jioiobeads^.headboirbws,  rhirdborows,  ind  thief  pledges;) 
:lhat  ii  made  upof  ibeSaxoit  Skge^b^now-:  or  t^rhu^  a 

Itlcdge,  Md  e^lier^  lb€t  eld(^,'  thief,  -or  head ;  at)d  hrfi>» 
^4MU$r  m  ont  word  ^ih^  nreartMhe  chief  or  head  of  the 
;f»r<ttes  or  p]cd}^*s^'>  -For  the-  uffdcfftandtng  whereof,  It  is 

to  be  reoieanbei^tdy  th^t  by  the'  andient  laws  of  thrs  rei^ 
.(before  the  coming  in*  of  4ing  WiHiAt^  tbb  cortquero/]  it 
.was  ordain^  for  The  anore  fuYe  keeping 'of  th^  oc^ce,  a^d 

fcH  the  better  lepreffipg  ofthicVes  and  -rubbers;  tba^  all 
-^  frc^bora.  m<n'  (botiikl'^'irft  themfelvtrs  into  fev&arcdm- 

panics  by  ten  in^oMi  domp?ny$  atid  that  every  of  thcife 

ten  men  of  the- Company  Qiould  be  furety  s|nd'  pledge  for 
.  the  forthcoming  of.hi»  felloes ;  b  thkt  if  aoy  barm  W^ie 
;  done  by  any  of  thefe  ten;  ^^gainff  the  peace,  then  ^t 
.  fcft  of  the  tcnihoiild  be- amerced,  if  he  or  theii''comt>any 
•  tfi at  did  the  harm  fliouid  flV,  -and  were  not  fortbcomiDg 
.;tp.  .aafwer    to  that   wherewith    he 'Ihbuld   be'cha^g^d. 

And  (pr  tjbia^ufrf  Che  cdmpaniesa^v^^^tf  iofdme'j^lates 
/ 1  of 
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f/l  England  callci)  bcroUn  of  the  (aid  word  hrgg^  h^frmOy  cr 
^f  Am,  figni^ying  a  plctige  or  fureiy  ;  and  in  otiier  places 
they  are  called  tythings^  bccaufe  they  contain  (as  hath  Deea 
(aid)-  the  number  of  ten  men  with  their  families.     And 
even  as  ten  times  ten  do  make  an  hundred,  fo  becaufe  it 
was  then  alfo  appointed  that  ten  of  thefe  companies  (hould 
at  certain  times  meet  together  for 'their  matters  of  greater 
weighty  therefore  that  general  aiTembly,  or  court,  was  and^ 
jet  is  CiUe4  a  bumirtiL     Furthermore,  tt  was  then  al(b 
ordained,  that  if  any  man  were  or  fo  evil  credit,  that  he 
could  not  get  bimfeU  to  be  received  into  one  of  chetie  tytb* 
ings  or  boroes,  then  be  Oiould  be  fliut  up  in  prifon,  a$  a 
mjn  unworthy  to  live  at  liberty  amongft  men  abroad. 
How  whereas  every  of  tbeie  tythings  or  boroes  did  ufc  to 
nuke  choice  of  one  man  amoogft  themfelvei,  to  fpeak 
and  to  do  in  the  name  of  them  ails  ht  was  therefore  in 
icme  places  called  ibe  tyihingman,  in  other  places  the 
boroes  eider,  (whom  we  now.  call  boi (holder^)  in  other 
places  the  borobead  or^  headborow,  and  in  (ome  other 
piacca  (he  chief  pledge,  which  laft  name  doth  plainly  ex* 
pound  the  other  three  that  are  next  before  it;   for  head 
or  elder  of  the  boroes,  and  chief  of  -the  pledges  ace  all 
one  ;  and  in  fome  {hires,  where  every  third  borough  hath 
a  conftable,  there  the  oQcccs  of  the  otlier  two  are  cabled 
thir4^rewu     And  in   thefe  tythingff  or  boroes,   fundcy 
good  orders  were  obfcrved}  and  amongft  others,  firft,  th^ 
every  man  of  the  age  of  a  I  years  ibould  be  fworn  to  the 
l^ing:   Then*  that  no  man  (hall  be  .fuffi^red  to  dwell  in 
any  town  or  place,  unlefs  be  were  alfo  received  into  fome 
fiich  fureiifbip  and  plrd^  as  is  aforefaid  :    Thirdly,  that 
if  any  of  thefe  pledges  were  imprifoned  for  bis  offence, 
then  he  ought  not  to  be  dc  liveied  without  the  aflent  of  the 
reft  of  his  pledges :  Again,  that  no  man  might  remo? eoiiC 
of  one  tything  or  boroe,  to  dwell  m  another,  without  law- 
f^l  warrant  in  th^it  behalf:    Laflly,  that  every  of  thefe 
pledges  (bould  yearly  be  prefented  and  brought  forth  by 
their  chief  pledge,  at  a  general  aflembly  for  that  purpoi'e, 
which  we  yet  in  remembrance  thereof  do  caU  the  vitw  ^^f 
frnnkpUdgiy  or  the  )eet  court*     Luwk.  Conft. 

Some  fm^ll  (badow  of  which  antiquity  we  (eem  ftill  to 
r^din  in  a  common  pbrafe  in  drinking,  when  a  man  faya 
tp  another  that  he  will  fUtige  him  %  which  is  laid  to  have 
begun  when  the  Dani%  tyr^innized  in  tb\s  land;  and  the 
ineaning  was  to  encourage  the  perfon  to  drink  freelv,  for 
.  that  the  other  would  be  furety  to  him  that  no  one  (huuld 
dp  )}ifn  fUiy  bp(li|y  harm  whilft  he  was  drinking. 
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,  Al^o  i¥e  do.flill  rctaiif  thb  word  hrr^  f^  t  V<frB  ilf 
cur  language,  Cgnifying  to  take  money  upon  a  pledge  of 
furcty. 

In  fome  pTaces,  at  this  day,  ther€  it  bfoth  a  tythingniaH 
and  conftabk,  where  the  tythingman  1$  as  it  Weref  a  dc* 
puty  to  ejcecute  the  office  in  the  conftzble's  abfencfe  :  but 
there  ^ire  Tome  things  which  a  con{iable  hath  power  to  do, 
that  tythingmen  cannot  intermeddle  with  \  for  the  conftable 
may  do  whatever  the  tythingman  may  do»  but  not  on  the 
contrary,  the  tythingman  not  Slaving  an  equal  power  with' 
the  conflable.  Kut  in  places  where  there  is  no  conftable, 
tbe  o£ice  and  authority  ojf  tythingman  feeims  to  be  all  tmH 
under  a  difFcrcnt  name«  i  Biack.  357. 
ArtTqoiif  of  By   the  ftatuie  of  U^incbtjliu    In  toiYy  bundrid  and 

»i^  cpaaabicf.  panchife  two  €QnJ$ahUs  JhaU  be  cbofimto  nufieibi  view  •/ 
armour  \  and  they  JhaU  prefent  defaults  of  armeury  and  effuits 
§f  tetinsy  and  if  bighwayt^  and  fucb  as  kdge  firangirs  in 
pplandijb  iowns,  fet  wtom  they  uill  noianfwar*     13  Ed.  !• 
ft.  2.  c.  6« 

And  from  hence  L.  Ceke^  and  others,'  will  ha^e  iff 
that  high  copftables  are  no  ancienter  than  this  ftatutei 
But  Mr.  Hawkins  (agreeably  with  Lnmbards  DalUn^  and 
other  authorities)  fays,  that  it  feems  to  be  ihe  better 
opinion,  that  both  conftables  of  hundreds,  which  are  cooi^ 
mpnly  called  high conftables^and alfo conftahlcs of tythings,' 
which  are  at  this  day  coaimonly  called  petty  conftablei  of 
tythingmen,  were  by  th(PcommonJaw,  and  not  firft  ordained' 
by  the  faid  ftatute  of  IVinAfJhr ;  .for  that  ftaiute  doth  not 
fay,  that  there  (hall  be  fucb  officer  conftituted,  but  clearly 
feems  to  fuppofe  th^c  there  were  f«:h  before  the  making  of 
it,  a  Haw*  6i. 
Tketr  dQtj« '  In  (hort,  the  truth  of  the  matter  feems  to  be  this  I  The 

far  greateft  part  of  the  bufiDeft  ofhtgh  conftables,  at  this 
aay,  is  not  at  all  appropriated  to  thccn  as  high  conftables  J' 
but  only  as  oflicers  to  execute  the  precepts  of  the  jufHces 
qT  the  peace,  which  any  other  perfon>  may  do  as  well  as 
they.  The  original  and  prdper  authority  of  an  high  con*' 
Aable,  as  fiich,  feems  to  be  the  very  faifte 'and' no  otheri' 
within  his  hundred^  as  that  of  the  petty  tonftable  within 
his  vill ;  and  therein,  mofii  probaUyi'  he  is  coeval  'witb 
the  petty  conflable..  The  6ther  ufualj  branches  of  his  of«' 
iice,  fuch  as  the  furveying  of.  bridges, ahe  tfluing  precepts 
concerning  the  appointing:  of  overfeers  of  tKe  poor,  fur- 
veyors  of  the  highways,  afTeflbrs,  and  colleAors  of  the' 
land  tax  arid  window  duties^  and  in  likiB mahrier  the  view-' 
ii)jg  ff  armour  by  the  above  mentioaedfiatme^^rt'ixt'hiiii/ 

no; 


Dot  of  neccQ(]r9',but  m  matter  of  conv^ienee,  asid  if  it 
fftfcretionary  in  the  judiccs  whom  thoy  will  appoint  to  be 
their  officers  in  ihefe  cafes  $  others  have  boen  fuperadded  to 
their  office,  for  the  hke  reafon  of  convenience,  by  fundrf 
ads  of  pariiament,.  fucb  at  the  ifluingpreceptSL-for  tht 
licenfing  of  aiehoufcs)  for  levying  county  rates,  and  for 
returning  lifl^'  of  jurors;  for  (hat  one  pfribncan  do  all  the 
fftne  mu^h  eaficr  and  cheaper  than  fo  n^ny  diffBron^ 
pcrfoiis, 

//,  ^ho  /ball  k  a  ionfiaih. 

*  No  peribn  is  qualified  to  be  a  conSable  who  .is  mot  aa  To  be  aa  !«ei 
Inhabitant  of  the  place  for  which  he  is  to  ferve..  Fkld*  Pin.i  ^•l>>tam. 
S$aU  331. 

And  every  inhabitant  may  not  be  a  fit  perfon.tabc  ap«  AndaUcpcr* 
pointed  to  this  office,  for  hfc  ought  to  be  of  the  abler  fort:.af.%  ^oa. 
parfQiioncrs :  and  if  a  very  ignorant  or  poor.,  pcrfoix  lie 
chofen^  he  may  by  law  be  difcharged,  and  an  abler  perfoa 
appointed  if\  his  room.     Dalt.  c.  %S.         -     . 

It  hath  been'  faid,  that  a  cuftom  in  a  town,  thait  tho-Women^ 
inhabitants  (hall  ferve  the  office  of  conftafale  by  turnsi  ^^ 
fjording  to  the  fuuatlon  of  their  feyeral.  houi^a,  js  mKt> 
good  ;  for  that^  by  fuch  a  courfe^  it  may  1  come; to  a  vf^^-^ 
^n>an^s  turn  to  be  a  conftable,  as  inhabitant  of  oi^e  of  thofei 
houfe^;  yet  we  find  fuch  cuiloma  allowed  t^  be  good  in.. 
Ja^r  Sooks;  and  it  feems,  that  the^  coniirqiitsnce  of  ih^t 
rcafoning  above  njentioncd  may  well,  be  denied,,  fince;  a.. 
vi^omah  tn  fuch  cafe  may  procure  another*  to  ferve:forh<r* : 
2.  HaU;.  63.  '  '         •        . 

•  Alfd  it  fccms,  tbat  a  priftifing  phyfician,  bczfig  chofenvpfcyacUw 
conftable  in  purfuance,of  fucb  cuftomi  has^noTemcdy  for  '  "  • 
his  discharge ;  fo;  that  there  are  no  precedents  of  thiskind, 

and  ^is  calling  is' private*     Id,  .         /      ,-  - 

-BUtin.thcjr.>nd  Q^rff,  Ei  27  G.  3..  it  was. held  that 
tWe  king  may  exempt  any  perfon,  or  whole  bodies  corpo- 
rate, from  fcrying;  tbe  office  of  conftable,  fubjcfl  how- 
c^er  to  this  rcftridtlon,  that  the  execiiptioo  be  not  extended  .       .1 

fo  f ar  as  tbpVcVent  the  exiftence  of  tbe  office  ia  any  par-  • 
ticylac  place..  i./)»ry.  and  £tf/?,  682.  » 

^But  by  the  32  //.  8.  c.  40.  The  pi^fidenr,  commo(i.%  arrd 
fellows  of  the /acuity  of  phyli<?k  in  Undw^  Ihall  not  be 
cl^ofen  fondables* 

Add  by.  the  5  //.  8.  c.  6^  and  i8,G.  2.  r.  15..    Sdr-  SurjeonU 
geofM  in  JLofidon  (hall  befreed  and  c;cQmp(ed  from  tbe  office 
of  conftable. 
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In  the  caTe  of  JT.  and  P^wi/,  Af.  5  G.  On  an  indidoieoC 
agatnft  Ppmlf  a  furgeon,  for  refuftng  to  be  conftable,  it 
mzi  moved  to  t'^.e  attorney  general  that  a  ho/i  projfftti 
ffiight  be  granted,  for  that  by  the  5  A/*  8  r.  6.  (and  by 
the  32  //•  8.  €.  40<  for  the  incorporaring  of  barbe/s  and 
ftirgjBont,  which  incorporation  was  diflblyed  by  (he  above 
ad  of  18  G.  a.)  all  perfons  of  the  corporation  of  furgeons 
within  Lmukn  are  exempt  ;  and  chough  it  had  been  held 
that  phyficiani'  are  not  exempt,  yet  by  the  equity  of  (bofc 
ftatutcs,  and  by  the  cuftom  of  the  realm,  0//  furgeons  have 
been  allowed  the  fame  privilege:  and  therefore  a  nttf 
froftqui  was  allowed,  unlefs  caufe  (hevirn.  And  no  caufe 
vras  fliewed,  Ae  reporter  fays,  that  ever  he  heard  of. 
CcmynSf  312. 

By  the  6  (^  j  W.  t.  4.  Apothecaries  in  Lond^ny  and 
within  feven  miles  thereof,  being  free  of  the  company  of 
apothecaries;  and  alfo  thofe  in  the  country  who  have  ferved 
feven  years  apprenticed ip,  (hall  be  exempted  from  (be^fice 
of  confiable. 

Alfo  it  feems  certain,  that  if  a  fworn  attorney,  or 
^her  officer,  of  the  courts  at  JVefiminptry  be  chofen  imo 
this  office,  he  may  have  a  writ  of  privilege  'for'  his  dif- 
charge,  by  reafon  of  his  necefTary  attendance  in  thofe 
ccNirts  t  and  it  hath  been  refolved,  that  fuch  officers  (ball 
have  this  privilege,  not  only  where  there  is  00  fpccial 
Cfiftom  concerning  the  ejed^on  of  conftables,  but  aUb 
where  they  are  chj>fen  by  a  particular  cuftom,  in  refped 
of  their  eftates,  or  otherwife;  for  that  no  fuch  cuftom 
(hall  be  intended  to  be  more  ancient  than  the  ufages  of 
shofe  courts,  and  therefore  (hall  give  way  to  then* 
a  Haw.  63. 

.  And  upon  the  like  reafons,  it  ts  taken' for  granted, 
fhat  praAtfihg  barriflers  at  law,  ah^  the  fervan^  of 
members  of  parliament,  have  the  rifne/privilege^,.li|ut 
there-  feem  to    have  been  no   refolutions'  ^o  tb[tV.^P 

pofe. -w.  '        -    '  ■  ►        ♦     :   ■  '    ^  /,.r*.. 

Atft^  it  hath  been  I'efblved,  that  an  alderman  q(  !^ 
im^  for  the  like  reafons,  \t  4iot  compellable^ (o  |h:  a  (^n- 
ftaUe.     Id^    ''  '"'   -'   •    •;  -"' ^       .,*-v 

'.Bat  it  hath  been  bolden,  jthar'a  caotain  pf'tVeldog^l 
guards,  being  prefetr'ted  to  ferve  as  conual>Ie,  in  purfuiocc 
Sf  n  cuftohi  in  refpeA  of  his  lands  iji  a  town,  cannot 
«hiil»  this  privilege;  for  that  notwithftahfiing  he  is  bp«ii4 
by  \Ai  oiBce  to  perfonal  attendance  on  the  king's  |jaipn» 
ytt  Aieh  office  being,  of  late  inftittttio^ij  (hall  not  preyaii , 
egaiflft  an  ancient  co(lom«    7A 

But 
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But  no  feneaat,  corporal,  nor  private  man,  fervlng  in  Millua 
the  militia,  (hali,  during  the  time  of  fach  fervice,  be  liable 
Id  fcrve  the  office  of  conftablc.     26  G.  2*  ^-  *P7*  /  ijo* 

By  the  I  //''.  e,  18./  II.     Every  teacher  or  preacher  DiiTentiDg 
in  holy  orders,  or  pretended  hoiy  orders,  in  a  congregation.  i«»ci»«f«- 
tolerated  by  lavi',  (ball  from  the  time  of  his  fubrcriptioit 
aifd  taking  the  oaths«  be  exempted  from  the  office  of  coo* 
flablc. 

Yet  if  fuch  an  officer  as  before  mentioned,  or  a  gen-  where  theft 
tleman  of  quality  who  hath  no  fuch  .office,  or  a  prac*-  oiheriiuftdi 
tifing  phyficiaOy  be  chofen  condfbl^  of  a  town,  which 
hath  fufficient  perfons  bcfides'to  execute  this  office,  and. 
too  fpccial  cuftom  concerning  it;  perhaps  he  may  be  re-j 
Heved  by  the  king's  bench  ;  but  it  feems  that  eve»  m 
cufiom  cannot  exempt,  fitting  perfons  from  ferving  the 
office*  of  conftable,  where  there  are  not  fufficient  befidea 
them,  to  execute  it.  But  thefe  points  feem  not  to  be 
fettled.     2  hew.  63^ 

.  And  hj  10  ift  w  TV,  r.  23.  /  2,  3.     The  profecutor  PrtffentMstf 
of  a  felon  to  convi^fiion,   or   perfon.  to   whom  he  lliall  '•'••^ 
aflign  the  certificate  thereof,  ihall  be  difcharged  from  the 
office  of  cooftable* 

Inafmuch  as  the  office  of  a  confiable  is  wholly  mir  ^l^tfer  Keauf 
niflerial,  and  no  way  judicial,  it  feems  that  he  may  apr  l^)"**^** 
pdint  a  deputy  to  execute  a  warrant  dire£led  to  hiiBi 
when  by  reafon  of  ficknefs,  abfeoce,  or  otherwife,  he  ctnr 
not  do  it  bimfelf ;  yet  it  doth  not  feem  to  be  fettled,  that 
a  conftable  can  make  a  deputy,  without  fome  fpecial  caufip» 
%  Haw.  62. 

In  the  cafe  of  Medhurft  and  Waiti^  M.  2  G.  3.  The. 
high  conftable  appointed  a  deputy  to  billet  foldiers  under 
the  mutiny  ad :  Tbis  appointment  was  by  parol  oniyt 
^d^tbe  deputy  was  not  fworn.  By  L*  MonxfitU  and 
the  court:  The  high  conftable  had  power  by  the;  aQ  l#. 
{»il)et'(ohiiers ;  and  he  may  appoint  a  deputy  to  tbispar* 
titular  minifterial  a£l.  This  is  a  minifterial  (not  a  judicial) 
ad:  And  a  coriftable  may  appoiota  deputy  to  do  miotfte- 
HjI  aAs..     Burr,Munff,  1 259. 

.'Add  in  th<  cafe  of  K.  v.  Ctarke^  B.  27  G.  3.   it  feem^  , 

tp  be  admitted  as  a  fettled  point,  that  a  conftable  may  ap« 
j^nr  a  deputv.     Durnf.  and  ha/i,  i  V.  68a. 
•  And  the  Superior  tnuH  be  ^nfwerab'e  for  his  depffty, 
Itpbn  any  mifc^rrlage.;  unlefs.  the  deputy  is  duly  allowed 
and  fworn ;  fbr  then.h^  Ts  coriftable.     IVo^d^  b,  1.  r.  7*  . 
^  And  by  r^.  r.  18.  /^  7.      If  any  perfon  diflenting  Ofncntetiaf. 
fromilie  Church  of  BfigUnd^  tmW  be  (worn  conftable,  p<»fm'u>f«4^ 

aod^*'- 
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and  (ball  fcruple  to  take  upon  him  the  ofice,  In  regard 
of  the  oaths,  or  any  other  matter  required  to  be  done  in 
lefpeft  of  fuch  office ;  be  may  execute  it  by  a  fufficient 
deputy  by  him  to  be  provided,  to  be  allowed  by  fuch  pcr- 
fons,  and  in  fuch  manlier^  as 'fuch  officer  (hould  have  been 
allowed. 

And  by  31  G.  3.  ^•32.  the  like  privileges  are  given 
to  Roman  cathoHcks  on  their  taking  and  fubfcribing  the 
oath  and  declaration  therein  fpecificd.    /  7. 

///•  Hew  cbofen  andfworn. 

By  whom  to  be    .  ,It  feemeth,  regqlarly,  that  the  petty  conftable  ought 

thQtetu  to  be  cbofeajn  the  leet;  and  the  high  conftable  (properly 

(o  galled)  Jn  the  torn,  which  is  the  general  Icoc  of  the 

yh'o}e  hundred ;   and  if  there  be  no  leet,  then  that  the 

petty  fonftable  ought  to  be  chofen  alfo  la  the  torn. 

.    3ut  whether  they  are  to  be  chofen  and  appointed  by 

>  the  fuitpcs  in  the  refpe£live  coons,  or  by  the  lord  or  bit 

ftewar,d  in  the  leet,  and  the  (heriff  in  bis  torn,  feemeih  not 

clearly  dftermined.     a  Haw.  6zt 

Br  whom  to  b«     \,  But  by  whjch  of  them  foever  they  (ball  be  chofen  and 

fwpra.  appqinfed,,  it  ,%me|h.  clear,  that  they  are  to  be  fnrorn 

^  arrdlp^ac^d  i.i|.^beir:  cfSce,  by  the  lord  or  his  fleward,  or 

^     bu^thf^q^  refp^^iively,^  as  being  judge  of  the  court. 

Cnft^mof  ;  ^^0  it  feems  certain,  that  a  cuftom.for  chufinga  con- 

chuanc*  ^^b^^uhur  way^ii^good;  and  it  feems  to  have  been  the 

Sigipil  Qi^ibVQi^kcjrs  of  the  ad  of  13  &  14  C.  a;  hereafter 
'i<l?>^iftSs  li)iat.ihe  ior^3  of  the  courts  leet  have  this  power 
f^  ^omnoion  nglu,  and  cenfjrquently  the  (heriiF  in  his  torn, 
^bere^nre^s^no^fourr  ieet.     z  Haw.  gj, 

Ancl.et^^.'th&.pYadk:e  was,  that  in  every  bundredwhere 

,^     ^  ^  tihfitfijwsi^Si  feH«i*Uvd,  the  cqnftables  were  fworir  in  snd 

M  ^>  a^^ii^  i]|:U)AJotd  Of  bir  fie  ward  in  hit  leet;  but  where 

*«^^    tlfre^vH.  nw>fu(^*/eiidal  lord,  the  (beriflFia  bis  corn  had 

thiek'f^f»aring»4ivl  pifrnig*^  them  in :  alfo  if  there  was 

fio^fe(|||al.  loifl  €f««^he« bundled^  an  annual  officer  was 

chofea^  wt^wii  to«preGd^ovtr  the  .whole  hundred,  wlio 

wy  caIl«Aibe.bi§b'CQiifta|bie;  but  if  the  hundred  wh 

feudal)  aa  it  ^ftoiu  ancietitly  was,  then  fuch  lord  of  tbe 

KuikI/^  SH)MPififlfcdj.*tber  office  fbimfelf*      i  Bmc,  Af. 

ciiDfini  h'gh      ^Bmc  npvot  the  ifftialnnanner  ia^- tbat*the  high  coo- 

co>ft^>iM.         ^^  ff  hundreds -be  cbofen  oidiec  at  the  feffion^  or  If 

ibCi'gro»tci:.«iiamblr  of  tbe  juftices  4if  the  divifioo)  ^^ 

•*^-  14  '         -  tkewife 
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likfewife  that  tbey  be  fworn  at  feffions,  or  hj  wamtit  from 
the  feffions;  which  courfehath  been  often  allowed  and 
cotaimended  by  the  jufticcs  of  afitze.     Pait.  r,  28.  , 

And  the  reafoo  thereof  mav  be  chis^  ai  hath  been  inti- 
mated above  I  namely,  that  tneU*  oflEce  at  prefent  doth  not 
fo  much  confift  in  executing  the  office  of  high  conftable 
as  fuch^.as  in  executing  the  juftices  pfeoeptSy  which  they 
oiay  do  for  the  moft  part,  whether  they  be  indeed  high 
confiables  or  not* 

And  moreover,  every  petty  conftable^  being  a  prin-  Petty caoHtUa^ 
dpal  peace  officer,  and  it  beirg  necelTary  for  the  preferv-  I'^Ji^^'^S* 
ation  of  the  peace,  that  every  vill  fiiould  be  furniflied  with  ^^^ 
one ;  the  jafttces  of  the  peace  have  ever  fince  che  inflitu* 
tion  of  their  office,  taken  upon  them  at  confervators  of 
the  peace,  not  only  to  iwear  the  petty  conftablet,  which 
have  been  chofen  ait  a  torn  or  leet,  but  alfo  to  nominate 
and  fwear  thofe  who  have  not  been  cbofen  at  any  fuch 
courts  on  the  neglcA  of  the  (heriiFs  or  lords  to  bold  their 
courtaj  Of  to  take  care  that  fuch  officers  are  appointed  in 
theoi.  And  this  power  of  juftices  of  the  peace  having 
been  confirmed  by  the  oninterrvpted  ufage  oiF  many  ages^ 
Iballnot'nowbedirputed,  but  (ball  be  prefumed  to  have 
been  grounded  on  Alfficien^  authority.  And  feme  have 
carried  this  point  fo  far^  as  to  allow  the  juftices  at  their 
feffions,  to  fwear  one  who  was  chofen  at  the  leet,  and 
unduly  rejefled  by  the  fteward,  who  had  fworn  aoolbct 
in  hi9  place,     a  Haw.  65. 

And  in  the  cafe  of  JiT.  and  Dr.  FrapichBr^  M  14  G«  t« 
Dr*  Francbard  wf29  chctcn  conftable  of  Mi&§ti^F$ri  ac 
the  leet»  which  immediately  adjourned ;  and  he  was  after* 
wards  fworn  in  by  a  fingle  jufiice  of  the  peace:  And  upoo 
motion  for  an  information  as  not  being  duly  fworn^'^he 
courts  heM  this  to  be^a  good  fweariog;    9ir.  1 149* 

Af.  ai  6\  2...  The  juftices  of  the  county  of  Nfnb^  WhtftwifB* 
mt^my  at  cbeic  genera)  feffions  ^ofe a  conftable  for  SJUm*  <>^oNlMi^ fewa 
^1  and  Gor  not  coming  in  to  take.tbeoath,  ptiKtt^ti  ^^*^ 
againft  him.     Whichi proceedings  being  femclvcd  hyrer* 
tiorari  into  the  icing's  beiichy  it  was  moved  on  aftdaviti 
lb*t  these,  dad  not  Imn  a.  cooftabie  there  ibr  50  yetifs  be- 
fofie.  tbat^ie  might  be  dtfchargedi  alleging  likewtte,  th.  t 
HtJmh  ^»  ar'privilef^d  plaee,aod  that  alMhe  inhabitantf 
were  the  duke  of  ¥cri!B  tenants:  But  the  coort  heW,  that 
they  could  not  difcharge  him  on  motion,  and  Md,  that 
they  muftdetermtnetl^  matter  by afiion  of  fatfir  ioprW 
fonmrnt,  oc  fome  other  way  1  ami  inclined:  ibpngly  thai 
he  could  not  anyway  be  difcharged:  FoCf  by  the  courts 

Voi.,1.  Hh  th< 
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oath  that  he  is  afraid  of  death,  becaufe  be  is  not  a  jtrfgt 
of  record;  which  is  the  reafon  that  an  obligation  taken  bf 
htm  fliall  be  in  his  own  name,  and  not  in  the  king's  nacDe» 
and  the  fame  fliall  be  certified  in  the  feiSons  of  the  peace. 
Crgr  Ellz,  375,  376. 

V.  His  duty  as  a  Jubordinate  offic4r  to  jujiices  of  the 
peace  J  and  puni/bmint  fornegka. 

'  It  bath  always  been  holden,.  tl^at  the  conftable  is  the 
proper  o£Bccr  to  a  juftice  of  the  peacf,  ,an4  bound  to  exe- 
cute his  warranto ;  \wA  therefore  it  bath  been ,  refolyedt 
that  where  a  ftatute  autbocizes  a' jo(^\ce  qf  the  peace  to 
convid  a  man  of  a  criiQr,  and  to  levy  the  penalty  ^y  war- 
rant of  ^iftreff^  .wjj^bciut  faying,  to  whom  fuch  warrant 
Ifcall  be  dire (^e((t  of.  Iby  whom  i^,  (ball  ba  executed,  the 
con  (Fable  is  VKe  pVopcj  officer  tp  ferve  fuch  frarranti  and 

%  33  <^»  3f  ^-  5Sr    i!*???^!?^  *^  any  fpecial  or 

Seiiy  fcffiotiSt  upfKi  coa^(4ili|1ti^||^^^atbf  of  aoyneglcftof 
uty,  or  difabedteocfL'  of^ny  la^fu^  wa'rr4ni;  or.  qrdcr  of 
any  juftici;,  by  any  ioinMble,  qc  fOtper  peace  or  parUh 
d^ecfi  (fuch  ^jton  having bfepdu|y(Mmmqoc^  to  appear 
i^nd^  anrwcr  fuch  chi^,^  Qiav  iii^  upon  convidion, 
any  reafonible  fine  not,  ei^cmiQ^  40  s*  j  upon  fucb  con- 
Aablct  oV  other  peacclor  parith/o^ccr,  as  a  puniihmentfbr 
fuch  djfebedicnce  or  iip^t(k.6i  du^y  ^  and  if  not  paid,  may 
hf  tb^tr  warrant  levy  the  fame  by^diftrefs  and  f^le  of  tbe 
godds  of  fuch  ofiTender,  rendering , to  hini  the  overplus  (if 
zm)  after  dedufting  Yv^'h  fine  ^^  ^n^  the  charges  of^/ucb 
diftrcfs  and  fafe,  iq  |^  applied  to  the  poor  of  the  parifhor 
place  where  fuch  oflFepder  fhall  rdGde,  at  t|)e  difcretion  of 
fuch  jufticc?*  And  fpr/waqt  of  fuch  4iftre&,  fucb  offender 
fhall  be  comrnltted  to  the  hpufe  of  correction  for  any  time 
not  exccecliiig  ten  days/'/  i. 

1/  any  perfon  f^all  think  hfinfelf  aggrieved  by  any  thing 
doneih  the  execution  of.this^ad,  he  may  appeal  to  the 
next  feQsons  of  the  Qpqnty  or  place  where  he  iball  refidci 
upon  givine  t^  days  notice  thereof.    Id. 

Aiid  no  perfon  adin^  under  any  fuch  warrant  of 
diftrefs,  (hall  be  deemed  a  trefpalTer  ab  iriftio  by  reafon  of 
any  irregularity  in  fuch  warrant  or  proceedings  thereupon* 
ld.f.2.  V 

BlaUbtr  v.  Ktmjf,  M^idfi^nt  fummer  affixes,.  1782* 
This,  was  an  aAion  of  trefpab  for.  entering  tbe  plaintiff's 
boufe.    The  defendant  had  a^ed  under  a  warrant  from  a 

jufticc 


Confiable*  4^9 

Juftice  to  fetrcb  for  nets ;  the  warrant  on  being  produced 
was  df  reded  **  T§  ibt  €§H/lahU  rf  Sbiphernti  to  Samuel 
<*  Ckrttr^  mid  it  all  ttber  iffiurt  oftbi  pgau  in  the  county  of 
**  K$ni.*^  Evidence  was  given  that  the  defendant  was 
borlholder  of  the  hundred  of  LiitU  Peckham^  which  ad- 
joined to  the  hundred  of  SUpbcrm  in  which  the  piaintiPa 
boufe  was  fituated.-*— P<rMtfM  for  the  defendant  con- 
tended, that  he  was  conftable  for  the  county,  and  came 
within  the  warrant,  which  was  direfied  to  all  ^cers  of 
the  peau  in  the  county  bf  Kent.'^^ErJkine  and  U.  Bond^ 
contra^  argued,  that  when  tf  juftice  direded  a  Warrant  ge- 
nerally to  a  conftable  of  a  given  diftriA,  and  all  other 
peace  officers  Wichin  the  county,  it  was  reddendo  Jiniida 
Jmgtdis  to.the  conftabk  of  each'  A^^tt\Bt  in  the  county  ac» 
cordint  as  the  warrant  might  require' eseciation  jk  any^ 
part  orthe'couBty.  But  no  juftice  could  by  (iich  a  war* 
rant  autboiiafie  a  cbnftiiUe  of  one  hundred  to*  a^lin  anocbfr 
without  fpecmlly  appoiiiting  hiip  (b  to'  do.  This  sj^ai  a 
vtik  and  politic  regulaiibiii  for  if  the  execution  '/of  W4r« 
rants  were  given  to  mereftrMig^,'^rorcewoiild  often  ^ 
repelled  by  mce,  and  ihftnite  mlfchitf  would' atmd  *t^ 
departure  from  the  antient  nil^  of  Wal  magi ftracjf.^^ 
the  defeodaiit,  not  being  conftaUe  Af  Strifhotm^  had  ^Wen 
r^uired  to  execute  the  warradt  aad  had'  refuM^  be  qdu)^ 
jioc  have  been  puniibed.  for  his  refufak^  Hewas'o|ily|[ 
volunteer,  neither  gen^lly  de(cHoed  In  tlie  .warrant  nor. 
fpecially  named,  and  was  not  entitled  to  notice'  under  the 
fiatttfe.— -*.L.  Mansfield.  This  is  a  mb^  uiijfuft  adiont 
the i^aintiff having  received  no  fo^  of  damfgr,,;^  d<* 
fendaiu  having  %Stitdhouifide.  I  tb^fore  wilhed  much 
to  get  rid  of  it.  But  the  law  is  toett€i\j,  brought  to^onr 
rtcollefiion,  and  I  ani  forry  to  find  it  with  the  p^aintiiBv 
fJo  conftable  can  aA jinder  a  warrant  out  of  bis  diftriA  ; 
it  is  certainly  to  be  taken,  reddendo  fingula  Jinjulis*  I 
remember  a  famous  cafe  at  Norwich^  where  it  was  fo 
determined*  The  reafons  given  by  the  counfd  for  the 
plaintiff  are  good  ones  %  they  weighed  with  mt  in  the 
Norwich  czk.  This  warrant  is  direded  >**Tothecon- 
^«  ftable  of  Sbiphome ;  tb  Samuel  Carter^  and  to  all  other 
**  peace  bfficers /*  the  defendant  is  ^either  conftable  of 
Sbiphome^  nor  Samuel  Carter^  and  the  general  dIreAion  is 
to  be  taken  to  each  within  his  diftriA.  Therefore  as  the 
warrant  was  not  diredled  to  the  defendant  be  cannot 
jufiify  under  it,  and  plaintiflT  muft  have  a  verdi£l  for  i  s» 
Qif.  by  fl.  Black,  i  Y.  15.  [N.] 

Hh]  n.Uii 


470  Conftable* 

VL  His  indemnity  and  proteSion  in  bis  4ffi4el 
Poublecofls.  If  an  B<5iion  is   brought   againft   a  conftahle  for  any 

thing  done  by  virtue  of  his  office  ;  he,  and  ilfo  all  ofth^t^ 
which  in  his  aid,  or  by  his  command,  ihaii  do<  a  thing  con- 
cerning his  cfHce,  may  .plead  the  gieneral  liFue,  and  gire 
the  fpecial  master  in  evidtnce,  and  if  he  recovers,  he  £bal] 
have  double  cofts.  .  7  y.  ^.  5^  . 
proper  county,  And  fuch  a£lion  (hall  be  laid  in  tljc  county  where  the 

fa£t  was  committed,  and  not  elfemchere.  iij*  c.fx* 
Ko  tftion  if  he  Formerly  the  conftable  was  bound  to  take  notice  of  the 
deiiTf r«  a  copy  jurifdiiSlion  of  the  juftice:  infomuch  that  if  the  juftice 
•f  the  warrinr.  jf^jcid  a  warrant  in  any  matter,  wherein  he  had  no  jurif- 
didtion,  the  ^pnftable  was'punifbable  for  the  execution  cf 
it:  but  now,«4y  the  ftatute  of  24  G.  2.  r.  44.  it  is  en* 
a(9edy  that  no  adion  {faall  be  brought  againft  any  coA* 
liable,  qr.  o^her  perfon  a^ing  by  his  order,-  and  in  his  aid, 
for  any  thirg  ^.OQ.^  i*  obedience  to  the  warrant  of  a  juftice 
of  the  peace,  until  densand^iatb  been  «made,  iff  left  at  the 
ufual  place  of. his  abode,^by  the  party vor  by  his  attorney, in 
:uvritlng9.^igned  J)y  the  party  demanding  the  fame,  of  the 
perufal  and  capy.of  .fucb  warrant,,  and  the  fame  hath  been 
x^fufed  Of  negle£led  for  fix  days  aftcif  fuch  demand  :  and 
if  artei:,,cqa?pli90ce*  theicwrlir,.  any  6ich  action  ihall  be 
J)(ought^  ll^Uhput  mRjcing  the  juftice  who  figned  fuch  war- 
r^ht^dffepdanci  on  producing  and  proving  fuch  warrant 
at  the  trial,  the  jury  (hall  give  the?r  verdid  for  the  de- 
fc^ndarit,  notwithftanding  any  defe£k  of  juri(<li£Hon  in  the 
juftice. ,  And  if  fuch  adiiou  be  brought  jointly  againft  the 
juftice  and  «onftable;  on  proof  of  fuch  warranty  tdc  ju^ 
faiH.iind  for»the  conftable,  notwithftanding  fqch  defe^  of 
jurifdifSlion  as  aforeraid*;.  and  if  the  verdidi  be  given  agsinft 
the  juftice,  the  plaintiff  AiaU  recover  his  cofts  againft'bimi 
to  be  taxed  in  fuch  mannerby  the  proper  officer,  as  to  in* 
elude  fuch  cofts  as  the  plaintiff  is  liable  to  pay  to  fuch  de- 
fendant, for  whom  fuch  verdid  iball  be  found  as  aforeiaid* 
/.  6 

Note;  By-  this  it  feemeth  that  the  conftabic  ought 
not  to  retiirn  the  warrant  to  the  juilice,  but  to  keep  it  for 
,  his  own  juftiBcation ;  for  he  cannot  grant  fo  the  party  the 
perufal^  of  thjfi  warranty  uhlefs.he  hath  it :  but  he  muft  ctr* 
tify  to  the  juftice  what  he  hath  done  in  the  execuijofl 
thereof, 
Ko>Aionbot  And  no  adion  fliall  be  brought  againfl  any  cooft^blct 

^m  6s  bm  W4thin  fix  months  after  the  aft  committed*    24  C  a. 

..44./.  8.  ^^ 


And  if  the  conftahle  is  iilTiuhed  in  rhe  execution  of  hiit  Con^aiiie  af- 
office,  be  need  nor  go  back  to  the  wall,  as  private  pcrfom  '^^ '''-« "  «^  ««t 
ought  to  do:  and  \f  in  rhe  ftriving  together,  the  con-  ^*^*^^ *•'?*• 
ftab)e  kills  the  aflailanr,  it  is  no  Monv  ;  butifrSecon* 
ftable  is  kitled,  it  (baM  be  conftrued  premeditated  OHirder. 
UrnJi's  PL  37.     I  //.  H.  457. 

VIL  Concerning  the  expevces  of  bis  office. 

By  the  27  G.  2»  f.  00.  The  conftable  executing  t  Charges  of 
juftice's  warrant,  for  levying  t  penalty  or  other  fum  of  "»**^''»«^»*^*» 
cnoney  dire^ed  by  an  z6t  of  parliamrnt,  by  difliefs,  may 
deduA  his  own  rcafonable  charges  of  taking,  keepin^!,  and 
ieJling  the  goods  diftrained;  returning  the  overplus  on  de- 
tnaod,  after  ftich  penaky  or  fom  of  money  and  charges 
^iedu^ed. 

A  perfon  committed  to  gaol,  for  any  mifdetpeanor^  charges  of  roa* 
ihall  bear  his  own  charges  (if  able)  for  conveying  oc  fend-  keying »n  of- 
ing  him  to  the  faid  gaol,  and  the  charges  of  tbofe  that  ^"'i'' «<>  «••*• 
guard  him  thither;  and  if  he  (ball  refufe  at  the  time  of 
commitmeat  to  defray  the  fame,  or  (hall  not  ci)cn  pay  the 
fame,  the  juftice  committing  him  (haU»  by  warrdrK  to  the 
high  or  petty  conft able -where  the  perfon  (hail  krhabit,  oir 
from  wbeoce  he  ftiall  be  committed,  or  where  be  fliall 
have  any  goods  vrithin  the  county,  order  (b  mucb  to  be 
fold  thereof,  as  by  his  difcretion  (ball  fatisfy-ibe  fame;  the 
appraifement  to  be  made  by  four  honell  inhabitants.     3  J. 
4.  10.  /  I. 

And  if  be  have  not  money  nor  goods  withjif>  the  county, 
ftifficieflt  to  bear  the  charges  of  himidf  and  of  thoie  who 
convey  him  to  the  gaol  or  houfe  of  corredion,  the  conft^ble 
may  make  application  to  a  juftice,  who  may  upon  oath 
examine  into  and  afcertain  the  reafonable  expences,  ard 
fliall  by  his  warrant  (without  fee)  order  the  treafurer  to 
pay  the  fame ;  except  in  MiddUftx^  where  the  fame  (hall 
be  paid  by  Che  overfeers  of  the  pari(h  where  the  perfon  was 
apprehended.     27  (?.  2.  r.  3. 

And  by  the  18  G,  3.  r.  19*     Whereas  conflables,  head-  chargr«in  the 
boroughs,  and  tlthingmen,  are  or  may  be  at  great  charge  bufincfa  of  tb« 
in  doing  the  bufmefs  of  their  pari(b,  town(hip,  or  place,  ^"    ' 
and  in  many  cafes  are  notfufficiently  indemnified  by  law  ; 
it  is  therefore  enabled,  that  every  conftablc  or  other  fuch 
officer  (hall  every  three  months,  and  within  14  days  after 
he  (hall  go  out  of  his  ofEce,  deliver  to  the  overfeers  a 
juft  account  Jn  writing,  fairly  entered  in  a  book  to  be  kepc 
for  that  purpofc,  and  figned  by  him,  of  all  fums  fo  by  him 
H  b  4  expended 
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expended  on  account  of  the  fild  parifli,  toirnfliip,orpIace« 
in  all  cafes  not  hitherto  provided  for  by  law,  and  alio  of  all 
ftimi  received  by  bim  on  the  account  of  the  faid  parifl), 
townfhip,  or  place  i  and  the  overfeert  Ihallf  within  ehe 
Mv»«t  \  t^^?^  M^<Ujf  ^f(^f  ^  accovot  (ball  ba^fo  deli?ercd,  Uf  tlic 
« »%:w  *  fiM^e^beifor;  jjieinhftbiuntt,  aod  if  ^ppnmred-by  the  raajo- 
rity  G^^t|>eai,.jyi)eoyerr(aef»>lhalL.fa]r>out>Df  the  poor  rate 
fuc)\/u Va)t(^ll>;ipp^4r  M  be  dtfaifn  tbeifaid  «icc(Minl :  But 
if\^e  i^cuurir^  oraiOF,  |>^ttherfpf,dball;ba^^aIlowcd,  the 
ovjirj^^r^  J|i3lL<^Urf>^^^  ^  tbffoooftifcb^r  other  officer 
ra^htffH)j^t9f:ayiCou|i|MiWl^?«i>y^^  tbefiud 

^^  ^^  ii^^  4pvHig..Beaibiial>b notice  thareoi«i»  the 
Qy;)reei4,«^.hift^ji^$jC|).^'aU^xam^  end  bear 

miid  determine  any  ofajt&on  that  (hall  b^  d|a4&  to  the 
.«  «ccouQt^  v^  Siftlft^^fiwilrtwk  AaH-  «ppear*ito  Um  to 
bCy^ue^^andfiitcyiil^AaM^'^thevicooftnt,  aad*(ige-hia 
f  ^P  lJii9CM>%a9li  l^e^nroriiifft  ibiiU  payihc:fameacoord- 

l^^vi^eg^  (llMbiif  4^»ovpiADr  Aiail^fifditbaatbe  parilb, 
townttjp,,-jy V #W(5«ti%^«gtic»fd. hf^nr  th(»g>dooe  or 
oniHie(l>y»tba(AMr«on(^aMd  4t  odiec  voflbtr^  or  liy  the 
jtt(^l  o^ilyll  hgivsiiviir  auterialiebftftioDtorfbeaccouiir, 
oi'io  {i^h^^l0iim^wm^M^if^ffii%  bcwiyi giving  rea- 

appeal  tf  tpfiiieyt  gip^4  or  5}«itrM  ^efiooafor  tbe  county 

or  lib^ty.wlHrrf  fi|cb4>iyriih,«toiain(hipiorplaoe4ies;  who 

fliall  jiieaf^and  ^ni^lf^detejcminO'tbe  fame:  But  if  it  (halt 

appear  to  the  jufticea  that  reasonable  notice  was  not  givtn, 

they  (hall  adjoucn  fbe  appeal  fo.ithe  pext  quarter  fcffioni. 

And  the  juilices  may  order  tathe  party  for  whom  the  appeal 

ihall  be  deternsincd  reafonaUe  cofts,  .in  like  manner  as  coo- 

I    cerning  fettlements  by  the  8  {jT  9  ^«  c*  3o.r^<— •Providedi 

that  JO  corporations  which  have  not  four  juftices,  the  over* 

feer  may  appeal  ^^  if  be  thinks  fit,  %9  the  feffions  of  the 

cpunty.    /.  5,  6. 

ftlBoiit  aty  And  t))c  juftices  in  feffions  may  from  time  to  time  lay 

iHcf  fc|als«      dowfi  or  alter  fuch  rules  and  regulations  as  to  any  coils  o( 

f  barges  to  be  allowed  to  any  perfon  by  virtue  of  this  ad, 

as  to  them  (hall  feem  juft :  which  rules  and  regulations, 

having  received  the  approbation  and  fignacure  of  one  or 

•  more  of  the  judges  of  affize,  (hall  be  binding,  and  oo(\ 

p^berwifc,  on  all  pcffons  whatfoever.   /  9t 


f7//.  CmuiTvan 


tanSMe,  47$ 


VIII.  Cnuermi^  bis  account  md  remnal  from  Us 

office^ 

The  high  cooflablct  fliall  at  the  general  or  qu vier  fdf*  1^ 
fions^  if  tberennto  required,  account  for  the  griwral  ^ 
county  rate  hy  iben  receited  i  on  petn  of  bebg  cooNnit- 
led  to  gaol  nutU  thejr  fM  arcounti  and  0mI  pay  over 
the  money  in  their  handa,  accordin^to  the  order  m  the 
faid  court,  on  the  like  pain :  And  all  tbrir  aeeounta  aoi 
voucbera  ihaUt  after  hating  been  pafled  at  the  laid  fdtomi 
be  dcpofiied  With  the  clerfc  of  the  peace,  to  be  kept  aoongfl 
the  records,  and  iofpc^ed  by  any  juftice  trithont  fee*    at 

And  in  fnch  ouwier  aa  cenihblea  aie  to  be  cbofen.  In 
the  fanw  manner,  and  bv  the  like  authority,  are  they  la 
be  removed  I  h  aa  if  tnere  Ihail  be  eaufefoimoveand 
put  aa  high  conflabie  Imoi  hia  plaof,  if  bath  not  been 
thought  fir,  that  any  one  or  tvo  iuAicei  ftmrid  4%  it  upok 
their  difcretion,  but  that  it  ihouid  be  done  by  Ae  grater 


pvf  of  the  juftkea  of  that  ^vifien,  aiid  that  mr  feme  fuft 
caufe  \  or  eile  that  it  be  done  at  theMtena.    IM.  r«  af»'  ^ 

And  it  leemt  clear,  that  the  flmff  or  letrard  of  the 
leer,  having  power  lo  plaoe  a  cooAaMo  in  hit  ofce,  have 
by^onfequcnccapowerofrtaaovinghim.    ilfew«6j.      ^ 

And  alfe  the  juftices  of  the  peace  have  alftr  ufbd,  for 
good  caufe,  to  diiplacc  all  fuch  conftaMea  as  have  been 
cbofen  and  fworn  by  them,    i  Mm.  65. 

And  by  the  13  &  14  C.  a*  «.  12.    If  a  conftable  (halt  daaftiUccw 
comii*ue  above  a  year  in  bis  o0ice,  the  feffiona  may  dif-  t<iMu«g  abooa 
charge  him,  and  put'anochcr  in  his  place,  "till  the  lord  '^* 
(ball  hold  a  leet.    /  15. 

And  if  the  court,  or  other  judge,  (hall  refufe  to  dif- 
charge  a  conftable,  the  king's  bench  may  compel  them  by 
Unandatnus.    .2  Haw.  65. 

^.  Indiftmepc  for  not  taking  the  office* 

TH  E  jur^ri  far  oyr  lord  ihi  king  upon  thiir  oath  pn* 
Jentf  that  A.  O.  hti  of  ■  in' the  t$wn/Hf  of 

■,.  .  in  thi  jatd  couniy^  yeoman^  on  ibt  — —  dny  of 

m  in  thi  ytar  of  the  rtign  of  '■  .   ■    ■  and  long 

hefort^  and  always  after  wiU  the  day  of  the  pr  furring  9 f  this 
\ndiiimtnty  WfS  and  is  art  inhabitant  and  rtftHtng  within  thi 
iownjiip  of  ■^■-  '  afore  faid  in  the  county  afo^efitd^  and  an 
fUiUrfin  t§  fervi  thi  ojffici  of  cenftabUfor  tbejaid  tiwn/fip ; 

and  ^ 


i/f  Conft^le. 


and  hi  ihi  faid  Ai  O.  on  the  f aid  -  day  9f  in 

ihi  year  oforefaii^  in  the  towm/bip  afire/aid^  at  tie  ceurt  kit 
if  A,   L,"  lord  ef  the  ntanor  if  ■  aforefaidy  hdden 

before  A.  S.  gentleman^  'fieward  of  the  faid  courts  hy  tbi 
X  fuitorxpf  ibefoid  courtif  tva^e/effed  and  chofen,  accordiftg  te 
ihi  mndem  euflom  of  ehvjing  eofflMtsfor  the  faid  t^wnfiif^ 
far  OHO  year  from  tkena  next  foUemng^  u  do  and  execute  all 
aadfi^guloi/^  ihefo  thtngs^^hich  tekxg  to  the  office  of  conjia- 
h!i:  [•Dn-otherwift  as  the  cuflcmi  <hA\  be  fir  chufmg 
^ufiMeA-i^  And  that  the  faid' A.  O.  aftertvards^  to  tm'r,  en 

^ki  ■    ■< <  day  -rf  ■  ■  i  '^  in  the  jeor  afarefoidy  at  tht 

icuiffidp  of  ■  "■   ■     •  a/one/aidy  %addue  notice  given  to  him  hj 

A.  ^.-^iliff  rf  ihi  aforefaid  manor^  of  M  doing  fi  eleSei 

etndchofen  conJlahU  at  aforefaidy  and  then'' aikd  iter ewaihj 

-  him,  tbi  faiA^Ai  B:  roqmrod^^a  apffmr  befare  J.  P.  ef((oirty 

ilfetf  indytt ,  f  xv  >  ^^his^^ttt&jef^y^'S  jmftitm  a^gntd  to  keep  the 

fHuo-wiibinitie  faid  ooiirMj^'^ind^^o  ta  hea^  and  deternune 

difu&s  falodhu;  trefpo^t^  and  mhor  mlfdemeanon  in  the  foii 

totnay.xomntHttd^  m  tir'faid^^-j^i-A,i^  ^^/f     ■       '  <«  ^^ 

fgari^r^id^  io\^h  ^hh-oath  /ir*tif3  dtie  e^ercuting  the  fad 

pfficc^^9iifaibi^fan4he  feme  toetfnfbipy  *accofMing  tothe  dutj9f 

that  offitOi^^^evmbetifi  thi  faid •  A.  ^. >  Ui^^niy  in  that  be- 

halfmVjragtnsdingi  botteAtrMn^atid^tnte^in'^jwhoUytonti- 

hato,fer^tithrf<nd  (ffitaafaonfUdple^  ifiir  ho  thifnid  A.  O. 

.fvasfa^oia^f^and'-chefin  iteia'^lbo  faid  offlee  as  aforefaidy  tt 

funff  JOH  tbi  faid  .ri   ^u^i  ^daf  of         u    >  *  'in  the  yar 

3afotjftiid9'  aad  eoniitutatfy  afhtnuerds  mntii  the  day  ef  takioi 

this  inquifttioHy  at.  ^^  ioumfap  aforefaidy  in  tba  county  afon* 

faidy  nhlawftttiy  %i«d  coteUmptuaiifly  did  refufoy  itnd  fliU  Jotb 

refufey  to  take  his  faid  oath  for  ihk  due  executing  the  faid  of- 

fae  of  confiablt^  and  in  any^imfeto  execute  the  fame  office^  to 

the  great  hindrance  of  jstfUce^  in  contempt  of  4ur  faid  lord  ibi 

kingy  and  ta  the  ivil  example,  of  a/I  others  in  the  Hie  cojt 

offenddng^  and  againfi  the  feaeo  of  our  faid  lord  tbi  king* 

B,  Conftablc's  oath. 

YO  U  Jball  well  and  truly  ferve  our  fovereigH  brd  tk 
kingy  [and  the  lord  of  this  leety  if  fworo  in  a  court 
lcet,3  in  the  office  of  conjiahUy  for  the  toumfhip  of  fa 

the  year  enftung^  according  to  the  hefl  of  yourfkiU  and  imw 
hdgo^  So  help  ycu  God. 

Cootempt.    See  j9ttatBtnett(» 
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nr HE  fxywcr  of  a  juftice  of  the  peace  to  confr^  aa 
*-  offender  in  a  fummary  way  whhout  a  trial  by  jury, 
is  in  re()rafnt  of  the  common  law,  and  in  abundance  of 
inftances  a  tacit  repeal  of  that  famous  claufe  in  the  great 
charter,  that  a  man  (hall  be  tried  by  his  equals;  which 
alfo  was  the  common  law  of  the  land  long  before  the 
great  charter,  even  for  time  immemorial,  beyond  the 
date  of  hiOor'CS  and  records.  Therefore  generally  no- 
thing (hall  be  prefumed  in  favour  of  this  branch  of  the 
office  of  a  judice  of  the  peace ;  but  the  intendment  will 
be  againft  ir.  Therefore  where  this  fpecial  power  i% 
given  to  a  juftice  of  the  peace  by  36I  of  parliament,  it 
muft  appear  that  he  hath  ftr]<5liy  purfurd  it  i  otherwife  the 
common  law  will  break  in  upon  him,  and  lf*vel  all  his 
proceedings.  Therefore  where  a  trial  by  jury  is  6\fyen{pl 
withal,  yet  he  muft  proceed  n^verthclefs  according  to  the 
courfc  of  the  common  iavv  m  trials  by  juries,  and  con* 
fider  himfeU  only  as  conftitutcd  in  the  place  both  of  judge. 
and  jury.  Therefore  there  muft  be  an  informafioa  or 
charge  againft  a  perfun ;  then  he  n^uft  be  f^mmoned  or 
have  notice  of  fuch  charge>  and  have  an  opportunity  to 
make  bis  defence  j  and  the  evidence  againft  him  muft  be 
fuch  as  the  common  law  approves  of,  unlefs  the  ftatute 
fpecially  dire£teth  otherwife;  then,  if  the  perfon  is  found 
guilty,  there  muft  be'^a  conviction,  judgment,  and  execu- 
tion, all  according  to  the  courfe  of  the  common  law,  di« 
rcStcd  and  mfluenced  by  the  fpecial  authority  given  by 
(iatute ;  and  in  the  conclufion,  there  muft  be  a  record  of 
the  whole  proceedings,  u/herein  the  juilice  muft  fct  f<»r»h 
the  particular  manner  and  circumllances,  fo  as  if  he  (hall 
be  called  to  arcount  for  the  fame  by  a  fuperior  ccurt,  it 
may  appear  that  he  hath  conforiTied  to  the  law,  and  not 
exceeded  the  bounds  prefcribed  to  his  jurifdi(Aion. 

The  difficulty  of  drawing  up  a  convi^ion  in  due  form^ 
hath  induced  the  Irgiflature  to  inftitute  a  more  apt  and 
compendtotts  method  in  divers  inftances  ;  and  it  w.:ie  to 
be  wiihed,  in  eafe  of  thr  juftices,  that  this  provifion  might 
be  rtiade  more  general.  Thtfe  fummarv  forms  of  con- 
victions, which  are  fpecially  diredled  by  ad  of  parliament, 
are  interfperfed  throughout  this  book  under  the  titles  ta 
which  they  do  refpe£iivety  belong. 

Other  forms  of  convidians,  which  are  left  at  large  ac« 
cording  to  the  couric  of  the  common  law  (having  no  pre- 

fciiptive 


ifcrtptive  form  of  words  direded  bjr  any  n&  ofpwtlhmmi) 
*>■  src  likewife  dnwa  lortb  $t  icogtb  under  divert  tidct | 
-particularly  concerning  fuch  mattert  as  have  bean  olitco 
controverted  in  the  courts  above^  occiafioaed  iettber'by  the 
hrgeneft  of  the  penalties^  or  fooietioies  by  the  mKnefr 
of  the  ofiendcrsj  as  in  ciUes  oixtHSp  firdiU  mirm^  g§m 
dfftrgjlng^  Wiigbtrand  mia/uriSf  and  fuch  like,  and  to  them 
the  reader  is  referred. 

.It  remaineth,  under  this  title^  to  infert  one  general 
precedent  or  form  of  convidion  for  the  whole;  which 
jpaay  be  to  the  effed  following : 

Gcner^  form  of  conyiftion. 

County  of  7  DEi/  rtnumiirei^  tiatontbi''''^dafi/-'''^ 
'  J  ^  in  the  ytar  9ftbt  reign  cf  9ur ftvadg* 

hrd  George  the  third,  by  tbt  gnui  0/  God  king  rfGnax  Bri- 
tain, Qnij9f%rth^  and  in  ibtyear  9four  Lord  — — >  M  ■  ■ 
in  tbiiountytf  ■»  ,  A.  I.  ^— —  in  tbgeomnfy  j^  ■  ■  1^ 
yeoman,  (if  the  penalty  is  appropriated  as  well  to  his  liisjcfly, 
as  to  the  informer,  fay,  wbo  profecmi^s  as  wfU  /or  bis  find 
ma/i/fyas  for  bim/ii/iM  ibis  bibaff^  if  as  well  to  the  poor  of 
the  parilk  where  the  offence  was  committed  as  to  the  is* 
former,  fay,  wbo  frofnuUi  as  vnllfor  tbo  poor  ^tbt  parifi 
of  in  tbi  county  of  '  as  far  bimfelf  in  ibis  he* 

halfy }  in  bis  proptr  perfen  comoih  bifkro  nn^  J*  P.  fjfairif  bdng 
am  (oTy  if  the  proceedings  are  required  to  be  before  two 
Juflices,  fay,  bifon  us^  J.  P.  ifquire^  and  J,  P.  ifqyira^.Ung 
swo)  of  thtjujlicts  of  our  f aid  lord  the  king^  ajfynedtakuptbi 
psaa  of  our  f aid  lord  the  king  in  and  far  tbt  /aid  county  of 
— — ,  and  alfo  to  bear  and  deiermini  divers  folonits^  trej" 
pojfes  and  other  mifdemeanours  in  the  Jedd  ceuniy  committeJf  (if 
the  particular  ftatute  require  thp  conridion  to  be  made  by 
•  juftice  or  jufticcs  lefiding  near  the  place  where  (be  pf* 
fence  was  committed,  fay,  rifiding  near  the  place  where  the 
offence  hereinafter  mentioned  was  committed^)  and  (as  well  for 
-■  ■  ■  as  for  bim/elff  if  the  cafe  fo  requires,  and  if  the  in- 
formation ts  required  to  be  on  oath  fay,  or  bis  corporal  oath) 
Sttfomiitsom  giveth  me  (or  us)  tbt faid juflice  (or  juftices)  to  undtrftnd  and 
be  informed^  that  within  ■  now  lafl  pafi^  that  is  iofaj^ 

m  the  — —  day  of ^ —  in  tbt  year  of  our  Lord  —1  at 

■  «i  the  faid  county  of     .  >     ;  ent  A,  O.of"      ■■ 

'  ra  the  county  of  >■  yeoman,  (herp  ihkn  the  informt^ 

tion,)  ^gain/I  the  form  of  fbejhtutt  {otftatuits)  infisAjajt 

wade  and  providtd^  wberebf$  andbyforitoftbtfaidjlatute{ot 

JiatMt*t)% 
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BMtH\  thfaii  A.  O.  hath  fvrfnUd  fur  bis  find  offinti  thi 
fim rf  ■'  rfkmful mmuf  rf Great  BrifaiQi  and tlure^ 

Mf9m  ihtfmi  A.L  huMyfrMfs  iUjuigmtnt  •fm  (or  ms)  thi 
jfiiij^ia  (or  jtifiicii)  in  thg^fremfis^  awarding  to  thtform  of  . 
ih§jl0tuii  {Qiflatutt$)mfucbcafimadi  and  provided^  and  thai 
thifaid  A.  O.  may  hofummmtd  to  anjiutr  ibtfaidprmifis^  and 
ta  maki  bis  dwfgiut  ibirao  heforo  m  (or  us)  thtfaidjuftici  (of 
jufticei).  [If  the  offender  hatb  been  fummoned  and  doth  not 

appear,  6y,  fyhtrotipin^  «r  tbi/aid day  of  in  tbt 

yior  mfarojmd^  at  ■  afor^aid  in  tbi/aid  eomty  of  — — , 

/  (or  for)  tbi/aidjt^ici  {or  jufiias)  do  iffia  my  (or  awr)fum* 
mens  undiT  my  (or  onr)  band  (or  bands)^  dinGid  to  tbifmd  ^«^^t  ^  «i«fif 
A.  O.  tbirAy  notifying  to  bim  tbofaid  information  andcompUdnt^  "^^ 
nfuhing  tbifaid  A.  O.  tobaandappior  brforo  mi  (ox  us)  on 
tbi — doty  of  mxtf  at  —  of  thi  clod  in  thfortnoon 

tf  ibifamt  day^  at  ■  in  tbi/aid  county  ?^— — ,  to  anfiocr 

andmali  bis  difmci  in  and  to  tbi  mattirs  contained  in  the /aid 
in/oridstion  i  and  /(or  Wi)  di  autborizi  and  nquin  ■  to 

JifVi  this  nty  (or  our)  /ummons,  and  to  attond  mo  {or  us) 
at  tbiiimo  amd'plaa  bifon  montiomd^  thin  and  tbonto  mako 
a  riturn  to  mi  (or  us)  0/  tbi  ixicution  of  my  (or  our)  /aid/um^ 
monsi  (if  the  fiioftnions  is  not  dircded  to  the  party  but 
to  feoae  third  perfon»  then  ihftead  oF  the  above  form,  fay*  . 
whiTiupon^  on  tbi /aid  ^^^-^  day  of  in  thi  year  afcn^ 

/^ii^  ^  '  nfgn/aid  in  the /aid  county  of*  ,  /  (or 

Wi)  tbi /aid  juftia  {ovjujlias)  do  ij/uo  my  {ot  our) /ummom^ 
undor  my  (or  our)  band  (or  bands)^  direQed  to  — — ,  (as 
the  cafe  may  be,}  tborihy  notifying  the  faid  information  and 
comptmniy  and  roaring  the /aid  forthvoith  to/ummon 

tbi/aid^.'  O.  to  hi  and  appior  he/on  mi  (or  us)  tbi/aid  juflici 

{otjufticis)  on  tbi--—  day  if  r^'^^  ^^^  ^^ of  thi 

dock  in  the  forenoon  of  thi /ami  day^  at  — -  in  thi/edd  county     ' 

of       -^  to  anjivor  and  maki  'his  defence  in  and  to  thi  nuttier s 

contained  in  the  faid  informaticn ;  and  I  (or  tvi)  do  require 

the/aid  ■  to  attend  me  (or  us)  at  the  timi  and  place  be*  ' 

/ore  montiomd,  thin  and  thin  to  maki  a  nturn  /to  mo  (or  us)  of 

the  ixicntion  of  my  (or  our)  /aid  /ummons :  then  proceed  ii^ 

both  cafes  as  follows);  at  which  time  dndplace^  that  is  to/ay^ 

fit  ■  in  the /aid  county  of ,  on  the  /aid  — —  day 

of  —  at  •  ■  of  the  clock  in  the  forenoon  of  she  fame 

day^  before  me  (or  us)  thejuftice  {oxjuflices)  a/ere/aid^  comes 
the /aid  K.  I.  and  the /aid  A.  O.  hltbo*  fiUmnly  called^  negUQs  Noa-apfcamct. 
to  appear  hi/ore  mi  (or  «j),  and  doth  not  apptar  before  me  (or 
fti}»  nor  maki  any  defence  again/i  the /aid  charge  as  afere/aid^ 
although  I  (or  we)  have  waited  to  the  extreme  part  0/  tbi 
/orenoono/thi/ami  da^fitr  thi  appeetrana  of  tbejaid  A,  0.> 

and 
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ond  '  ■>  a  crtdible  wiiwfs  in  ihti  hAalf^  nnuth  tiftri 
mt  (ok  tis)  the fa'td  jujilu  {^x  juftkei)  in  his' proper  pirf^n^ 
and  before  tne  {or  us)  the  /aid  juftice  {oxjuflias)  ihefoii  — • 
hting  then  and  iherey  to  wit^  on  the  fame  day  and  year  iaftafore* 
fgid^   at      ■  oforefaid  in  the  faid  lounty  of  , 

duly  /worn  touching  the  promifis^  upon  the  holy  go/pel  ofGod^ 
M  his  corp9rai  oath  to  him  then  and  there  adminiftered  by 
mo  (or  ui)  the  faid  juftite  (or  juftices),  (I  (gf  we)  the 
Jaid  jufiia  (or  jujiices)  having  then  and  there  fkU  power 
and  authority  to  admmftir  the  faid  oath  to  the  faid  — ,) 
•fSmoww!^*^  rfi^yi/*,  fweareth^  and  on  his  oath  aforefaid  affirmeth 
'  *       and  faith  J   that  he  the  faid  «  did^   on  tho  — ^  daf 

fif iafl  pafi^  at  >,  duly  ferve  the  faid  A.  O, 

with  the  faid  fummons^  by  and  then  there  dJiixring  a  true  copf 
thereof  to  the  faid  A.  O.  and  fhewing  him  the  faid  origin 
nalfummonSi  (or,  if  the  original  was  delivered  to  the  parfy, 
fay,  by  then  and  there  delivering  the  fame  perfanally  to  the 
faid  A,  O.)  therefore  I  (or  we)  the  faid  jt^ice  [ox  juftiios)  tl9 
proceed  to  examine  into  the  truth  cf  the  faid  information  end 
eomplainti  if  the  offender  appears,  then  immediately  after 
the  information,  and  infiead  of  the  above,  fay,]  li^hertupsn 
the  faid  A .  O.  having  been  duly  fummoned  in  this  behalf  to  oti" 
fftter  and  make  his  defence  to  the  faid  informatisn^  and  to 
the  faid  offence  therein  charged  upon  him^  before  me  (or  iri)  the 
Jaidjujlice  {or  jujiices) ^  afterwards^  that  Js  to  fay ^  upon  the 
— —  de^  of'  in  the  year  aforefaid^  at  ■     »        afire* 

hfimoag$,       faid  {n  thi faid  county  of ,  appeareth  and  is  prefent  be* 

fere  me  (or  us)  the  faid  jujlice  {ox  jujiices)^  in  order  to  anfwer 

and  make  good  his  defence  to  the  faid  infos  motion^  and  the 

faid  offence  therein  charged  upon  him  as  aforefaid  \  and  hi  the 

faid  A.  O,  having  heard  the  fame^  is  afked  by  me  (or  us) 

the  faid  yujlia  {ox  juftiees)^  if  he  can  fay  any  thing  forhimftlf^ 

way  bo  the  faid  A«  O.  fhoutd  not  be  convi£led  of  the  fri* 

mijes  above  charged  upon  him. in  form  aforefaid;  [ifiheoF- 

CMfelioii  be-    fender  confefles    the   faft,    fay,    and   thereupon   the  foU 

tortcndcAce.      ^^  O.  freely  and  valuniarily  confeffeth  the  faid  information, 

and  the  faid  offence  and  all  and  Jingular  the  matters  and 

things  therein^  contained  to  be  true,  and  doth  not  Jhew  any  couft 

hefSre  me  (or  us)  the  faid  juftice  {ox  jujiices)  why  heJboul4  nit 

h  conviited  of  the  faid  offence  charged  in  the  faid  ivfrrmo^ 

iion^  and  then  go  immediately  to  the  judgments  if  iheof* 

...  fendex  pleads  not  guilty,  then  indead  of  fuch  confelfioni 

fay],    who  pleadeth  that  he  is  not  guilty  of  the  faid  efftm* 

Plei,  Nevertheiefs  on  the  faid  — *—  day  of         —  in  the  year  efore* 

faid,  at  ■  '    '    ■  aforefaid  in  the  faid<ouniy  of  »,  »w 

aediik  witnefs^  to  vuitj  A,  W.  of  .  .  in  ihe^csuntyef 

I  yeomtfli 
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(or  jhj}kes)  in  his  proper  p»tf9n^  a^^d  bpnre  wr(OT'tfl>  the  f aid 
jufiice  {fy^  jujiices)  the  /aid  A.  W,  being  then  okd  therti  f0 
lijit^  en  the  day  and  year  lajl  afirefaid^  at  '«*^\-  ■■»  ^ftrtfaid 
in  the  /aid  county  of  _—-*.,  duhjnv9rn  tokehing  the  premif^ 
upon  the  hcly  go/pel  of  God,  on  his  corporal  oath '  to  ^m  then 
and  there  adminfff' red  by  me  (or  us)  the  f^id  jujlice  (or  ju,^ices)^ 
[f  (or  tve)  the  faidju/lice  [or  juf I ice^)  having  thtn  and  there 
full  power  and  authority  to  admihijier  the  f aid  oath  to  the  f aid 
A.  W.)  depofeth^  fweanlh^  and  upon  his  oath  aforefaid 
mffirmeth  and  Jaitb^  in  the  prcfer.ce  and  hearing  \f  the  /aid  A. 
O.  that^  (here  fct  forth  the  matters  oF  facl  which  are  ibc  EvUsnee. 
fub}e£t  of  the  information,  and  if  the  witner«  is  crofs  ex- 
amined, fay,  and  the  f aid  A.  VV,  being  crofs  examined  by  the 
faid  A.  O.  on  his  oath  of  ere  fat  d  faith  ^  that^  here  fet  forth  fuch 
crofs  examination,  and  if  mare  than  one  witnefs  is  ex- 
amined, ftatc  the  fwcarini;  and  examination  of  every  wit- 
nefs thus,  and  alfo  on  ths  faid  — —  day  of  — — ,    in  the 

year  aforefaid^   at     ■  aforefaid  in  the  j aid  county  of ^ 

one  ether  credible  witnefs^  to  wit,  B.  W.  of  in  th:  county 

of yeoman,   and  proceed  as  in  the  fwearicig  and 

examination  of  the  lafl  witncf?.)  Whereup^n^  all  and  fmgulur 
the  matters  and  things  in  the  faid  inform  ition  and  evidence  con* 
tained  being  by  the  faid  A.  O.  then  heard  and  fully  under^^ 
floods  the  faid  A,  O.  is  by  me  (or  us)  the  faid  ju/iice  {or  juf-^ 
tices)  afkedt  what  be  hath  to  fay  or  offer  in  his  defence  agoinfl 
the  faid  information  and  (ffftme^  and  in  anfwer  to  the  evidence 
lioen  as  above  mentioned^  and  what  he  hath  to  fay  why  hi 
Jhsuidnot  be  convicted  of  the  premifes  fo  charged  upon  him\  [if  Defence; 
Che  offender  alleges  a  defence,  fa)',  and  thereupon  the  faid 
A.  O.  in  his  defence  faith ^  thot^  dating  his  defence,  and  if 
not  proved,  fay,  but  does  mt  produce  any  evidence  to  prove  the 
fame^  nor  doth  he  require  any  time  for  that  pur pofe  ;  if  the  of-* 
fender  makes  no  defence,  fay,  but  the  faid  A.  O.  doth  not 
effer  or  fay  any  thingy  or  produce  arty  evidence ^  in  bif  defence 
again/I  the  faid  information  and  offence^  and  in  anfwer  te  the 
evidence  given  as  abcve  mentioned^  mr  why  hefhouldnot  be  con* 
vieied  of  the  premifes  f9  cbargtd  upon  him\  if  the  offender 
makes  any  defence  by  a  witnefs  or  witnefTes  which  does 
not  entitle  him  to  an  acquittal,  then,  omitting  to  ffate  fuch 
defence,  fay,]  and  for  af much  as  upon  hearing  and  fully  uveler-* 
flanding  the  J  aid  information,  and  the  evidence  riven  as  above 
mentienedy  and  aljo  upon  hearing  and  fully  undirfl  ending  all  and 
Jingular  the  mfitteri»and  things  by  the  fad  A.  O.  alleged 
tpid  frevid  in  bis  dtfence  tcutking  ths  premijcs  in  the  faid  in*^ 
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piac^  tmrnd  as  at  the  X  pf/m.    So^  if  tba  ofender 
conMb  #te  ofleace  in  this  Aage  tf  tbe  ptoccedings, 


Aa;^  ii^#  mi  (or  m}  ii#  fMjuftlu  (otjyjlias)  wbj  hi 
Jkmd  lui  hi  cnmaid  if  ibi /M  yghm  ibargiJ  in  thi  /aid 
itftrwuuhn.  tnitiMpim  all  wU  fipimr  thi  fnmjit  hnng 
fim  mdfJtf  wdirflid^  mi  (or  a/)  thi fiid jujiice^  iorjuf' 
iui$)f  mid  wmUffi  diUkrtnion  iiing  ibera^  bid]^  X  '^ 
wmmf^lf  afpntrs  u  mi  (or  us)  tbi  Jmd  j^ft!ci  (or  jm/IIm), 
ib^thijmd  A.  O.  uiutlty  if  thi  frimifti  abim  cbargiJ  upm 
him  in  tbifmd  infmmathn  \  it  i$  tbirgfin  adjudged  by  m 
(or  ai)  tbifaid  jmflia  (or  juftlci$)^  itp^n  dtu  frv^f  tbneof 
madi  ti  my  (or  iur)  faiisfoBian^  (or,  if  the  offence  was 
confefled  in  the  firft  inuanc6y  fay,  up9n  tbi  fm  and 
voluntary  eQnfiJJion  §f  tbi /aid  A»  O.)  that  all  and  fingu* 
lor  tbi  maitirs  and  things  in  thi  /aid  information  etntmnd 
art  trui'f  and  tbireupon^  I  (or  Wi)  tie  /aid  ju/lice  {oij»fi'Cis)^ 
$n  tbi  fiid    ;  day  of  — ^  in  the  year  aforifoid^   it 

—  afore/aid  in  the  /aid  county  of  ■,  do  cenviSt  the  fiid 
A.  O.  of  the  offence  a/orefaid  in  and  by  thi /aid  in/ormatim 
ihargid  again/1  bim^  and  he  the /aid  A.  O.  is  hereby  conviStd 
thereof  by  me  (or  us)  the  /aid  ju/iice  {ptjuftices)^  upon  the  oath 
of  one  (or  )  credible  witne/s  (or  u)itne//es)t  (or  upon 

his  oxun  free  and  voluntary  ccnftffion,)  according  to  the /om 
of  the  Jiatuii  {or ^aiutes)  infuch  ca/e  made  and  provided  \  and  I 
(or  we)  the  /aid  ju/lice  (or  ju/lices)  do  adjudge^  that  tbe/oid 
A.  0,/or  his  offence  a/ore/aid^  bath  /or/cited  the /um  a/*— 
•/hxw/ul money  o/Gttzi  Britain,  (as  in  the  information;  and 

if  the  penalty  is  mitigated,  fay,  which /aid /um  0/ / 

(or  we)  do  mitigate  to  the  /um  0/  — , )  to  he  dt/iributedas  tie 
law  £riSls ;  (or  and  I  (or  we)  do  adjudge  that  one  hal/o/sbi 
/aid  /um  of  "  ■  ■■  be  paid  to  tbe  /aid  in/or mer  A.  L  and  the 

other  hal/  of  the  /aid  /um  of be  fat  d  to  the  poor  of  the 

pari/b  0/  ^  afore/aid^  where  the /aid  offence  was  committed^ 

(or  as  the  cafe  requires,)  according  to  the  /orm  ofthefiatiAe 
\otfiatutes)  in  /uchca/e  m*de  and  provided  \)  (and  if  colts  are 
giten  fay,  and  I  (or  we)  do/u^ther  atijudge^  that  the /aid  h. 

CP/di/ofthwiih  pay  to  the /aid  A,  '•  the  fum  0/ oj  liii 

lawful  tpmy/or  his  cofis  in  and  about  the  prcmi/es,)  In  wit' 
i//s  whereof  J  (or  we)  the /a.'d  ju/itri  {or  juftues)  to  tins  re 
iefrd of  cowutSlion  have  put  my  (or  our)  band  and/ial  (t>r  O&nis 
add /eai$)p' at  -i-^—  afort/aid  in  tbejaid county  of^'^^y  the 
^"*     '  iz  :  /aid 


Jnid^  jcvirttgn   ht^  the  Mw  king^   and  in  -f^^jK^f^  (f  ^*'* 

^/ il  remcmheifd]     A  cohVi£^on   is   /fiV  proiecgtion*  of  Cor»Tiaion, 
the  party,   and^a'^memoranciufn  ,0^*  w?ut.^tftc' j^i*ftjce  halh  '*'*■*' 
done  in  ihemattcr.     StifZ/jf'g.  *  ,*    **  '     '    ,^      "^  ^^*  / 

0»  r^^ day^of  '    ■  J  *  Xh'c  informasioh  fliouB  qon- 

Caiii  the  day  when  ii"Uastakcn^  that  u  may  appcaf  to  have 
been  eiven  within  th^ 'time  lioiitedby  the  Uatute. '   L* 

iCtfym.  582.  .  ,         ^  -        -     .  *A  ,   rf^  '    - 

^/  '  ■  in  the  cottnty  cf  ^ — ; ]     THe  pl^ce  whpre 

the  information  was  taken  is  materitJ'tpbe  (hewn,  that.it 
may  appear  the  jofticc  was  adiing  within  ^fie'ficqits  of , his 
jurifdidion ;  an^  it  feem's  proper  to  name  the  county  in 
ihc  body  of  ihc  conviction.*  In  K.  v.  Aif/lin,  8  A^od.  ^6g. 
an  order  was  quafhcd,  becaufe  no  county  was  mentioned 
exceptin  the  margin. 

C*mith  before  me]     A  convidion  ought  to  be  in  the  pre-  ConvtAion  to  be 
fent  tcnfe,    and  not  in  the  time  pad.     L.  Raym.  1376.  '"  '^<  prefciit 
Sir.  608.      Riiberts'%  cafe.     This  rule  holds  univerfally  ^^^^* 
with  regard  to  the  judgement;  but  the  preceding  a£bs  of  the 
juftice,  feme  of  which  muft«  and  others  may  have  occurred 
at  a  different  time,  may  be  Rated  according  to  the  fad. 

Thus,  in  Kn  v.  Hall^  T.  26.  G.  3.  where  one  objedlion 
was,  that  the  information  was  not  in  the  prefent  tenfe ; 
the  court  faid,  that  the  words  objsded  to  were  better  in 
the  paft  than  the  prefent  tenfe^  becaufe  they  referred 
to  a  time  paft,  namely,  the  time  of  making  the  information. 
Durnfn  and  Eojl^  i  V.  320. 

It  has,  however,  generally  obtained  in  praflice,  to  date 
tbe  whole  record  of  a  convidion  in  the  prefent  teirfe. 

J.  P,  efquire^  i^l»g]  In  K*  v.  Chipps^  Str,  711.  ex- 
ception was  taken  to  a  convidlion,  that  information  was 
j^ven  to  fucb  a  one,  juftUe  of  peoce^  but  did  not  hyadtunc 
a  juftice(  and  he  might  be  a  juftice  at  prefent,  and  not 
at  the  time  of  the  information.  But  the  court  faid,  that 
the  convidion  fet  forth,  that  information  was  madetofuch 
an  one,  exijien*  utC  juflic\  &r.  which  muft  be  intended 
that  he  was  one  at  that  time,  and  was  fufficiem  without 
fayingtf^/»«r« 

One  rftbe  jujilcei  •[  cur  faid  lord  the  king^  offigned  49  kap 
tb4  peace  $f  our  faid  Urd  tbe  king  in  and  for  the  faid  comttf} 
The  name  and  ftile  of  the  juftice,  or  jufticet,  to  whom  an 
information  is  given,  (hould  be  fet  forth  in  the  ftatement 
of  the  information,  that  it  may  appear  be  or  tbey  ha4 
Vot.  U  I  i  authorifj 
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aath(>rity  to  take  fuch  an  information.    &/f.  474,    Stf^ 
261. 

Reftding  mar  the  place  where  the  eff'gnce  hereinafter  men* 
iioned  was  comtnitied]  In  Talhoi  v.  Hubble^  Sir,  1154. 
it  was  decidrd,  that  though  the  12  Car,  2.  gives  the  jurif- 
di£Uon  in  excife  matters  tojufticesof  the  peace  refidrng 
near  the  place  where  the  forfeiture  (hall  be  made  or  ofFence 
committed  ;  yet  it  never  was  the  defign  of  the  legiflature 
CO  make  any  alteration  in  the  refpedive  jurifdidion  of  the 
juftices,  but  only  to  veft  the  excife  jurifdidion  injufiiccs 
of  counti«fs,  cities,  and  places,  with  refped  to  their  feveral 
local  juiifJi^^ions  within  fwch  places. 

On  his  corp^al  oath]     Where  the  ftatule  direds  the  in- 
formation to  be  on  oath,  it  fliould  be  ftated  to  be  fo  taken. 
K.  V.  H>^iHii^  Bejcawen  16. 
fdbeoii  iedm-       Givtih  me  the  Jaid  j'fiUe  i$  under  ft  and  and  he  infeniud] 
pMi  piecedent.  ^  convidion  ought  to  be  upon  an  information  or  com- 
plaint precedent ;  and  no  information  can  be  fapported  but 
by  evidence  of  previous   fadts.     M.  1 1  fV,  Km  v.  A//!rr, 
I^  Raym*    510*     In  JtT.  t^.  Kent^    L.    Rapn,    ^SA^*  ^ 
convidion  was  quaflied,  becaufe  the  information  was  fet 
out  to  be  exhibited  on  2  Nov.    i  G.  2.  and  the  convic- 
I  tion  was  laid  to  be  on  2  Oif.  i  (?•  2. 

t  the  time  pf  That  within  ■  now  laft  fafii  that  is  to  fetf^  9n  thi 

i  Xil^'to^bi      •*—  ^Vf —J     The  time  of  committing  the  of- 

ftaud }  fence  moft  be  ftated^  that  it  may  appear  the  profecotion 

is  commenced  in  due  time,  Sali,  369.  and  alfo,   that  the 

I  P^^y  ^^y  he  enabled  to  defend  htmfelf  againft  a  fecood 

I  charge.     X*  v.  Katherall^  Str,  900.     But  note,  the  of* 

I  fence  need  not  be  proved  precifely  of  the  day  on  which 

i  it  is  Uid  to  have  been  committed,  though  it  muft  be  proved 

I  to  have,  been  committed  within  the  time  limited  for  the 

profecution.  And,  for  this  reafon,  it  has  been  held  fufScient 

to  ftabe,  that  between  fuch  and  fuch  a  time  the  defendant 

killed  fo  many  deer,  without  (hewing  the  particolar  da^ 

upon  which  they  were  killed.     K.  v^  Chandler^  SaH.  378. 

Cartb.  50 U    5  Mod.  446.      L.  Raym.  382.   and  j^.  ^* 

Simp/on,  10  Mod.  248. 

aa4  tkt^Uce  jt  in  the  county  of  — ^ ]    The  informatioo 

while  commit-  ^^^  fpecify  the  place  where,  the  offence  was  comoiiitcd, 
that  it  may  appear  to  have  been  committed  within  the 
jitrifdidion  of  the  juflice.  A  eonvidion  before  the 
l^rd  mayor  of  London^  upon  16  and  17  Car.  2.  c,  2.  for 
felling  coals  contrary  to  that  a6l,  viz*  lefs  than  36  bulbels 
to  the  chaddron,  was  qualhed,  becaufe  .there  vms  no  plsfi^ 
sttcntioned  where  the  coals  were  fold,  which  ought  \»  have 
•     .       *  bcoa, 


been,  in  regard  that  the  power  of  the  lord  mavor  is  only 
in  cafe  of  coals  expofed  to  Tale  in  the  city  oi  London  and 
liberties  thereof*     ^.  v.  Highmorey  L.  Rayw.  1 210. 

£,  26  (7.  3.  JiT,  V.  Jeffries.  7^his  was  a  convi^^ion  on 
the  lottery  adt,  22  G.  3.  c.  47.  The  information  charged, 
that  on  the  joih  of  March  ijib^  Thomas  Jeffries  d'ld^  in 
Great  ^een  Struts  in  the  pariih,  &c.  U^a  and  receive 
of  Tkdmas  Jackjon^  ii,  9^.  ;  and,  in  confideration  thereof, 
did  agree  to  pay  him  one  guinea,  if  No.  18,433.  Ihould 
be  drawn  on  the  30th  day  of  drawing  the  lottery.  The 
evidence  was,  **»That  on  the  lO'h  March  Jaft,  Jackfon 
infured  perfonally  with  the  faid  Jeffries  the  faid  ticker, 
akid  paid  2/«  K)d.  to  receive  one  ^amea  if  drawn  bi^nlc 
ot  prize  on  the  30ih  day  of  drawing."  Erjklm  obiected, 
that  the  evidence  did  not  prove  the  cfFence  to  be  com* 
oiitted  in  the  place  laid  in  the  information,  which  it 
ought  to  have  done  ;  for  wherever  the  jurifdidiion  of  the 
magiftrates,  who  try  the  offence,  is  local,  the  offence  mufl: 
be  proved  to  have  b<en  committed  within  their  jurifdic- 
tion.  And  of  this  opinion  was  the  court.  Conv. 
quafhed.     Durnf.  and  Eajl^  i  V.  241. 

One  A.  0.  of in  the  county  of ]   K.  v.  ^^^''^^^ 

Crofts^     Convi£li6n  on  9  G.  %.  c,  23.  for  felling  gin.     It  ^,atd.  **** 

was  objeded,  that  it  appeared  the  defendant  was  a  feme 

t^Viriy  and  therefore,  as  (be  muld  make  no  contrail,  it 

muft  be  taken  to  be  her  hufband's  fale ;  or,  if  {he  could  be 

cbnvided,  he  ought  to  have  been  joined,  for  conformity  : 

And  2  Keb.  468.  479.  634.     I  Sid.  410.   were  cited.     It 

was  anfwered,  that  wheie  the  crime  u  of  fuch  a  nature 

as  can  be  committed,  by  her  alone,  ihe  may  be  indlded 

without  her  hufband  ;  which  being  a  proceeding  grounded 

merely  on  the  breach  of  the  law,  he  (hail  not  be  included 

unlefs  privy.     H.  P,  C.  65.     i  Haw,  3.  147,     6  Mid. 

213.  239.     In  this  cafe  there  may  be  imprilonment  and 

whipping.     Et  per  curiam  :    We  think  the  convidVton  i^ 

right}   for  thi«  is  not  like  the  cafes  that  found  only  ia 

damages  :  the  wife  may  be  convi£led  alone  for  recufancy. 

Hep,  96.  •    II  6>.  For/ftr'9  cafe.     And  though  (he  cannot 

have  the  benefit  of  the  contract,  yet  (be  as  well  as  a  fcr-  -  c 

vant  may  do  the  ad  of  vending.     SalJt.  384.     Cro.  Ja.i» 

482.     Befides,  there  would  be  a  plain  way  to  evade  the 

a£t,  if femi' coverts  could  not  be  convicted.     Str,  1 120. 

^fid  to  the  defcription  of  the  offence.  All  afts  which  fubjefl 

fluen  to  new  and  other  trials,  than  thofe  by  which  they 

ought  to  be  tried  by  the  common  law,  ought  to  be  taken 

ftridly  i  and  the  court  of  king's  bench  will  require  that 

I  i  ^  it 


4H  Cont)<tfioit, 

it  io  appear  upon  the  face  of  fuch  proeeedtngi,  thftt  tlf 
fad  was  an  offence  within  the  zSt^  and  that  the  JuftidBs 
have  proceeded  accordingly.      M.  i  jfn»  K.  v.  Cbandkr. 
I  SalL  378.     L.  Raym.  581.  et  vide  Burr.  Mans/,  diji 
Burr.  Mans/.  2281.     Cewp.  827. 
TheofTcnceto        Therefore,  the  particular  manner  of  the  offence  ought 
bcMiiticuiarly    to  6e  fet  forth.     Thus,  in  the  cafe  of  fwearing  before 
fctfoftk.  ^^^  legiflature  by  the  afl  of  the  19  G.  2.  had  direacd 

at  fummary  form  of  words  for  the  convitSioiTf  rt  was  re- 
quired* not  Only  to  fet  forth  that  the  perfon  had  ctrrfed  or 
fwori>  in  general,  but  the  particular  oaths  and  curfes  were 
to  be  fee  forth,  (hat  the  court  might  judge  thereupon, 
ij(^hetber  they  were  indeed  oaths  and  curfes  or  not.  H.  8  G. 
K.  V.  Sparlings  Str.  4^7.  K.  y.  Poppln$tH^  Str.  686. 
K.  V,  Cbavemy^  Lb  Raym.  1 368. 

And  in  the  cafe  of  K.  v.  R$birts^  M.  11  G.  whieh 
was  a  conviction  for  fwearing  150  oaths  in  thefe  words 
iy  God,,  »nd  curfing  150  curfes  lit  thefe  words  GU 
damnyou^  thi9  matter  was  carried  fa  far,  that  it  was  in- 
iided  this  was  not  fuficient,  but  Chat  the  oaths  and  curfes 
ought  to  be  fet  forth  150  limes  each.  But  the  oaths  and 
curfes  being  all  onfy  in  the  faipe  words  over  again,  the 
court  held  the  convidlion  good.  Sir.  6o8.  L.  Raym.  1376* 
r  And  the  quantity  of  the  offence  is  more  efpeciallf 
necefpry  to  be  fhcwn  in  cafes  where  it  i$  the  meafufb 
of  the  penalty  or  damages  to  be  grven  by  the  jufiice. 
Thus  ^  a  convidion  upon  flat.  43  AV/a.  c.  j.  /  \. 
againft  cutting  of  trees,  &c.  was  quafhed  for  not  men* 
lioning  the  number  of  trees  cut,  being  the  meafure  of  the 
damages  to  be  given  in  that  caYc.  ^  v.  Burnahy.  L. 
Jfjvm.  900.    S^lk.  181. 

it  haa  been  faid,  **  tt  feemeth,  that  a  convtdion  on 
"ft  penal  ftatute  ought  exprefsfy  to  (hew,  that  the 
^  defendant  is  not  within  any  of  its  proviloes ;  for/' 
continues  the  author^  *'  fince  no  plea  can  be  ad- 
*\  noitted  ^o  fuch  a  convidioo,  and  the  defendfant  can  have 
•*  no  remedy  againit  it,  btrt  from  an  exception  to  fome 
<;  defe<^  appearing  in  the  face  of  it,  and  atl  the  proceedings 
*5.are  ia  a  fummary  manner,  it  is  but  reftfonable  that  fuch 
*\  a  conyiSioafliould  have  the  higheft  certainty,  and  fatisf; 
*f  the$:ourt,  that  the  defendant  had  no  fuch  matter  in  bii 
^*  favour,  as  (he  ftatute  hfelf  allows  htm  to  plead.**  2  H9n»* 
250.  But  ihi«  is  CO  be  underftood  wh:h  the  following  limit- 
aiion,  that  whefe  the  enading  claufp  of  a  ftatuteconffittttes 
an  ^Qi  to  be  an  offence  under  certain  circumftances  and  not 
under  othecs,  there,  as  the  a£t  is.  an  offence  only  /kt^mfd** 

die 
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tlie  particular  exceptions  muft  beexprefsly  fpecified  a>nd  noga-* 
tivcd ;  but  where  a  flatute  conftitutes  an  a£t  to  be  an 
cffcnce  generally,  and  in  a  fubfequent  claufe  makes  a 
provifo  in  favour  of  particular  cafes,  there  the  provifo  is 
matter  of  defence  or  excufe  which  need  not  be  noticed 
in  the  information. 

Thus,  the  cafe  of  K.  v.  Clarke^  £.  14  G.  3.  was  a 
convtfiion  -on  23  //«  8.  c.  9.  /  i6.  againft  playing  at 
bowls,  and  the  court  quaQied  it,  becaufe  it  was  not 
alleged  hi  the  information,  that  the  playing  at  bowls 
was  omt  c/  tbt  defendant's  9wn  orchard^  and  k  is  only  un- 
lawful yi<]^  modo.    C^ivp,  35* 

Analogous  to  which  is  the  cafe  of  informations  upon 
5  Ann.  c.  14./  4.  in  which,  it  is  now  fylly  fettled,  ihatyott 
muft  flate  and  negative  all  the  qualifications  enumerated 
in  the  22  and  23  Car,  2.  Vide  Str.  66.  L.  Raym,  1415. 
Burr.  Manjf.  148.  And  iiote,  this  is  fo  necefTary,  that  if 
the  qualifications  mentioned  in  tlie  22  and  23  Car.  2.  are 
omitted  to  be  fet  out  and  negatived  in  thefe  informations, 
their  bcinc[  negatived  by  the  evidence  will  not  fupply  the 
dcfed.     K.  V.  IVbtaiman^  Dong.  331. 

So,  where  in  a  conviclion  upon  43  Eli%.  c,  7.  wherebjr 
it  is  enadcd,  that  if  any  perfon  (hall  rob  an  orchard,  nta 
being  ftlony  by  the  laws  ^ this  reah/i,  being  thereof  convidied, 
&c.  he  fhalj  give  the  party  fuch  recompenfe  as  by  the  juftice 
fhall  be  ordered,  it  was  Hated,  that  7*  ^'  made  oath  before 
the  juftice,  that  the  defendant  Martha  Chapman  did  rob  the  ^ 
orchard  of  Thomas  IVbithyy  tbi  robbery  not  being  felony  by 
ibe  latts  of  this  realm ;  and  that  thereupon  the  juftice 
did  adjudge,  l^£,  per  Ryder^  Ch.  J.  Thefe  words  in  the 
prefent  conviflioh,  ibe  robbery  not  bein^flony  by  the  laws  of 
ibis  reabttf  are  net  a  fufEcient  particular  defcription  of  the 
offence.  The  manner  of  the  fiealing  ought  to  have  been 
ftated  i  that  the  court  might  have  judged  whether  it  were 
felonious,  and  confequently  whether  the  juftice  had  a 
jorifidifiion.     K,  v.  Chapman^  Say»  Rep.  203. 

But  in  the  cafe  of  K.  v«  Ford^  T.  9  G.  there  was  a 
convifiion  on  3  G.  e.  3.  for  keeping  an  alehoufe  without 
licence;  and  it  was  objected,  that  in  the  ad  there  was  a 
provifo  to  exempt  perfons  who  had  been  punilhed  by  the 
former  law  of  the  5  and  6  Ed.  6.  e*  25.  and  therefore  it 
ihould  have  been  faid,  he  had  not  been  proceeded  againft 
upon  that  a£t :  but  by  the  court.  That  coming  in  by  way 
of  provifo,  he  fliould  have  infilled  on  it  in  his  defence;  it 
appears  he  was  afked  what  he  had  to  fay,  and  therefore  ; 
I  i  3  we  ? 
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we  msy  reafonably  prefume  be  had  no  fuch  defence  to 
make.     And  the  convidion  was  cx>nfirdied.     Sir,  555. 

And  in  the  cafe  of  K.  v.  Bryan,  Af.  1 2  C  2,  the 
defendant  was  convided  on  the  gin  a£l;  and  an  exception 
was  taken,  that  there  was  no  averment  that' it  was  not 
fold 'to  be  ufed  in  medicine:  And  the  cafes  on  the  game 
a£t  were  mentioned,  where  in  cenvidions  it  is  necefiary 
fo  exclude  all  the  qualifications  for  killing  game.  On  the 
ether  hand,  ic  was  infifted,  that  the  reafon  of  that  was, 
becaufe  thofe  were  in  the  enabling  claufe,  whereas  this 
about  medicine  comes  in  by  way  of  provifo,  and  is,  by 
way  of  defence,  to  be  (hewn  on  the  defendant's  part:  and 
for  that  purpofe  was  cited  M.  11  G,  K.  v.  Tbud^  Str. 
6o9,  where,  in  a  convi^ion  for  obftruding  an  excife  officer 
on  the  8  y/iv.  c.  9.  it  wasobjedled,  that  it  not  being  averred 
to  be  in  the  day,  it  Ihould  have  been  (hewn  that  there  was 
a  conitable  prefent,  which  is  made  neceiTary  in  the  night; 
but  was  held  to  be  well,  and  its  being  in  the  night  (hould 
have  been  (hewn  on  the  defendant's  part.  And  by  the 
court,  This  is  brought  within  the  general  enafiing  claufe: 
and  the  true  diRinaion  is,  where  the  extenuation  comes 
in  by  way  of  provifo  or  exception  i  and  the  coHvidion  was 
confirmed.     Str,  iioi. 

fi^t  where  the  profecutor  is  not  obliged  to  negative  the 
exceptions  in  a  (tatute,  and  negatives  fome  of  them  onl^, 
that  part  of  the  information  will  be  reje^ed  as  fprplufage; 
and  if  a  fubfequent  (tatute  make  an  exception  to  a  former 
one,  it  is  incumbent  on  the  defendant  to  (hew,  by  way  of 
defence,  that  he  comes  within  fuch  exception.  A.  v.  Hellf 
T.  26  G.  3.     Durn/.  and  Eajt,  i  V.  322, 

And  in  general,  it  is  fufScient  for  tliejuftices,  in  tbe 
^efcription  of  the  offence,  to  purfue  the  words  of  the  ftatute, 
l/«  lia)m.  581.  whence  it  refults,  that  any  defcription 
not  within  the  words  of  the  Ratute  is  not  fufficien.t.  £ 
V.  Liwellin^  1  Show.  48.     ^  V.  Mo^Tiy  L.  Rtiym.  791. 

So,  a  convidion  on  22  and  23  Ctr.  2-  €.  %S*  fV 
jgamO  unlawfully  kit  ling  and  taiinf  fi/b  in  any.rivifp  ffc» 
ivitbcut  tbi  iictnje  or  conjtnt  of  the  lord  or  oiwr^it  ofibt  wattr^ 
was  quafbed,  becaufe  it  did  not  defcribe  the  offence  in  the 
words  of  the  (^arute«  or  fay  that  the  defendant  ^«it  the 
{ilh,  or  took  and  killed  the  (i£b  oianotbtr  per/on^  or  im  aaothr 
ftr Jon's  pond      K.  v.  MaUinfon^  Burr.  Manif.  ($82. 

So,  in  the  cafe  of  K*  v.  TrtUnuny^  £.  26  G.  3.  the  coo- 
vi£iion,  which  was  on  the  datute  22  G.  ^.  r«  47.  J,  i}* 
fgainll  infuring  tickets  in  any  (Ijite  lottery  to  be  4uthori2e4 
i^y  a£)t  of  parliament,  was  quajbed,  liccaiife  the  inform- 


ttion  did  not  exprefs,  that  the  ticket  iofiired  wm  a  ticket 
in  xheyiats  lottery,  though  the  lottery  was  defcribed  a«  being 
authorised  by  the  fiatute  25  Q*  3.  Dttmf.  and  Euji^ 
I  V.  222, 

If^enupin^  $n  ihi    *    ■■  day  of i «  the  y$ar  mforefaid^  The  ptrty  toy 

tt'c.  /  '*<  y<»'^  infii^*  d9  ijfui  my  fummws']  T.  i\  G  K.^ 
V.  ygnabUs*  The  court  were  unanimoufly  of  opioion, 
that  the  party  ought  to  be  heard,  and  for  that  purpofe 
ought  to  be  fummoned  in  fad ;  and  that  if  the  juftices 
proceeded  againft  a  perfon  without  fumaioning  bimy  it 
would  be  a  mifdemeanor  in  them,  for  which  an  inform* 
Ution  would  lie.     L.  Raym.  1406.     Str.byi* 

And  in  the  cafe  of  K.  v*  AUingttn^  H.  ]2  G.  qi^ 
affidavit  that  no  fummons  wi^s  bad,  the  cogrt  granted  in 
information  againft  the  juftice  who  made  the  convidion. 
Sir.  678. 

Dir€£fii  to]  The  fummons  may  be  direfied  either  to 
the  rfieoder,  lequiring  him  to  appear,  or  to  fome  third 
perfon,  requiring  him  to  fummon  the  offender. 

Riquirhg  the  Jmd  A.  Q.  f  hi  and  appear  bef$r§  me  ok, 
fha  — ^  day  ^f  -— — ]  Natural  juflice  requires  thst  th^ 
defendant  fliould  have  a  reafonable  time  allowed  him  fbf 
making  his  defence.  A  convidion  upon  default  of  appear- 
ance, where  the  fummons  was  to  appear  immediately  upon 
the  receipt  of  it»  was  held  b4d«  K*  v.  JUaiJinJonf  Burrm 
Mansf.  679. 

H.  6  G.  K.  Y.  Johmfm.  The  defendant  was  convided 
for  keeping  a  gun  ;  and  exception  was  t^ken,  that  there 
iFas  not  a  reafonable  fummons ;  for  it  was  made  to  appear 
the  fame  day,  which  might  be  iinpoffible  upon  account  of 
the  diftancc,  or  the  fummons  being  ferved  late  {  and  hia 
witncfles  might  npt  be  got  together  on  fo  fliort  a  warn* 
ing:  then  it  was  to  appear  «/  ^i  pmrifii  afitrefaid^ 
whereas  there  were  two  pariihes  mentioned  before; 
fo  the  man  might  have  goQ^  to  one,  whUft  they  were 
convidiing  him  at  the  other.  It  was  anfwercd,  that  the 
defendant  appeared  at  the  time,  and  made  defence ;  fo  that 
cures  all  defers  in  the  fummons ;  and  by  the  court»  the 
anfwer  is  right.     Str.  261. 

It  has  been  made  a  queftion,  whether  a  convidion  upon 
default  of  appearance,  ftating,  that  the  defendant  was  duly 
fummoned,  without  more,  would  be  good :  as  to  which  it  maf 
be  fufficient  to  obferve,  that  in  order  to  authorise  a  jufiice  to 
proceed  to  convi£t  in  the  abfence  of  a  defendant,  it  is  neccF- 
fary  to  prove  that  he  has  been  fummooed,  and  confequenily^ 
that  upon  fuch  proof,  if  duly  m^de,  tbe  leafonabtepefs  of  . 
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fuch  Aifffmofis  muft  appear,  by  reference  to  the  time  when 
it  was  ferved  and  the  time  it  prefixes  to  the  party.  The 
cafe  of  K.  v.  F^/iaiies,  it  G.  i.  Sif  Ca.  2 to.  L.  Raym. 
1405.  where  this  queftion  was  agitated,  and  where  it  was 
held,  that  the  fuaimons  need  not  be  fet  forth,  is  the  cafe 
of  an  order,  which  is  difcrctionary  with  the  juftices,  and  not 
the  cafe  of  a  convi£)ion.  The  cafe  of  ^  v.  Grr/w,  10 
Mod,  213.  on. the  fame  fubje6t,  is  too  loofe  for  an  au« 
tbority,  had  it  even  decided  the  point ;  and  in  K,  r.  Simp^ 

•  Jwfis  Sir,>^6.  the  objefiion  was  as  to  the  certainty  of  the 
cioie  and  place  prefixed  by  the  fummons,  and  n6t  as  to 
its  reafonablencfs.     And,  pgr  Holt  Ch.  J.   **  Of  common 

)  ^*  right  the  party  ought  to  be  fummoned,  if  poffible,  and 
*^'  it  would  be  well  to  fet  forth,  that  he  Wiis  fummoned 
^<  and  appeared,  or  did  .not  appear,  or  couid  not  be  found 
**  to   be  fummoned  ;    and  though  the  a£l   of  parliamcAt 

.  *<  (in  the  particular  cafe)  orders  the  offender  fhould  be 
^*  Convi£(ed,  yet  that  muft  be  intended  after  fummons, 
^<  that  he  may  have  an  opportunity  of  making  his  defence: 

f  *<  and  this  fummary  jurifdl&ioa  ought-  to  be  held  flridly 

.  ^<  to  form,  and  every  thing  ought  to  appear  regular  in 
^*  them ;  and  they  ought  to  make  a  memcrandum  that 
**  fuch  a  day  complaint  had  been  made,  that  thereupon 
^^  a  fummons  ifTued  returnable  fuch  a  day,  and  that  the 

.  ^'  party  being  fummoned  did,  or  would  not,  appear,  or 
«<  could  not  be  fummoned,"  &c.     6  Mod.  41, 

jIt  ■■  ■  ■  ■  of  thi  clock  in  the  forenoon^  It  is  in  general 
convenient  to  fix  the  time  for  the  attendance  of  the  pardes 
precifeiy ',  though,  according  to  the  foregoing  form,  it  will 

.  appear,  that  they  ought  not  to  be  held  to  a  very  pandual 
attendance, 

Dufyfirvi^  C^^.]  The  fervice  of  thp  fammons  ihouid 
be  proved  upon  oath,  and  it  feems,  that  fuch  fervice  fhould| 
in  general,  be  a  perfonal  one« 

*  Thenfort  I  tbt  faid  jvfiia  do  frocotd  to  examtnt']  H.  3  G. 
K»  V.  Mimpfon*  The  defendant  was  convidked  for  deer 
ilealing ;  and  the  convidion  fet  forth,  that  he  had  been 
fummoned  to  appear  before  the  juftices,  but  it  did  not 
appear  he  ever  was  before  them.  Exception  was  taken 
to  this,. that  as  no  appeal  lies  in  this  cafe,  the  juftices 
ibould  not  have  proceeded  in  the  abfence  of  the  party, 
efpecially  where  it  may  end  in  a  corporal  punifbment,  u 
it  may  do  here  for  want  of  a  diftref*.  And,  at  another 
day,  on  confideration,  Parktr  Ch.  J.  delivered  the  refolo* 
|ioa  of  the  court :  We  are  all  of  opinion^  the  oficoder  may 
be  ponyii^ed  wilhoiit  appearine;.    Tl^e  ftatute  is  filcot 
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as  to  tlie  method  of  proceeding,  and. the  law  of  Engkni^ 
it  is  true,  in  point  of  natural  juAice*  always  requires  the 
party  charged  with  any  oflFcnce,  to  be  heard  before  he  be 
condemned  in  judgment;  but  that  rule  muft  have  tbia 
exception,  unlefs  it  is  through  his  own  default  \  were  it 
otberwife,  every  criminal  might  avoid  convidion.  Sir,  44.. 

TFbeuuptn  thi  /aid  A.  O,  having  betn  My  fumm9n4d^ 
It  is  evident,  that  if  the  defendant  appear  and  make  de« 
fence,  it  muft  be  taken  that  he  was  duly  fummoned  ; 
therefore,  in  fuch  cafe  it  is  unnecefiary  to  fay  more,  and 
his  appearance  cures  any  defedi  in  the  fummons»  or  even 
the  total  want  of  one.  Sir.  261.  Salk.  383.  Burr. 
Mamf.  1785. 

Vfm  iht  ■■  "I    '  ■  day  $f  »  lie.  appiareth]     J^.  ▼, 

Dyer.  Conviction  fee  forth  that  the  defendant  appeared 
on  Tutfday  the  I  Jib  day  0/  April  170a,  whereas  in  UGt 
there  was  no  fuch  day,  but  the  17th  day  of  April  ij ax 
was  00  a  Friday.  Et  per  curiam^  it  is  manifeft  there  could 
be  no  fuch  day,  and  therefore  he  could  not  appear  there- 
upon ;  and  when  •ne  day  is  fet  forth,  bis  appearance  on 
another  cannot  be  intended.  Convidion  qua(hed«  SaU. 
181.     6  Mod,  41. 

jind  he  the  Jaid  A.  O.  having  heard  the  famiy  is  ajktd^ 
&c3  Th^  defendant  fliould  be  apprized  of  the  charge 
againft  him  and  put  to  plead  thereto,  that  is,  either* to 
confeG  or  deny  it,  before  the  juftice  proceeds  to  hear 
evidence  in  its  fupport* 

Jnd  there^pm  the  faid  A.  O,  freely  and  voluntarily  con^ 
fijfftth^  In  general,  if  the  defendant  confeflesthe  offence, 
it  is  needlefs  to  go  into  the  proof  of  it.  But  this  is  to  be 
underftood  of  a  confeffion  to  the  full  extent  of  a  good  a^d 
fufficient  information ;  for  where  either  the  confeffion  does 
not  come  up  to  the  charge  in  the  information,  or  is  madt 
upon  an  infuffictent  information,  it  will  not  fupply  the  want 
of  evidence  in  the  one  cafe,  or  of  a  fufficient  charge  in  the 
other. 

Thus,  in  K.  v.  Little^  confeffion  by  the  defendaift^ 
of  a  fingle  fad  of  offering  to  fdl  iilk  handkerchiefs  with* 
out  a  licence,  was  held  not  fufficient  to  convift  him  of 
trading  as  a  hawker,  pedlar  or  petty  chapman,  without 
licence ;  becaufe  a  fwgle  aH  of  felling  a  parcel  of  filk 
handkerchiefs  to  a  particular  per/on^  it  not  a  proof  that  he 
was  fuch  a  hawker,  pedlar  or  petty  chapman,  as  ought  to* 
have  taken  out  a  licence.  Conviftion  quaihed.  Burr. 
Mamf^  613.    Had   the  coofelEon  been,   that  he  bad 
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traded  a$  a  tatvhr^  it  would  have  been  AifficieDt    f  .  v* 
Smiib^  Burr.  Mans/.  1475. 

K.  V.  CordiU^  wa$  ihe  cafe  of  a  confeflion  of  an  infuS^ 
cient  charge;  aod  the  oonvi<9ioii,  which  was  on  5  G.  3. 
€.  14.  for  preferving  fifl),  notbeingon  the conplaipt  of  the 
owner,  or  (hewing  bis  ^ifi'cnt  to  the  fi(bingt  and  the  pro* 
perty  not  being  proved  on  oath,  was  qua(hed«  Bmrr, 
MtMif.  2279. 

As  to  the  powir  of  the  jujiius  U  tah  tbe  cmfe^wm  tf  /Ar 
iiftndant.  in  iT.  v,  Gagt^  Str.  546.  it  was\^xcepced 
to  a  convi£lion  on  5  Ann.  e.  14.  that  it  was  4[>oa  tbe 
confcffion  of  the  defendant)  which  tbe  ad  had  given  the 
juftices  no  power  to  take;  having  only  given  them  jurif^ 
didion  to  convid  upon  the  oath  of  one  or  more  credible 
wicnefles.  Sed  per  titrium  (prmur  Eyre^  J.),  the  convic- 
tion, mud  be  confirmed.  1  he  intent  of  mentioning  the 
oaih  of  one  witnefs  was  only  to  dire£l  the  jufiices,  that 
they  (houkJ  not  conviA  on  iefs  evidence. 

K%  V.  HM,  T.16G.  3.  The  con  vision,  after  felting 
forth  (he  information,  (iated  the  appearance  of  the  de« 
fendant,  when  the  faid  information,  together  with  examina- 
tions in  writing  of  two  wicnefles,  which  were  alfo  ki 
'  forth,  being  read^  the  defendant  was  aiked  for  his  defence, 
and  pleaded  guilty.  It  was  objeAed,  that  it  appeared  the 
evidence  was  not  given  in  th(^  prefence  of  the  defendanr, 
whjch  it  ought  to  have  been  ;  that  the  defendant  Ibould 
have  been  called  upon  to  plead  to  the  charge  before  any 
.evidence  was  received,  but  that  inftead  of  that,  the  juftice 
read  over  improper  evidence  which  ihould  not  have  been 
given,  and  then  called  on  the  defendant  to  anfwer  the 
ptertoifes,  hy  which  means  the  defendant  was  confounded 
and  induced  to  plead  guilty.  But  the  court  faid,  the  oh- 
jeSion  was  cured  by  the  defendant's  having  pleaded  guihy. 
Durnf.  £ff  Eafi,  1  V.  320. 
Witneft  t3  be  Om  crtdible  witfiffsj  to  wit^  A.  W^  of  ^^*      ■■  jwiimm] 

•MBcd.  It  is  requifite  to  name  the  witnefs,  that  it  may  appear  he 

is  not  the  feme  perfod  who  was  the  informer;  for  an  in- 
ibrnier  who  bath  a  (hare  lof  the  penalty,  is  never  allowed 
^o  he  to  witnefs,  tinlefsin  cafe  where  a  ftatute  ihall  fpeciallf 
^>dire£):  it.  L.  Raym.  154S*  1  5^  &-  378, 
E»iaro«e  to  be  "On  his  path  afore/aid  i^injuth  and  fslth^  in  tht  pnftmg 
ktfcfth.  -cndbearing  ^f  thi  faid  h.  O]     In  all  convidions,  being 

in  the  nature  of  judgmoscs,  the  whole  evidence  ought  to 
be  fet  fo^tb,  or  at  leaft  fe  much  thereof  as  is  fufficient  t<% 
^warram  the  coovidlion ;  that  tbe  court  of  king's  bench 
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nay  Judge  of  the  Tufficiency  thereof:  but  otberwife  It  ii 
iD  orders  which  are  authoritative.  And  fo  it  was  laid 
down  in  the  cafe  of  K,  v.  Lhyd^  M,  8  G,  t*  which  was 
thus  I  a  motion  was  made  to  quafli  an  order  of  feffions, 
made  under  the  datote  of  the  i  fV.  c.  2r.  /.  6.  wbercbf 
the  defendant  was*  adjudged  guilty  upon  full  proef  of  the 
charge  againft  him,  and  that  he  be  difcharged  from  his 
office  oC  clerk  of  the  peace,  upon  the  objedtion  that  the 
evidence  is  not  fet  out:  but  it  was  adjudged  after  con* 
fideratiyi,  that  this  was  an  order,  and  therefore  the  evidence 
need  not  be  (hewn :  but  chat  it  would  be  otherwifc  if  it 
was  a  conviSion.     Andr,  8z.  Sir.  996. 

M,  5  G.  %•  K.y.Thetdm  A  convidion  on  the  candle 
ad  was  qualhed,  becaufe  the  evidence  was  not  ht,  out ;  it 
being  only  allegrd,  that  the  oiFence  ^9^  fully  and  duly  proved • 
Str^ig.    2  Barnard.  16.  73. 

T.  b  G.  K,  V.  Baktr.  A  convidion  for  taking  pil- 
chards againft  the  form  of  the  fiatute,  quafhed :  becaufe 
the  witnefs  fwears  generally  that  the  defendant  is  guihy 
cf  ihi  primifis^  and  that  is  taking  upon  himfelf  10  fwear 
the  law;     A>.  316.     ^^  v.  Grun^   10  Mqd.  213.  Su  P. 

£.  I  G.  3*  A.  v.  Vipmt  and  others.     The  convidion 
was,    that    the  defendants,  having  heard  the  charge^  (of 
confpiring  to  advance  their  wages  in  the  woollen  manufac- 
ture,}  and  being  called  upon  by  the  juftices  to  (hew  cauib 
why  they  fliould  not  be  conviSed,  and  having  nothing  to 
fay  whereby  to  defend  themfel? es,  are  therefore  convided  : 
jsnd  quaflied  by  the  court ;  becaufe  the  evidence  ought  to 
be  particularly  fet  forth,  that  the  court  may  judge  thereof^ 
and  it  muft  be  given  in  prefence  of  the  defendant,  that  To  be  giren  in 
be  may  have  an  opportunity  of  crofs- examination.     Burr.  *i»ep«fenci  tf 
Mansjf.  1163.    K,  v.  Crnuiber^  Durn/ znd  £^,  1  V.  127.  ****  **«^«*'^«- 
and  K.  v.  BinweUj  Id.  6  V.  75. 

JE.  7  Q*  3*  K.  V.  Killet.  The  defendant,  being  a 
clergyman,  was  convi£led  for  negleding  to  read  the  aA 
againft  profane  curfing  and  fwearing.  Tile  convidioA 
fully  fet  forth  the  offence  as  charged  in  the  information  : 
and  then  goes  00,  fetting  forth  that  the  defendant  was 
fummoned,  and  having  neglected  to  appear,  the  juftict 
proceeded  to  examine  into  the  truth  of  the  charge,  and  tbt 
Jfame^  as  fet  far  thy  being  duly  proved  before  htm^  he  adjudges 
the  defendant  guilty.  By  the  court :  It  is  now  fully 
fettled,  that  upon  a  convidion  the  evidence  ought  to  be 
fet  out,  that  the  court  may  judge  whether  the  }•  ft  ices  have 
done  right ;  but  upon  an  order  it  is  not  nccefiary.  Bnrr% 
Jd^sf.  2063. 
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'  But)  though  the  evidence  ought  to  be  given  in  the  pre* 
fence  of  the  defendant^  if  the  appearance  of  the  defesdiot 
and  the  examination  of  the  witnefs  are  both  ftated  of 
the  fame  day,  the  court  will  prefume,  that  the  witoefs 
<wa8  examined  in  the  prefence  of  the  defendant,  though 
it  be  not  exprefsiy  fo  itated.  Bum  Mamf.  1786.  (kwf. 
241.     Durnf.  and  Eaft^  2  V.  23. 

By  the  atove  cafes,  as  well  as  many  others,  it  hfts  been 
decided,  that  the  evidence  (hould,  in  general,  be  more 
panictilar  than  the  information.  Vide  K.  v.  LhtU^  Burr, 
Mans/,  609.  and  K,  v.  Ihompforty  Durnf.  and  Eaft^  2  V.  iS. 
Sid  vide  tiiU  (j^atlte,  2  V.  352,  &c. 

7bifaid  A.  O.  is  by  me  the  faid juftice  cjked  what  be  bath 
t^fay  m  his  defence^  if  the  defendant,  when  put  on  his 
'  defence,  fets  up  a  claim  of  right  to  the  thing  he  is  accufed 
of  taking  or  deftroying,  and  there  is  any  pretence  or  colour 
for  fach  right,  the  juftice  ought  to  acquit  him.  Per  Ld, 
Cb.  J.  HolU  in  K.  v.  Speedy  L.  Raym.  583. 

In  general,  as  the  juftices  are  in  the  place  of  jury  as 
well  as  judge,  and  are  the  only  judges  of  the  credit  due 
to  the  Wftnefles,  it  does  not  feem  necieflary  to  fet  forth  the 
evidence  on  the  part  of  the  defendant,  unlefs  it  be  fuch  as 
entitles  him  to  an  acquittal.^ So,  where  the  juftices  acquit- 
ted the  defendant,  upon  evidence  which,  prima  facliy  was 
fttfficient  to  convi^,  and  there  being  no  contradt£^ory  pr 
explanatory  evidence ;  the  court  faid,  that  the  evidence 
given  was  entirely  and  exclufively  for  the  confideration  of 
ihe  juftices  below,  who  were  placed  in  the  (ituation  of  a 
Jury ;  and  as  they  had  acquitted  the  defendant,  the  court 
could  not  fubOitute  themfelves  in  the  place  of  the  juftices 
ading  as  jurymen,  and  convi£l  him.  That  thev  could  not 
judge  of  the  credit  due  to  the  witnelTcs  whom  they  did  not 
hear  examined.  That  ihcy  could  only  look  to  the  form 
of  the  coovidion,  apd  fee  that  the  party,  if  convided,  had 
been  conviAed  by  legal  evidence*  K.  v.  Reafon^  Durnf. 
9nd  Eoft^  6  V.  376. 
T«* oAcacu  m  P^  CQHviH  the  faid  Pi.  O*  of  the  offence  aforefaid^  £.  s6 
oae  coAfteUoo.  G.  3.  K.  v.  Soiomons.  This  was  a  convidion  on  the 
lottery  a  A,  22  (?•  3.  ^•47*  The  information  as  fet  forth 
in  the  convi^ion  was,  that  Solomons  did  keep  an  office  fer 
dealing  in  Jbares  of  lottery  tickets  without  a  licenct ;  and  olft 
did  keep  an  vfficefor  regiflering  the  numbers  of  lottery  tickets 
without  a  licence^  &c.  and  the  faid  Solomons  was  thereupon 
copvided  of  the  faid  offence  charged  upon  bim^  in  and  by 
the  faid  information,  &^.  according  to  the  form  of  the 
flirtlMte^  ijfc.  for  which  faid  offknco  he  was  adjudged  (0 
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have  forfeited  100 1.  By  the  c^urt:  The  convi£Uon  is  b^dt 
for  there  is  a  duplicity  of  charge ;  the  defendant  if  charged 
with  dialing  in  /bans  of  lottery  tickets^  and  with  rogifitring 
ticksts  without  ruenet\  and  he  it  convided  of  the  faut 
o^encc,  fo  that  it  does  not  appear  of  which  offence  he  is 
c^ovidled.  A  conviAion  muft  be  good  in  all  its  parts ;  the 
information  muft  be  fupported  by  the  evidenccy  and  the 
judgment  muft  be  fupported  by  both.  Here  the  defendant 
is  charged  with  two  diftindl  offences,  each  of  which  would 
fubjed  him  to  a  feparate  penalty;  and  fuppofing  they  could 
have  been  included  in  one  convidion,  which  is  to  be 
doubted>  the  defendant  ihouid  have  been  convided  of  both. 
A  judgment  for  too  little  is  as  bad  as  a  judgment  for  too 
much.    Convi£lion  quaflied.    Durnf.  and  Em/I^  i  V.  249* 

T»  ay  6.  3.  K.  v.  Tbompfin.  To  this  convi£lion» 
which,  after  &:ting  forth  the  evidence,  ftated,  tbintipon 
tki  defendant  on^  btc.  at^  bfc.  bifort  me^  iic.  by  the  oath  of 
one  srodibk  witmfsy  according  to  toe  form  of  tbejlatute  is  con^* 
viffui\  it  was  objeded,  that  it  did  not  appear  upon  the 
conviSion,  of  what  the  defendant  had  been  convi£led. 
That  the  words  of  the  conviAton  are  only  a  conclnfion  of 
law,  and  not  an  adjudication  of  the  juftice.  That  there 
is  nothing  to  conned  it  with  that  which  precedes  it,  fuch 
as  that  he  is  convi^ed  of  the  premifes^  or  in  manner  and  form 
oforefaid.  But  the  court  were  clearly  of  opinion  there  was 
no  ground  for  the  objedion,  and  affirmed  the  convidiion. 
Dternf.  and  Eaft^  2  V.  |8. 

And  for  his  offence  aforefaid  hath  forftited]     H*  3  G.  2t  Forfeittut* 
K*  v«  Hawkes.  A  foovidlion  for  killing  a  deer  was  quaflied, 
bacaufe  it  was  only  ■■       bo  is  convicled^  without  any  judg- 
ment of  forfeiture.     Str.  858. 

And  in  the  aforefaid  cafe  of  K*  v.  Vipont  and  others, 
the  convi£iion  not  adjudging  the  forfeiture^  was  for  that 
reafon,  as  well  as  the  other  aSove  mentioned,  deter- 
mined to  be  ill ;  efpecially  as  the  ftatute,  upon  which  the 
conviflion  w^s  made,  leaves  the  judgment  difcretionary 
concerning  the  duration  of  the  puniihment,  the  offender 
being  to  be  imprifoned  by  the  jufiices  for  any  time  not  ex- 
ceeding three  months.  Burr^  Mansf  1163.  et  vide  K.  v. 
jfjhtort^  8  Mod.  175. 

So,  in  the  cafe  ot  K,  v.  £/ft^///  and  others,  the  commit- 
ment being,  that  the  defendants  fliould  lie  in  prifon  tilt  ' 
they  pay  their  fine;  and  no  fine  being  fct,  the  court  quaQied 
the  convidion.     L.  Raym.  I5I4. 

So,  a  commitment  for  non-payment  of  the  penalty  and 
charges  on  a  conyi^tion  on  6  G.  i.  r.  48.  agatnfi  cuttinj( 

down 


494-  Con^ii^idn. 

i^ovira  tifiAer  tr^s,  (which  is  in  the  alternattve,  that  upon 
non-payment  of  the  penalty  and  co(h,  theofibnder  ihall  be 
committed  to  gaol  for  anytime  not  exceeding  twelve  months 
nor  lefs  than  fix,  or  until  the  penalty  and  charges  (hall  be 
paid,)  was  held  illegal,  becaufe,  as  the  convidion  did  not 
aftertain  any  fum  for  cofts  or  charges,  the  time  of  impri« 
foiiment  was  uncertain.  Convi£lion  quaflied,  and  the  de- 
fendant difcharged.  A\  v.  Hal/^  C§wp.  6o. 
KftviVatioB*  Ta  be  diftributid  as  ibi  law  dirges}     M  9  Ann.  K,  t. 

Barrtt,  A  convi6Uon  for  deer  dealing  did  fer  forth,  rhat 
■■  be  is  c$nviclid  and Jball  forfiit  30 1,  acceding  to  the 

form  of  thi  ftatute^  without  making  a  diilrtbution,  which 
oilght  to  be  lol.  to  the  informer,  loi.  to  the  pany 
grieved,  and  lol.  to  the  poor.  But  by  the  court,  this  is 
well  enough,     i  Salk,  383. 

Af.  28  G.  3.  if.  V.  Dimpfey^  PottSy  and  others  The  de- 
fendants were  feverally  conviSed  before  three  juftices,  for 
refufing  to  receive,  foldiers  regularly  quartered  and  biHetted 
upon  them  Thefe  convi£tion$  wer e'removed  hj  artkrari^ 
for  the  purpofe  of  taking  the  opinion  of  the  court  upon 
the  conftruSion  of  the  mutiny  ad,  whether  alehoufe 
keepers  are  bound  to  take  in  norfes  as  well  as  foldiers.  But 
as  there  was  a  decifive  objection  to  the  form  of  the  con- 
vidions,  thfe  general  queftion  was  not  difcuiled.  Each  of 
the  convidions  concluded  as  follows:  And  wo  is  adjm^if 
that  for  tbi  offena  afonfaid^  hi  ibi  faid  dofexdant  hmfv* 
feitidthefum  of  ^\.  of  lawfnt momy' of  Grcu  Biitzin^  ube 
difpofed  of  as  ibi  law  dinils. — Law  objefied,  that  there 
was  no  diftribution  of  the  penalty  by  tht  juftices.  The 
penalty  is  direded  to  be  applied,  in  the  firft  place,  to  make 
fatisfaSion  to  the  foldier  for  any  expence  be  may  have 
beeti  put  to,  by  reafon  of  his  not  being  biHetted  as  the  jqr- 
tices  (hall  dired,  and  the  remainder  is  to  be  paid  to  the 
In  what  cafe  to  poor  of  the  parifli.  He  admitted,  that  where  the  flatote 
kemdebychc  drftributes  the  penalty  in  certain  proportions,  it  need  not 
joflkesi  ^^  dtftributed  by  the  juflices  in  the  convidioo }  but  where 

it  is  difcretionary  in  the  jufiices  to  diftribute  the  penalty  in 
fuch  proportions  as  they  (ball  dired,  that  diftribution  muft 
appear  upon  the  conviction  liMU^^rJkim  contra.  The 
jufticcs  were  not  bound  to  fet  forcb  in  ihe  conviftioa  tbt 
manner  in  which  they  have  txcrcifcd  their  difcrerion  n  to 
the  diftribuiion  of  the  penalty.  At  the  time  of  the  con* 
Virion  the  penalty  ts  not  levied,  and  nm  conftat  that  it  ever 
will  3  fo  that  it  is  imponible  to  dtdribucc  it  till  tt  b  raifod* 
It  may  be  done  at  a  fubl^quent  lime,  and  the  coan  will 
not  prefame  that  the  julticcs  will  noi  do  their  duty,    h^ 
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tmriam:  .  A  judgment  is  an  emire  thing ;  aildone  part  of 
it  caxinoC'be  given  at  one  time,  and  another  at  a  fubfequenc 
pert<»d.  The  diitribution  of  the  penalty  is  part  of  the  judg- 
fRcnt)  and  it  ought  to  appear  on  the  record.  Convidion 
quafhed.     Dumf.  and  Eajl^  2  V,  96. 

JDo  miifgati]  The  mitigation  of  penalties  is  not  of 
courfe,  but  depends  upon  the  power  given  to  juftices  by 
particular  a£b  of  parliament,  to  exercife  their  diicretion  in 
this  cafe,  within  ceitain  bounds^  in  the  ioftaaces  mentioned 
rn  thofe  ads. 

•  j4nd  I  do  tt^uigi  that  the  /aid  A.  O.  da  forthwith  pay  /# 
the  fatd  A*  I.  ihg  fum  of  »  ■  of  liki  lawful  montyfgf 
his  fo/ls]  By  18  6.  3.  r.  19.  where  any  complaint  (baU 
be  made  before  any  juflice  or  juftices  of  the  peace^  and  an/ 
warrant  or  fummons  (hall  ifTuc  in  confequeoce  of  fuch  com* 
plaint,  that  then  it  (hall  be  lawful  for  fuch  juftice  or  juf- 
tices, who  (hall  have  heard  and  determined  the  matter  of 
the  faid  complaint,  to  award  fuch  colts  to  be  paid  by  either 
of  the  parties,  and  in  manner  and  form  as  to  him  or  them 
flaall  feem  fit,  to  the  party  injured  (a). 

In  witmfs  wbinof  1  the  faid  juftia  to  this  ncordofconvic" 
tian  bavtput  my  hand  and  feol]  A  convidlion  (hould  be  un- 
der the  band  and  feal  of  the  magiftrate :  and  a  juftice  ought 
to  give  the  defendant  a  copy  of  the  convi3^ion»  if  he 
demands  it|  it  is  a  record,  and  be  is  entitled  to  it.  AT.  v. 
Midlttm^  Burr.  Manf.  i  jao. 

After  all  I  thefe  convictions  being  tedious  aiul  trouble-  c«nviaio*fS» 
fomcy  are  feldom  drawn  up  in  form,  till  occafion  calls  them  thc'fefllra'  ^ 
forth  ;  as  if  they  •be  to  be  recorded  at  the  feffions,  or  re- 
moved into  a  higher  court  by  arxiarari.  But  by  BulUr  J. 
A  juftice  of  peace  ought  in  every  infiaQce  to  return 
a  conyidion  by  him  to  the  feffions,  whether  the  party  ap- 
peals or  liot,  or  whether  an  appeal  is  or  is  not  given,  that 
the  crown  may  not  be  deprived  of  its  (bare  of  forfeiiores« 
Dur»f  and  Eafl^  2  V.  285. 

Note ;  On  a  fuggefiion  that  the  defendant  bath  a  title 
to  the  thing,  in  queftion,  a  prohibition  .will  be  granted  by 
the  lying's  bench,  before  or  after  a  conviction,  to  fiay  the 
jufltce  from  proceeding ;  /or  without  doubt,  if  the  defend* 
ant  have  but  a  colour  of  title,  the  juftices  have  no  jurif^ 
didion  in  the  caufe;  as  where  the  defendant  was  convi^ied 
for  cutting  trees,  where  he  had  a  right  of  common.  Lt 
Raym.^qoi. 
-•  _  -  I        ^    -  ■     ,  -  ,  ,  — 

faj  For  the  maimer  of  levying  fach  cells,  and  other  regu* 
lutiooi  made  by  18  G.  3.  r.  19.     Sec  jP^/f.  title  CoSt* 
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Sbort  chock*  TQY  the  15  G.  3.  €.  56.  No  perfon,  after  25th  Julf 
iSUttiAvLkl  -D  1 785*  ^aJ'  "fe>  «n  «*JC  making  of  cahUsy  hmv/en^  or 
Itef  cordagji  fbc  Other  fOpes  for  the  ufe  of  (hipping,  or  knowingly  fell  the 
^ri^S*  fame,  in  the  manuft6luring  whereof  there  fiiall  have  been 

ufed  aiiy  hemp,  ufually  known  by   the  names  of  fliort 
chucking,  half  clean,  whale  line,  or  other  topping,  cor* 
dilla,  damaged  hemp  bought  at  publick  or  other  fales,  or 
any  hemp  from  which  the^aple  part  thereof  Ihall  have  been 
taken  away  by  the  manufadtirer ;  on  pain  of  forfeiting  (if  he 
be  the  manufadurer  thereof)  fuch  cable,  bawfer,  or  other 
rope,  and  treble  the  yalue  thereof;  and  if  tiie  vender  (and 
not  the  manufa£lurer],  he  (ball  forfeit  a  fam  equal  to  treble 
the  value  thereof.   /  2. 
mUt^^'^a^        And  for  the  better  diflinguiihing  the  quality  of  fuch 
A«(r^d  Lil*  ^^9^y  whenever  the  fame  (hall  be  manufadured  in  whole 
rur»  or  in  part,  the  ufe  whereof  is  not  prohibited  by  tbfs  ad,  and 

the  quality  whereof  (hall  be  inferior  to  clean  Petirfiurgb 
hemp,  the  fame  (halt  be  deemed  infirior  cordage^  and  the 
maker  fliall  diftinguifh  the  fame  by  running  from  end  to 
end  thereof,  three*tarred  mark  yarns,  fpun  with  turn  con- 
trary  to  that  of  rope  yarn,  and  alfo  one  like  tarred  yarn  in 
every  other  ropt  for  the  ufe  of  (hipping ;  and  (hall  mark  or 
An^  maker^t     write  on  a  tally  to  be  affixed  thereon,  the  wotd  Jlaple  or 
^^flw  t»  be  if-  ififtrior  (as  the  cafe  (hall  be),  and  alfo  his  name  ligned  by 
V   '  *  bimfelf  or  his  attorney,    together  with  the  name  of  the 

place  where  manufactured ;  and  in  default  thereof  every 
fuch  manufadurer  (hall  forfeit  10  s.  for  every  hundred 
weight,    /.  3,  4. 
Feiitlty  en  put.      And  if  any  fuch  rope-maker  (hall  wilfully  or  knowingly 
?2L*.^^.^    permit  or  fuffer  his  name  to  be  put  as  aforefaid  to  any  fuch 
rope9,  not  bemg  of  bts  own  proper  manuFactunng ;  or  it 
the  vender  or  proprietor  of  any  fuch  ropes,  or  any  other 
perfon  whatfoever  wilfully  and  knowingly  mark  upon  the 
tally  affixed  thereon,  the  name  of  any  perfon  not  being  the 
manufaAurer  thereof,  he  (hall  forfeit  20  L    f.  5. 
Virfttltr  OB  And  if  any  perfon  (hall  make  any  cables  of  any  old  or 

S'^M^flSr/**    ^**'"  ^"^»  ^^'^'^  ^^^^  contain  above  7  inches  in  compafs, 

be  (hall  forfeit  four  times  the  value  thereof.    /  6. 
InifMrtijif  And   when   any  (hip  belonging  to  any  of  his  ma- 

•^•••*  jcfty*8  fubjefls  rcfident  in  Gnat  Britain  or  in  the  Britifi 

Colofuiij  (hill  come  into  any  port  in  this  kingdom,  the 
mafter,  at  the  time  of  making  his  entry  at  the  cufiom 
houfe,  (hill  make  entry  on  oath  of  all  foreign  made  cor* 

dage 
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rfage  on  boird  for  which  tio  duties  have  been  paid  ((land* 
ing  and  running  n^ging  in  ufe  rxcepted);  and  fuch  mafter 
fiiall,  before  fuch  (hip  be  cleaned  inwards,  where  any  dif- 
charge  ihall  be  made  of  her  lading,  pay  for  fuch  foreign 
siade  cordage  as  (hati  be  fpecified  or  mentioned  in  the  faid 
encryv  the  like  duties  as  by  the  laws  now  in  being  are 
charged  upon  foreign  made  cordage  imported  into  thia 
kin^doth;  and  if  fuch  mafter  (ball  make  default  herein^ 
fuch  foreign  made  cordage  on  board  fuch  (bip  ftial)  be 
forfeited,  and  he  (hall  alfo  fprfeic  20<«  for  every  hundred 
weight  thereof.    /  S. 

But  the  fame  (hall  not  extend  to  cordage  brought  from 
the  Eaft  tnettes;  nor  to  the  materials  at  prefent  in  the  u(e 
of  any  (hip  built  abroad  before  the  paffing  of  this  a£t  the 
property  of  any  Britijb  fubje^h    /.  9«  10* 

All  pecuniary  penahiet  or  forfeitures  by  thisaA  impofed   Penaltiet  Kow 
exceeding  5K  are  to  be  recovered  in  the  courts  of  tVi/i-   *»  **•  Ir***"^ 
minfttfi   if  not  exccding  5  I.  the  faoie  may  be  levied  by  '"^  W**^ 
di^refs,  by  one  juftice,  on  the  oaths  of  two  witnefles;  and 
if  rufficienc  diftrefs  cannot  be  found,  fuch  juftice  (hall  com- 
mie the  offender  to  the  common  gaol  or  houfe  of  correc- 
Cion  for  any  time  not  exceeding  three  calendar  months, 
nor  Wfs  than  feven  days,  or  until  fuch  penalty  and  all  cofts 
and  charges  (ball  be  paid.    And  all  fuch  penalties  and  fgr« 
feitures,  and  alfo  all  cordage  which  (hall  be  forfeited,  (hall 
be  paid  and  delivered  to  the  peribn  who  (hall  fue,  who  may 
fell  or   o'hcrwife   difpofe  of   fuch   cordage   (after   being 
cut  into  lengths  not  cxceecJing  12  feet)  Co  bis  own  ufe. 

/  7'  '  ' 

Provided  always,  that  if  any  perfon  ftall  t^ink  himfcif  Appetb 
aggrieved  by  any  thing  done  in  purfuanccof  (his  adi,  and 
for  which  no  particular  toiethod  of  relief  is  appointed,  he 
may,  within  four  months  after  fuch  matter  (hall  have  been 
dofie,  appeal  TO  the  feffions,  giving  14  days  notice  in  writ- 
ing of  his  intending  to  appeal,  and  the  matter  thereof,  to 
the  perfoR  appeahsd  againil,  and  within  four  days  after 
giving  fuch  notice,  entering  into  recognizance  before  fome 
juftice  with  two  fureties,  to  try  fuch  appeal,  and  abide  the 
order,  and  pay  fuch  coiis  as  (hall  be  awarded  at  fuch 
fcfiions  :  and  on  due  proof  of  fuch  notice,  and  eiit<:ring 
inco  fiicb  recognizance  as  afbrefaid,  the  ju likes  at  fuch 
fr (lions  Iball  hear  and  finally  determine  fuch  appeal,  and 
award  fuch  cofts  as  they  fhail  think  proper;  which  deier- 
mination  ihall  be  final  and  conclufive.    /  11. 

And  no  order,  verdifl,  judgment,  or  other  proceedings  Prowedingt  tiot 
(hall  be  quafhed  for  want  of  form  only,  or  be  removed  1^  nVdiftic^ 
•Vol.  1.  K  k  (urtiorari 


4^  Cort^asrfot  d>|)^9tng* 

deemed  Bolav*  urti^rart  or  other  writ  into  apy  other  €ourt|  tod  fisth 
fol  for  waot  of  dtftrefs  (hall  not  be  deemed  unlawful,  or  perfon  making 
the  fame  a  trefpafier  on  account  of  any  defeft  or  want  of 
form  in  (he  proceedings ;  nor  (hall  the  (larty  diftratning  be 
deemed  a  trefpafier  ^b  tniih  on  account  of  any  irregularity 
which  may  afterwards  be  done  by  the  party  diftraining ; 
but  the  peifon  aggrieved  may  recover  fpecial  damage  in 
an  adion.  upon-  the  cafe»  but  no  plaintiff  (ball  recover  in 
iuch  afiion,  if  fufficient  tender  of  amends  hath  been  OMdc 
before  fuch  aAion  brought.    /  la. 


/.  ^bi  meafure  of  corn. 

IL  Cuiting  corn  grpwing,  or  hurw^ftacks  of  com* 
ilL  Afcertaining  tbo  priac  of  corn. 
,  IV.  Exportation  and  importation  of  com. 

V.  City  of  London^  and  Keni^  Effex^  and  Suffix. 
-  VL  O^uSing  the  free  parage  of  com. 

I.  The  mafun  of  com. 

807101  corn  i^  fri  O  buy   or  fell   corn  in  the  l^eaft    before    it  is 

iil^ftrii^'     A      thrcftcd   and  meafuredt    is  ftgainft  the  common 

law  of  Engtanii  and  the  reafon  thereof  feemeih  to  be» 

for  that  by  fuch  fate  the  market  is  in  effed  foreftailed. 

3  Infi.  197, 

Selling  com         .  If  any  perfon  (hall  fdl  corn  otberwife  than  by  Win* 

eth<'rwtr«  rhaa    AiftiT  mesfurc  fesled  and  Rricken  by  the  brim  be  (hall 

^«i^?c'         '  forfeit  40  s.  on  convi^ion  before  olicjuBice,  on  the  oath 

of  one  witnefs  \  to  be  levied  by  the  churchwardens  and 

overfeers,  or  tome  of  them,  to  the  ufe  of  the  poor,  by  dif* 

trefs  and  fale.    In  default  of  diftrefs^  imprifooment  til)  paidi 

ai  C  %^ c.  8./  2. 

And  if  any  mayor  or  other  head  officer  ihail  know* 
ingly  permit  the  fame,  he  (hall  upon  conviAion  thereof 
at  the  county  feffioni/ forfeit  51.  half  to  the  profecuror, 
and  half  to  the  pcor,  by  diftrefs  and  fale;  for  w^tof 
diftrefs^  to  be  tmprifoned  by  warrant  of  thejufiicesi  till 
payment  be  made.  /•  3. 
*    ■     '  '  '     •  .And 
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Ao4  moreover   every  pcrfon  who  fralf  fttt  or   fay  s^iUft  ^  i>ar- 
ccriiy  wtchoBt  Bieafuring,  being  thereunto  required,  or  in  'S*A"'Vi"iI/; 
any  other  manner  than  is  by  the  %%  C-  2.  r.  8.  direded,  \J^^{^^ 
and  that  without  {baking  of  the  meafure  by  the  buyer, 
he  (hall,  beiides  the  penalty  of  that  a^,  forfeit  all  the  com 
fo  bought  or  (bid,  or  the  value  thereof,  to  the  party  torn* 
plaining.     2a  ^  23  C  2.  r«  I2»/  2* 

r.  32  G,  3.  ^,  r.  y.  Mofor^  This  was  a  conviAioa 
on  the  above  ftatutes  for  buying  corn  at  Newport  in  tho 
Ifie  fi/  ^;i&/  by  a  buQiel  different  from  the  fflnchtfttr 
meafure.  It  appeared  that  the  corn  was  bought  by  th« 
coftomary  meafure  ufed  in  the  IJIt  of  H'ightj  which  con- 
tains a  pint  more  than  the  IVinthefiir  meafure.  The  de« 
fendant  was  convified  in  40  s.  and  10 1.  15  s.  being  the 
value  of  the  wheat  fold.  The  comt  faid  that,  as  this  was 
a  quefiion  of  general  concern,  they  would  take  time  to 
confider  of  it.  ■■  ■  L»  Katfon^  Ch.  J.  delivered  the  opi« 
nioQ  of  the  court.  We  have  hitherto  ddaiyed  giving 
judgment  in  this  cafe,  ia  the  hopes  of  dtfcovering  that 
the  farmers  in  general  have  been  ading  under  a  miftake  { 
for  if  is  a  mitter  of  notoriety  .tha  in  difierent  parts  of 
the  country  corn  is  (old  by  different  meafures,  fome  greater 
and  others  lefs  than  the  IVmchefttr  meafure.  This  quefiioA 
depends  on  22  C  2.  r.  8«  and  the  22  IS  23  C.  2.  ^.  12. 
The  former  impofes  a  penalty  of  40  s.  on  any  perfon  who 
fball  fell  corn  or  grain,  ufuaUy  fold  by  bufhel^  by  any  other 
bufliel  or  mtafure  than  the  Winchofiir  meafure;  the  latter 
recites  the  former  aA,  and  in  order  to  inforce  ir,  fubjeds 
both  the  buyer  and  feller  to  an  accumulative  penalty,  the 
value  of  the  corn  fold.  Thefe  a&s  are  expreffed  in  themoft 
politive  terms;  and  it  was  admitted  in  the  argument,  tbac 
there  was  no  fubfequent  law,  which  4irediy  repealed  theov 
But  feveral  other  ftatutes  for  the  regulation  of  the  com 
imde  were  referred  to, '  direfitng  returns  of  the  average 
price  of  corn  to  be  made,  and  noticing  in  thole  returns  a 
cuftomary  meafure.  Tbefis,  it  was  argued,  obliquely, 
though  not  dirediy,  repealed  the  ftatutes  of  C.  2.  We 
have  confidered  this  matter  very  fully,  aind  are  of  opinion 
that  the  argument  does  not  lead  to  that  conclufion.  We 
cannot  get  rid  of  tfaofe  pofittve  laws  by  a  reference  |o 
fubfequent  ftatutes  which  were  pafled  for  another  pur* 
fofe,  and  v^ich  leave  the  former  ones  ftill  in  force*—* 
ConviAion  affirmed.   Dwmf.  and  Eofi.  4  V.  750. 

Alfo  in  tbecafe  of  JC*  v.  Armld^  T.  33  G.  3.  which  was 

a  convifiion.againft  a  buyer  of  corn  ^y  a  meaiiire  different 

from  the  ff^incbiflgr  meafure.     And  as  the  con^FiAion  was 

affirmed  is  is  here  giren  as  a  precedeni  t    Mi  it  rtmemiirtdf 

Kk2  tlua 


.  :        thai  on  /A^'5/Av£i)0/ January  in  tbi  yior  of  our  t§fd  \j^t 

at  Huntingdon  in  the  faid  county  of  Huntingdon,  Robert  * 

'*     ^  .^         ,  Booth,  of  Huntingdon  oforifaid  in  the  faid  county^  iffiiu^ 

comttbbefori  us  Lancelot  Brown  and  Henry  Poynter  Stanley* 

ijfquires^  two  of  bii  majtft/i  juflicei  of  thi  peaa  in  andfot  ibe 

faid  county^  and  givtih  us  to  unditfland  and  he  informed^  that 

Jofeph  Arnold,  of  Eaten  Socon  in  the  county  of  Bedford, 

yeoman^  after  :he  %^tb  day  of  March  m  the  year  of  our  L$rd 

•  1670,  to  fvitf  on  the  20tb  day  of  December  in  the  year  of  our 

Lord  179a,  at  tboparijh  of  St.  Neots  in  the  faid  county  of 

Huntingdon,  did  unlawfully  buy  of  and  from  #»#  William 

Peters  a  certain  quantity  of  ^beat  containing  divers,  to  wir» 

fifteen  bufhels  in  a  different  manner  than  by  any  bvjbet  or 

mtafuro  agretahk  to  the  ftandard  marked  in  bis  majefifi  ex^ 

che^uer^  commonly  called  the  Winchefter  meafure^  containing 

I  oigbt  galioni  to  the  bujbeh  ond  no  more  or  lefs^  contrary  to  the 

form  of  the  ftatute  in  that  cafe  made  and  provided  j  wbertky 

and  by  forte  of  theflatute  in  that  cafe  made  and  frovidid^  thi 

faid  Jofeph  Arnold  haih  incurred  the  feveral  farfeitures  and 

penalties  thereunto  annexed*     And  thereupon  qfterwards  on  thi 

't2th  day  of  J^iUMZty  in  tie  faid  year  ojF  our  Lord  X7939  the 

faid  Jofeph  Arnoldi  being  dulyfummoned  to  anfwer  the  charge 

^oforqfaid^  pcrfonalfy  appears  for  that  purpofe  at  Huntingdon 

^forejaid  in  the  faid  county^  befofo  us  the  faid  juflices^  and 

having  beard  the  faid  information^  and  being  aftid  if  be  tan 

fay  at^  thing  for  Umfelf^  why  hejfbould  not  be  convi&td  of  the 

fremifez  abtve  charged  uponhim^  the  faid  Jofeph  Arnold  ad^ 

orJts  that  be  the  faid Jokph  on  the  lotb  day  «/*  December  in  thi 

year  of  our  Lord  1 792,  at  the  pari/b  of  St.  Neots  eforefoid 

in.  the  county  aforefaid^  did  buy  of  the  faid  William  Peters  ibt 

faid  quantity  of  wheat  in  the  faid  information  mentioned^  et 

find  for  the  price  orfum  of  ^L  191.  ifd. ;  but  the  faid  ^dc^ 

iAtiioM  further  fays^  that  he  is  not  guilty  of  tie  faid  offtnct 

charged  upon  him  in  and  by  the  faid  information ;  insd  thert" 

ppon  the  faid  Jofeph  Arnold  is  afked  by  us  thi  faid  juflites^  if 

he  has  or  lan  produce  any  evidence  tojhew.that  bo  bought  tht 

faid  wheat  by  any  buflkl  or  Hitafure  agreeable  ta  tbejlandori 

fnarkfd  in  hii  maje/ifs  exchequer^  comrmmiy  caUed  the  Wit* 

chefter  meafure  \  but  the  /aid  Jofeph  doth  not  offer  any  twdtnct 

40Kobing  the  premifes^  nor  deth  he  require  any  tiiuefor  that  fur* 

^ft:  IVhereupon  io  appearing  to  us  the  faid  juflices  tbotih^ 

faid  Jt)(cpb  Arnold  ii  guilty  of  the  premijes  charged  upon  him 

in  and  hytbt  fas  din  formation^  thartfofe  it  it  ad^dged  by  us  the 

faidpi/UcaSyAat  thefaidJQXtpk  Arnoldi/  conviaedj  esud  is  benhj 

fMfiKdiugljhcanvicleii  by  «,*  afjihe  pffhtee  riargodvpok  bitnoo 

^or^id:  Jndwodofurtber  adjudge^  that  tbefaidJclkfhAttxIii 

u  X  li  4.  X  ;  vohtt 


Votti£  tfthi/aiJ  wbiatfo  bou£ht  by  him  m  af$refaid^  to  heap^ 

plied  and  di/friiutid  axcording  So  law :  And  we  d§  olfo  adjudgii 

that  tht  [aid  Jofeph  Arnold  baihforfeitid  for  his  faid  offinci 

the  further  fum  of  40/.  to  be  applied  and  d'ljlributid  according 

t§  law :  And  we  do  further  adjudge^  that  the  faid  Jofepte 

Arnold  do  forthwith  pay  to  the  faid  Robert  Booth  the  Jum  of 

\%$m  for  the  cojli  in  and  about  the  premifes*      In  witnefi^ 

whgreif  we  have  to  this  record  of  (envision  fet  our  hands  and 

feals  at  Huntingdon  aforefaid  in  the  faid  ccuntj^  this  i2th  daf 

of  January  in  the  year  of  our  Lord  1793.       *'Sellon  took 

fievera)  objefiions  to  this  convi£lion«     I  ft.  The  defendant 

is  cohvicSled  in  40  s.  befidcS  the  value  of  the  corn,  whereas 

he  is^only  liable  to  the  later  penalty  iafli£led  by  22  tf 

%3  C.  2.  c.  I  a.     The  firft  ad  22  C.  %.  c.  8.  only  aifeas  f 

l\ic  feller,     2dly,  The  quantity  of  corn  bought  is  not  fuf»  * 

iiciently  afcertained,  nor  11  any  price  fixed  on  it  in  tbf 

information.     3dly»  The  offence  is  charged  to  be  contrary 

to  iYitfiatute^  whereas  if  the  defendant  be  liable  Co  both 

the  penalties,  it  is  contrary  to  two  Jlatutes.     4tbly,  The 

defendant  is  adjudged  to  pay  cofts,  whereas  none  are  given  • 

by  the  ftatute.— J^m  contra j  after  referring  to  the  18  G.  3. 

€,  ip.  (tf),  which  enables  juftices  to  give  cofts  in  their  dif- 

cretion,  was  flopped  by  the  court. -^L.  Kenyon^  Ch.  J. 

I  am  (brry  that  the  obltinacy  of  the  farmers  in  fome  parts  of 

the  kiogdnni    has  partly  defeated  the   provifiotu  of  the 

flatutes  of  C  2.   becaufe  after  the  cafe  of  K.  v.  M^jor 

(above)  was  decided,  we  had  an  opportunity  of  knowing 

from  the  grand  juries  in  diiFercnt  counties  that  that  decifion 

gave  great  fatisfadion.     In  oidcr  to  decide  this  cafe,  we 

have  only  to  look  at  the  very  words  of  the  flatute  22  H 

73  C.  2-  which  exprefsly  fubje£t.«  the  buyer  to  both  the 

penalties ;    for  it  is  thereby  ena£led,  that  the  buyer  (hali  ^ 

forfeit  and  lofe,  befides  the  penalty  of  the  former  a£l,  all 

^orn  bought,  &c. }  that  is,  he  is  to  forfeit  the  value  of  the 

corn,  in  addition  to  the  penalty  of  40s.  impofed  by  the 

former  z€t.     Nor  is  there  any  ot>je£lion  in  faying  that  this 

forfeiture  is  an  offence  agaioft  the  form  of  the  flatute ;  for 

all  that  jefpciSls  the  buyer  is  prohibited H)y  22  U  23  C«  a* 

On  reading  over  the  cafe  at  firft,  I  thought  that  the  objedion  sf 

intended  to  be  taken  was  tbat  the  evidence  did  n^t  fup« 

port  the  charge :    but  I  obferve  that  the  proof  of  buying 

according  to  the  regulations  of  the  ftatute  is,  by  f.  3, 

thrown  on  the  defendant. Afhhurj}^  J,  concurred, 

Buller^  J.    The  ftatute  22  isf  23  C  2.  t.  12.  inftead  of       , 

"  1111.11  ,.-,     MMan^wMB^i^*^** I  ■••  ^ 

{a)  See  utle  CO0|f» 

K  k  3    '  fayine 


5pa  Com* 

faying  aprtfsly  that  the  buyer  (hall  be  liable  to  the  pctnltf 

of  40s.  and  to  9  forfeiture  of  the  corn  fo  bought,  has  fatd  the 

fame  ching  impliedly  i  for  it  fays  that  he  mall  forfeit  and 

lofe,  befidea  tbe  penalty  of  the  former  a  A  (which  is  a 

penalty  of  40  s. ),  the  corn  fo  bought,  ite.    With  regard  to 

the  objedion,  that  the  quantity  is  not  fuflicicntly  afcertaiii- 

cd,  an  information  before  two  magiftrates  need  not  be 

more  particular  than  an  tnfbrmatbn  filed  in  this  court; 

and  in  the  latter  cafe  an  allegation  that  the  defendant 

<*  bought  a  certain  quantity  of  wheat,  containing,  to  wit, 

15  bufliels,*'  would  be  fufficiently  certain  ;   and  here  the 

evidence  has  particularized  tt.  Per  Cur*  Convidion  affroi- 

ad.    Durnf.  and  Eqft^  5  V.  353. 

proo^talia  «a        And  on  complaint  made  to  a  juftice  of  the  peace,  that 

the  owacr*         ^f^  Yi9Xh  been  bought^  fold,  or  delivered  contrary  to  this 

*  aA,  the  proof  .(hall  lie  upon  the  defendant,  to  make  it 

appear  by  the  oath  of  ont  witnefs,  that  he  foM  or  bought 

the  fame  lawfully:  wherein  if  he  (hall  fail,  he  fliall  for« 

feit  as  is  faid  beforey  to  be  levied  by  diftrefs  and  fale; 

DiftrtbttiiMof    ^l^ic^  A^^'  '^y  the  juftice  be  diftrrbuted,  half  to  the  poori 

th«  peB»ity.    '  and  half  tp  the  informer.    22  &  23  C  a.  c  12*/  3« 

^e.fureto  be        By  the  ^x  G.  %.  e.  30.  tbe  bumel  by  which  all  corn 

obterirca  b]r        (hall  be  mcafured  and  computed  for  the  pnrpofes  of  this 

«oi«^aiiiittoi«.    ^^  flj^jj  ^  ^y^  ITwbiJhr  bufbd,  and  a  quarter  fliall  be 

deemed  to  confift  of  8  buSiels ;  and  the  juftices  of  each 

county,   and  tbe  mayor  of  fuch  cities  or  towns  as  are 

couniiea  of  themfelves,  or  enjoy  exempt  jurifdiflions,  and 

from  which  returns  are  by  this  aA  direfied  to  be  made, 

iball  caufe  a  ftandard  fyinebefiir  bufhel  to  be  provided  anj 

kept ;  and  all  meafure  fhall  be  computed  by  tbe  ftrickeo 

and  not  by  the  heaped  bufliel :   And  where  corn  fliall  be 

m'tiifc"  ^      ^^^  ^y  weight,   57  lb.  avoirdupoife  of   wheat  fliall  be 

^  deemed  equal  to  one  Wimbifter  bufliel ;    and   55  lb.  of 

sye ;  48  lb.  of  barley }  42  lb.  of  beer  or  bigg,  and  381b. 

of  oats ;  and  further,  that  56  lb.  of  wheat- meal,  45  lb.  of 

wheat-flour,   SS'^*  ^^  rye- meal,  481b.  of  barley-mesi, 

41  U>«  of  beer  or  bigg-meal,  and  22  lb.  of  oat^meal,  Ihsfl 

be  deemed  equal  to  every  fuch  buOipl  of  corn  unground. 

Wei|hiaseo»    And  for  the  more  eafy  meafuring  ground  corn  in  fackSf 

in  facki.    .        the  proper  oficer  may  make  choice  of  and   weigh  two 

(acks  out  of  any  number  not  exceeding  twenty,  and  fo  in 

proportion,  aod  thereby  coroputethe  quantity  of  tbe  whole. 

/82. 

TtMetoba  ^^  ^he  infpedor  of  corn  returns  fliall  make  a  com* 

f«c  ap«        ^    part(on  between  the  Wincbiflir  ipeafirre,  and  that  coai- 

ffionly  ufed  in  the  city  or  town  for  which  he  19  iofpefiorf 

9  .^ 
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aad  within  one  nonth  after  his  appointment^  Ihal]  caul^ 
a  ftatement  in  writing  of  fuch  compaiifon  to  be  bung  up 
in  focne  confpictiotts  pli^e  la  the  market  and  town  ball 
of  fuch  city  or  town;  and  (hall  renew  the  fame  if  defaced, . 
atid  flnll  return  a  copy  thereof  to  the  receiver  of  corn 
returns.   /•  83. 

//*  Cutting  corn  growings  ar  btiming  ftacks  af  twm. 

Every  perfon  who  fliall  unlawfully  cut  or  take  away  Oitttttgcom 
any  corn  or  grain  growing,  being  convi^ed  thereof  by  1*^"^^. 
confeffion,  or  oath  of  one  witnefs,  before  one  ju(^icei  fhall 
for  the  firft  offence  pay  fuch  damages  as  the  juftice  fiiaU 
appoint:  and  if  the  juftice  fhall  think  him  not  able  or  * 
fufficient,  or  if  he  do  not  pay  fuch  damages,  be  fliall  coflft^ 
Slit  him  to  the  conftable  where  the  offence  is  committcdt 
or  where  the  pariy  is  apprehended^  tbeie  to  be  whipped  % 
and  fo^  ev; ry  other  offence  he  ihall  in  like  manner  be 
whipped.    The  conftable  refuGng,  fliall  be  committed  bf 
the  juflice  till  he  conform.    43  EL  e^f.  • 

But  if  he  cut  it  at  one  time,  and  then  come  again  at 
another  time  and  take  it  away,  it  is  felony*,    i  Haw.  93. 

If  any  perfon  fliail  in  the  night  time  malicioufly  and  BamSflfcom 
wilfully  burn  or  caufe  to  be  burnt,  any  rick  or  ftack  of  ^"•^■'•^*» 
corn,  he  flialJ  be  guilty  of  felony :  but  to  avoid  judgment 
of  death,  he  may  make  his  elcQion  to  be  tranfported  for 
fevtn  years.    And  three  jufticcs  (i  J^.)  may  determine  the 
fame,     aa  &  aj  C.  %.  c.  7. 

But  by  the  9  G.  c.  22.  commonly  called  the  Black  'J7^^ 
"AS,  which  is  inferted  more  at  large  in  the  title  of  that  ^^^^^* 
name,  If  any  perfon  fliall  fet  fire  to  any  mow  or  ftack  of 
corn,  he  fliall  be  guilty  of  felony  without  benefit  of  clergy. 
/•  I. 

And  the  hundred  fliall  anfwer  the  damagesi  not  exceed* 
ing  200 1.    /.  7,  8,  9«  10. 

And  if  any  perfon  fliall  apprehend,  or  caufe  to  be  con* 
vided,  fuch  offender,  and  (ball  be  killed,  or  wounded  fe 
as  to  lofe  an  eye,  or  the  ufe  of  any  limb,  in  apprehend* 
ing  or  endeavouring  to  apprehend  fuch  offender,  00  proof 
thereof  at  the  fcffions,  and  certificate  thereof  from  thence, 
the  flieriff  fliall  pay  to  the  person  entitled  the  fum  of  5o4. 
in  30  days,  to  be  repaid  to  bim  out  of  the  treafiirf« 
/  12« 
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IIL  Afcertmning  the  frices  €f  corn. 

Mantime  cmm*      for  the  better  afceruioiog  the  pricea  of  com  and  oftU 

I^Zt"^'  "^^^*  ^y  !*^.^  31  G-  3.  ^-  30-  it  is  enaae4,  That.ihefe^ 
veral  maritime  countkt  in  England  (ball  be  divided  ioCo 
diftri£l9  in  the  fotlowine  manner; 

ift.  DiRria  to  confift  of  the  cottntier  xX  Effix^  Ktnt^ 
and  Suffex,  and  the  city  of  London, 
2d.  $^/^  and  Caniridgi. 
3d.  Mi/*tt. 

4th.  Lincoln^  Eaft  and  North  Riding  of  Wr^J,  together 
^ith  the  xovfYi  and  County  of  Kington  upon  Hull. 

yh,  Durham   and  Northurnktrland^   and    the  town  of 
Berwick  upon  Twted.  " 

6th.  Cumhirland  and  Wt/lmorland. 
:     jifi.  La^<afiir^ni  Cho/ier. 

"■  8th.    /.//i/,  Denbigh^    ^ftgkfta^    Carnarvan,  and   JMr^ 
flomth. 

9'hf  Ca'-fiigan^  Pemhroie^  Carmarthen^   and  Glamngan. 
10th.  Kiloucejtir^  Somerjet^  and  Monmouth^  and*  the  citjf 
of  BtiftoL 
"      "   ;  -  nth.  Z>/V9iiand  CorntvalL 

•  * '    *  '  12th.  /)^y^/  and  //^w/x. 

And  that  in  the  feveral  cotrntiei  forming  the  above  dif- 

Uiat,  ihal^  for  the  puri^ofes  of  this  ad»  be  incloded  and 

confidercd  as  part  thereof,  a])  fuch  cities,  towns,  or  places, 

locally  fituated  within  the   faid    frveral   counties,   as  are 

counties  ol^  themfelves,  or  asliave  an  extern ptj^rifJidion, 

and  which  do  not  contrioute  to  the  county  rate  in  which 

they  are  fituate.    /  31    * 

Seffioni  to  ap«    '      And  tvit  juftices  in  ^effions,  or  fome  adtjouiinment  thereof, 

poi.it  cora  u-      (hall  appoint  fuch  perfon  as  thry  (hail  thmic  be(i  qualified 

ipedors.  wilhirt  th^ir  refpeftivc  jurifliAions  (not   being  a  m;llcf, 

maltfter,  fador,  merchant^  clrrk,  agrnt,  or  other  perftm 

biiyirtg  com  for  fale,'  or  for  the  fale  of  meal,  flour,  malt, 

^    '  or  bread-  mdc  thereof)  refiding  within  or  near  each  city  6r 

town  hereafter  nominated)  except  fuch  as  are  c^unt'esof 

themfelvfSy^  or  have  exempt  junfdidton,  and  whieh  do  n'>t 

.contribute  to  the  county  rate  where  fituate;    to  collefi 

.  weekly  an  account  of  clie  prices' and  quanthied  of  corn  sod 

•  patmeal,  fold^and  delrvere^  in  fuch  eiiy*ortown  ;  and  fucli 

perfon  (hali  be  called  InlpiSlut  of  com  rttumi  for^fuolt 

pUce;   and  the  faid  juftices  ibiitl.  in  the  fame  maDOtri 

upon  the  deatby  removal^  or  refignation  cf  any  fuch  in- 

^    \   \\  \  :  y  fpcaor, 
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P]att9  for 
which  infpedoit 
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tpe^f'^  tt  the  nett  or  feme  fiibfeqvent  fdBons,  appoint 
another  fit  perfon  in  his  place,    f.  48. 

And  in  fuch  cities  or  towns  iis  are  counties  of  theia^ 
felves,  the  mayor  and  the  juftices  of  the  peace  of  fuch  city 
or  town,  (h^U^  at  their  fcffions,  appoint  a  corn  infpeftor 
for  fuch  place,   qualified   in  tike   manner  as  aforefaid, 

/•  49- 

And  the  cities  and  towns  for  which  inrpc£tors  fliall  be 
appointed  within  each  diflrid,  (hall  be  as  follows: 
I  ft.  Diftna.  See  City  of  £tf»ri/0W,  &c  (poft.) 
2d.  fy/wiihf  iV^edbt  idgf^  Sudbury^  HsJjiighj  Siowmat'^ 
iitj   Bury  St,  Edmundi^   BtccUs^  Bungay^  Loweftoft^  Cam^ 
bridge^  Ely,  ai>d  ir.Jb^ah. 

3d.  hiorwUh^  Tar  mouthy  Lynn^  Thitford^  Walton^  IVy^ 
m^ndham^  Eafl  Dinbam^  HarUjhn^  U^t,  jtylijham^  Far* 
Junham^  and  IVttlJpt^hom. 

4th,  Lincoln^  Gairfioravgh^  Glamftrd  Bridge^  Ltwtb^  Bof» 
Un^  Sleaf9rd,  Stamford^  6palding^  York^  Bridlingtmy  B$* 
^trUy^  HwudiHy  Huil^  ff^hitb,^  and  NzW  MttUofu 

5  th.  Durham^  Stockton^  Dariinffon^  Sumdtrtand^  Barnard 
Caftie^  Welfingham,  Belford^  Hexbam^  Ntwcadk  mpm 
Tynf^  M^rpttb^  Atnwiik^  and  Berwick  upon  Twud* 

6th.  Carlijli,  tyhitthavin^  Cocker  mouthy  Pinritb^  ^PptAf% 
Jind  Bvridn, 

7lh.  Liverpool ^  VherJIone^  Lancafter^  Prefton^  Ormjktrk^ 
Warrington^  Mancbejier^  Bolton ^  Lhifier^  Nantwich^  Mac^ 
cUsfiild^  and  Stockport.  ^ 

8th.  Holywell^  Mold^  Denllgh^  Wrexbamy  Tymawr^ 
Llangolhn,  Beaumaris^  Ltannerchymed,  Amlwch ^  Carnarvon^ 
Pwhetli,  dnwayy  Bala^  Cor  wen  ^  and  Dol^eHy* 

9lh.  Cardigan^  Lampeter^  Aberyjlwitb^  Pembroke^  F'ljh" 
guards  Haverfordwefi ^  Catmartben^  Uandilo^  Kidwi/Iy^ 
SwanfeOy  Neatb^  and  Cewbrtdge, 

IO«h.  Gloucejiir^  C'&encejfer^  Tetbury^  Stow  on  the  W^W, 
Ttwkfiury^  Taunton^  fVelli^  Bridgew^ter^  Frome^  tVeilington^ 
Afonmouth^  Abergavenny^  Che[>JinVy  Pontypool^  and  BriJioL 

Xlth.  Exeter y  Barnjiaple^  Piymouth^  Totnefsy  Taviftock^ 
Kingfbridgiy  Truro^  Bodmin^  Launcejiony  Ridrutb^  Hoi' 
Jioncy  and  St^  AuftelU 

12th.  Bldndford^  Bridpirt^  Dorchefier^  Sberborne^  Lymt 
Regit,  Warcham^  IVimbe/ier^  Andover^  Baftngftoke^  Fare* 
bam^  Gojporty  Newport^  Ringwoody  Southampton^  and  Port/" 
motttb* 

And  the  juftices  of  fuch  maritime  counties^  and  fuch  U(f^&or  iy\n% 
mayor  and  magiftratcs,  may,  at  their  icfpcaivc  quarter  ^^^^^ 
fill&ofls  or  adjouromenc  thereof^  remove  any  (uch  infpcdor,  ""^ 
>^  for 


3o6  Com* 

hr  Miiflie^ayloiir  •r  iiegMi  •f  ^^tjf  m  compUnt  beiog 
made  thereof  on  oath»  by  one  witciefs ;  or  oo  conpliiot 
made  ift  writing  and  figned  by  the  receiier  of  coro  re* 
>  taras.  Prcvtded.  that  in  cafe  the  death  or  refignatiooof 
any  ftich  infjpeAor  fliall  happen  at  any  time  previous  to  the 
holding  /ucb  ieffiont^  two  juftices»  or  fqcb  mayor,  may 
appoint  another  perfon  in  his  place  until  the  next  feffions, 
/•SO. 
Iarpffi«r*iMt]i.  And  every  fuch  inlpedor  fliall,  previous  to  his  taking 
upon  him  the  oflke,  cake  and  fubfcribe  before  one 
jttfttce  of  fuch  county^  €ity«  or  town,  the  following 
Mlh, 

T  A»  B.  Afwi^r  {or  afirm'i^  Th^  I  will  di  M  iimet  mati 
-^  dtii  mni  irui  niurnt  to  tbt  rueiwr  nf  am  nhtrm  a^ 
poinud  by  virtui  pf  an  aCl^  pajfid  in  the  tbiriy^/it/l  year  $fthi 
reign  0/  king  George  the  thirds  intitUd  [here,  iet  forth  the 
title  cdF  the  a£l  J,  tf  the  tvieify  quantities  and  pricis  rf  um 
and  oatmeal  at  ihn  market  held  at  -  ■  auardimg  t§  tbi 
4KC§tmti  d^liiwred  t^  me  by  the  ftveral  dealen  in  €§m  and  pdt* 
nual  at  tbt  f aid  market y  and  taat  J  will  mfe  my  beft  indeawetrs 
t9  procurg  true  aeaunts  ef  fuib  quantities  and  priegs  from  futft 
dealirSf  and  in  all  things^  to  the  btft  ef  myjkill  andjudgmentf 
eon/erm  myfel/^  as  infpe^or  of  corn  returns^  to  tbo  direQisMS 
•f  the  fai4  o£l*     f.  51. 

DeiYertinforn  ^^^  *'^  millcfs,  maltfters,  fadors,  merchants,  clerks, 
to  give  fo  M-  agents,  and  other  perfons  being  dealers  in  corn  for  fale,  or 
cftont  weekly      for  the  fale  of  meal,  flour,   malt,  or  bread  made  there- 

?  a*!"*  ^^'  ^*"  ^^^"''"  ^  ^^^   infpeflbr  for  the  city  or  town 

^  ^*  whereat  they  ihall  buy  any  corn  or  oatmeal,  an  account  in 

writing  figned  by  their  own  name,  of  the  quantity  of  each 

refpedive  fort  of  corn  and  oatmeal  by  them  bought  and 

received  during  any  week,  on  the  firft  market  day  in  tbe 

*  week  then  next  enfuing,  with  this  prices  thereof,  and  by 

what  meafure  or  weight  the  fime^was  bought}  on  pain 

of  forfeiting  for  every  fuch  negleA  not  exceeding  loL  nte 

lefs  than  40  s.    /  52. 

D  alersto    tke       ^^^  every  fuch  perfon  as  afurefaid  dealing  in  corn  for 

«  rftcUrition*      fale,  tliall,  within  one  calendar  month  froni  the  time  he 

fball  begin  to  deal  in  corn  oV  oatmeal  in  any  city  or  iowa 

before-mentioned^  make  a  declaration  as  follows : 

/A.  B.  do  hereby  declare^  that  the  returns  of  the  fatfaf>« 
ties  and  priciS  0}' JBrixVh  torn  and  oertmoat^  uAkbbenct' 
forward  Jhail  be  by  me  bought  and  reciivod^  /ball^  $0  the  t^ 
of  my  kn9udedgi  and  Mief  be  tme  and  ju/t^  and  to  th$  kfi 

•I 


^fmyjuJ^ifii^  cmftrmaiU  U  tbi  dinQions  of  en  an  fojjidin 
th4  thirty  fitft  year  of  tbi  ntgn  of  bis  maje/ly  king  George  tb0 
thirij  intiilid  [here  Tct  forth  the  tide  of  the  ad]. 
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Which  declaration  (hall  be  in  writine;,  ami  figned  by  fuch 
dealer,  and  (hall  be  by  bim  fbrthwiin  delivered  to  a  jufttce 
for  fuch  county,  city,  or  town,  who  (ball  certify  the  fame 
to,  and  fuch  certificate  (hall  be  filed  by  the  clerk  of  the 
peace  or  town  clerk  for  fuch  place.  And  in  cafe  any  per*' 
ibn  (hall  buy  any  corn  or  oatmeal  for  (ale  as  aforefaid^ 
without  having  made  the  faid  declaration;* or  ftatl  wiU 
fully  make  a  faire  return  of  the  quanthies  and  prices ;  he 
Ihall,  for  every  fuch  negle£l,  or  falfe  return,  forfeit  not 
exceeding  10 1,  nor  lefs  than  40  s.    /.  53. 

And  every  fueh  infpefior  (ball  enter  m  a  book  the  fe-  lofpeaorte 
▼eral  accounts  of  the  quantities  and  prices  of  corn  and  oar-  \^^^S»iL 
aneal  fo  returned  to  him,  which  book  fliall  not  be  made  corotiotheic. 
publick  or  (hewn  to  any  perfon  whatioever,  unlefs  called  cctver* 
for  by  the  receiver  of  corn  returns,  or  by  an  order  in 
writing  under  the  hand  of  a  juftice  for  the  place  where 
fuch  infpedor  (hall  refide :  under  the  penalty  of  20 1.   And 
fuch  infpedor  (hall  return  to  the  receiver  of  corn  returns, 
on  the  Tvefday  in  each  week,  an  account  of  the  weekly 
quantities  and  prices  of  the  feveral  forts  of  corn  and  oat- 
meal fold  and  delivered  in  the  city  or  town  for  which  he  is 
infpefior,  according  to  the  returns  fo  made  to  him;  on 
pain  of  forfeiting  for  every  fuch  negled  10  h  which  ac- 
count (hall  remain  with  the  receiver  of  corn  returnf* 

/•S4- 

And  whereas  it  will  be  ufeful  that  an  Account  (bould  Accoaoti«rih« 
be  obtained  of  the  prices  of  corn  and  oatmeal  fold,  in  the  JTb^'^^^i 
feveral  inland  and  other  counties  from  which  returns  are  theinUad 
not  herein*before  direded  to  be  made,  it  is  enafled,  tbajt  cnxitiu, 
the  prices  of  each  fort  of  corn  and  oatmeal  (hall  be  taken 
in  manner  herein-after  dire£led,  in  the  feveral  cities  and 
towns,  within  the  counties  herein-after  named  :  {vi%.) 

cJunty^f  }^"*^  CA#iisi/W,  CoUhqfiir,  and  RHftford. 
■  Kent  ;  Maidftom^  Cantorbury^  and  Dartfordm 

m  —Sussex;  Chichifttr^  Loxvis^  znd  Ryi, 

m  m  Bbrks  ;  Riodtng^  Ntwbury^  and  IVindfir. 

n.  —  Bedford  ;  Bt^oird^  IVoobum^  and  Pottm. 

m  —  Buckingham;  AyUJbury^  IVycomb^  and  iVmr- 

port  PagmlL 
Derby  ;  Dnby^  Cbifinfiild^  and  Afilbnm. 

In 


5o8  Com;    • 

Inthc     iHirTford;  Hertford^  Bijbsps  St&rifiri,  (nd^ 
^unty  of  )      Royfton. 

1  ■        —.Hereford  ;  Herefirdn  L^ominfter^  and  Rof$. 
■  ■     ■    —  Huntingdon  J  Huntingdon^  St.  Ives,  and  St. 

Niots. 
^"  '■'■■     '■'  LkiCESTER;  Lihtjif^  4/bhj'dt-la'Z9uch^  and 

HinckUy^ 
— — ^^  Middlesex  ;  TJxbridge^  Stains^  and  Bnnifori, 
-~— ^  N ORTH  A  MPTO w  ;      NorthamptQH^     H^tUingbo* 
r0U£b^  znd  P^terhrevgh, 
■  Nottingham;    Nottingham^    Newark^  and 
Aiansfiiid, 
•~— *-  Oxford  ;  Burfordy  HtnUj^  and  Oa/W. 
—  Rutland  ;  Oakham^  and  Uppingham. 
■   ■   Salop;  LudUwy  Sbnwjbnryj  and  H^iuhurcb.  ' 

•— ' Stafford;  Hewtaftli^  Stafford^  and  £*r« 

upon  7r«if/. 
•— — —  SuRRy  ;  .Croydon^  Kingflon^  and  Riggati. 

Warwick;    Oventry^    ff^arwick^    and  -Sir^ 
Tfiingham^ 
—— — —  Worcester  ;  Wmifin^  Evtjhamy  und  ifi^- 

derminfleTm 
•■"■        —  Wilts;  Salifiury^  De^iz4s,  and  Marlbfiroji^h. 
.,-— —  Weft  Riding  of  York  ;    Z.r<4»,  Halifax^  m 

Doncafter. 
•~.—  Brecon  ;  Brecknock^  znd  Builtb^ 
»■  ■   ■     —  Montgomery;  M$ntgmify^  and  PW. 

Radnor  ;  Knight9a^  and  PujUignt.    f.  6«f 


jp»<;nfpel»ort         For  each  of  which  difiri£)s  an  infpefior  of  corn  retumt 
t»  be  appointed.  ftaH  be  appointed,  in  the  fame  manner,  and  under  ihe 

fame  rules,  regulations,  and  reHridions,  and  removeableia 

]ike  manner  as  thofc  appointed  for  the  maritime  couociei 

aforefaid.    /  63. 
9«eli  mi^CMt       Which  infpedor  fhall  take  the  following  oath  before  a 
«»ukc  an  oatb.  juftrce,  or  the  mayor  or  chief  officer,  in  the  fame  maontr 

as  is  herein-before  direded  in  the  maricioie  counties: 

J  A.  B.  A  [wear  [or  afirm\y  That  I  w'U\  at  all  timts^ 
^  moii  due  and  irui  nturns  t§  tii  receiver  #/!  corn  nturm 
appoittied  by  virtue  of  an  a£l  fajjid  in  the  thirty- firft  year  of  hit 
majeflyking  Gtorge  the  thirds  in  titled  [here  fet  forth  the  title 
of  the  adl],  0/  the  average  prices  of  each  fort  of  torn  and 
of  oatmeal  fold  at  the  market  htld  at  ■  ;  and  that  1 

PfiH  in  all  things^  to  the  heft  ^f  myfkill  and  judgment^  eoiform 
myfelf^  as  infpt&or  of  corn  rgturns^  to  tbt  dinSiions  of  the  fold 


*And  fuA  inrpcadr  fhall  enter  in  a  took,  iii  account  Tokeepaboo%, 
of  the  average  weekly  prices  of  each  fort  of  corn;  and  oat-  ^^J^  "* 
meal,  accorijinp:  to  the  refpeflivemeafurea  in  table  D*  and 
fhstW  return  to  the  receiver  of  corn  returns  on  the  Tutjduy 
in  each  w'tek,  an  account  of  the  average  weekly  prices  of 
the  feveral  forts  of  corn  and  oatmeal  fold  in  the  city  or 
town  for  which  he  is  inrpeflor ;  on  pain  of  forfeiting  for 
every  negled  lol.  which  account  (hall  be  lodged  with  the 
receiver  of  corn  returns*    /•  ^S* 

Provided,  that  in  cafe  the  jufticrs  at  any  quatter  fedions  Pliceffbrtakiog 
fliall  think  it  nccelTaiy  or  expedient,  th^t  any  or ber.ciiics  '***»*"**•  ®* 

-,,,-'  ."^i  ..  .'',  ..  corn,  ft%  may 

or  towns  Ihould  be  appointed^  either  in  the  oiantime  beciiaoici. 
counties,  or  thofe  hft  mentioned,  for  t«king  the  prices  of 
corn  and  oatmeal' as  aforefaid,  inftead  of  thofe  named  ia 
this  z&  ;  they  (hall  diredt  a  reprefentaiion  to  be  made  to 
his  majrfty  for  that  pucpofe ;  -fuch  city  or  town  To  pro- 
pofed  and  named  by  them,  (hall,  upon  the  approbation  of 
his  majefty  in  council  being  (ignified  (o  tnem,  be  deemed 
to  bCj  and  become  a  city  or  town  for  taking  the  prices  of 
cora»  &c.  in&ead  of  any  of  thofe  propofed  to  be  omitted. 
f.bj. 

And  the  receiver  of  corn  returns,  (ball  enter  all  returns  Avenfcprtfct 
hy  him  received  in  a  book,  and  (hall  once  in  every  week  t©  «>e  pubiuhcJ 
caufe  an  abflradl  of  the  average  prices  computed  therefrom  InJ /ceaffi'aut 
to  be  publifhed  in  i\\t  iiiiZittt.     And  (hall  four  rimes  a  fcntcothe 
year  tranfmit  a  certificate  to  the  treafurer  of  each  county,  ^"'•n^' ^rt«Aw» 
^t!k6  to  the  lord  mayor  and  aldermen  of  L'indtn^  and  to  the  "'' 
mayor  of  fuch  cities  and  towns  as  aforefaid,  of  the  returna 
which  have  been  made,  and  alfo  whether  fuch  returns  have 
been  regularly  made  as  direded  by  this  ad.    /•  66. 

And  the  infpedors  for  each  county  (hail  be  paid  Ho«inrp«a«fa 
quarterly  out  of  the  county  rate;  and  the  infpe^lor^  of  «etobep«i4«  . 
every  fuch  city  or  town  as  aforefaid  (ball  in  like  manner 
be  paid  quarterly  from  the  poor  rates,  (the  contributions 
Vrom  the  refpe£live  parifnes  oi  townfhips  within  fuch  city, 
or  town«  to  be  apportioned  by  the  mayor,  with  liberty  to 
the  churchwardens  and  overfeers  to  appeal  to  the  next 
feifions  for  ftich  city  or  town,)  a  fum  not  exceeding  5  s. 
for  each  return  from  any  city  or  town  in  the  maritime 
counties,  and  not  exceeding  2s.  for  each  return  from  any 
tity  or  town  in  the  feveral  inland  or  other  counties  laft 
mentioned,  certified  by  the  receiver  of  corn  returns  to  have 
been  properly  made;  which  certificates  are  to  be  made 
quarterly.  Except  where  fuch  juftices.  or  mayor  (faali 
4bink  fome  larger  compenfation  neceflary^  in  coiifidera^ 
»'         «  tioli 


tion  of  the.  great  trouUe  to  which  fuch  inl^cAor  qay  b^ 

fubjea.    /•  74* 

Money  p>ia»«         And  t^c  receiver  of  corn  returns  fiiill  at  che  end  of 

infpeaofi^to  be    ^^^fj  yeartranrmit  lo  the  receiver  general  of  the  cuftoois,  i 

nc^'vtf  iMcral    certificate  of  the  number  of  returns  which  hsve  been  properlf 

•Ithccsftomt*    made  to  him  as  direded  by  this  ad,  and  fuch  receiver  gene* 

ral  (ball,  on  an  order  from  thecommiffioners  of  the  cuftoms, 

forthwith  repay  to  the  treafurer  of  tvtry  fuch  coanty* 

and  mayor  of  every  fuch  city  or  town,  fuch  fums  as  they 

have  paid  not  exceeding  the  rafes  aforefaid  ;    and  fuch 

county  treafurer  Aall  carry  the  fum  fo  received  to  ihe 

county  rate,  and  fuch  mayor  (ball  pay  the  fum  <b  received 

to  the  churchwardens  and  overfeers  in  proportion  to  the 

fums  each  parifli  or  townfhip  contributed*    /  75. 

IF.  Exportation  and  importation  of  corn. 

Boun'ift  to  1»t         By  the  31  G.  3.  r*  lo*  whenever  the  prices  of  middling 

^a  oa  cipcvt*    Brittjb  wheat,  rye,  barley,  bigg,  beer,  or  oats,  fliall  appear, 

*^^*  according  to  the  methods  by  this  iSt  direded,  to  be  wfJir 

.    the  prices  fpecified  in  table  A,  there  fliall  be  paid  on  every 

of  the  faid  articles. ground  or  unground,   being  of  the 

growth  or  produfl  of  this  kingdom,  and  on  malt  and 

bifcuit  made  thereof,  bounties  as  fpecified  in  the  faid  u]>}e« 

on  the  exportation  thereof  in  Bripjh  builc  ihips  owned 

and  navigated  according  to  law.    /.  3. 

.  When  net  to  be       And  whenever  the  prices  of  middling  Brkijb  wheats  rye, 

aported.  barley^  bigg,  beer,  oats,  peafe,  or  beaoa^  {ball  appear,  ac* 

cording  to  fhe  methods  aforefaid,  to  be  ot  or  ahvi  che 

prices  fpecified  in  table  B,   no  perfon  fliall  export  the 

'   '  fame,  or  any  article  made  thereof,  except  ftarch  as  fpeci- 

^emTtf.  fied  in  the  (aid  table ;  on  forfeiture  of  the  fame,  and  alio 

aos.  for  every  bufliel  theieof,  or  of  meal,  flour,  or  mt\u 

made  thereof;  and  12  d.  for  every  pound  weight  of  bifcaic 

bread  made  thereof;  together  with  the  vefiei  and  forni- 

ture,  which  may  be  feized  by  any  oficer  of  the  cufioms. 

Zxe«ption.    .     provided  always,  that  if  fatisfaAory  proof  be  made,  from 

the  fmaHnefs  of  the  quantity,  that  the  fame  was  on  boarl 

without  the  privity  of  the  owner  or  mafter,  the  vcficl 

&all  not  in  that  cafe  be  forfeited.    /  7,  8,  9. 

Corn  aulf  eno  Providtd  that  corn  or  other  the  articles  aforefaid  entered 

^'^^^^Tht^'  outwards,  and  begun  to  be  {hipped,  or  fuch  pait  thereof 

^•TtoVc  fliip-    «  fhall  be  (hipped  within  20  days  from  the  entry  diereof, 

ftA»  tnay  be  exported,  though  the  prices  fhowld  in  die  mesa 

'    tiaM  Hfe  to  the  rates  at  which  fuch  exportatioD  is  pro- 

htbiiedt 


hibtttd.     And  this  aA  (hall  not  extend  to  corn  or  articles  Nottotxteoi 
albrefaid,  for  the  fuftenance  of  the  crew;  of  any  vcflcl,  or  Y^^tSt* 
live  ftoclc  on  board;  or  for  viAualling  hit  majefty's  ^i?* .olnet%f the 
of  war,  forts,  forces^  or  garrifons ;  or.  to  prphibit  the  ex-  crew,  *c«  or 
porution  of  beans  to  the  Britifi  forU,  caftles,  or  fadoriea  ^I^J^^**^* 
in  J/ricat  or  fi)ips  trading  upion  that  coaft,. which  have  ^"^''^^ 
been  usually  fupplied  with  the  fame  from  Great  Britain  ; 
or  to  prohibit  tbe  carrying  the  fiime  cmfimfe  upon  fuffer* 
aoce ;   or  to  the  quantities  permitted  to  be  exported  to 
certain   places^  as  fet  forth  in  table  C,  (for  which  fee. 
the  ad»)    bofid  being  firft  given    as    therein  (pectfied.. 
/.  lO,  II. 

And  upon  the  importation. of  wheat,  wheat  meal,  or  Imponstioo. 
flour,  rye,  barley,  beer,  or  bigg,  oats,  oatmeal,  peafe,  beans, 
Indian  com,  and  maize,  the  duties  to  be  paid  Aiall  be 
regulated  according  to  the  prices  of  wheat;  rye,  barley^ 
beer,  or  bigg,  peafe,  beans,  oatf,  and  oatmeal  as  (et  forth 
in  table  D.     And  no  corn  ground,  except  wheat  meal,  ArtlcUi  not  tv 
wheat  flour,  and  oatmeal,  nor  any  malt,  fliall  be  itn^^im^^^tud^ 
ported,  on  forfeiture  thereof  with  the  veflel  and  furniture^ 
which  may   be  feized  by  any  officer  of  the  cufloms. 

/•  IS- 

And  whenever,  by  any  ad  pafled  in  the  parliament  Importa^'oti , 
of  Inland^  wheat  or  other  articles  aforefatd  are  importable  ^^'""'"'l 
into  that  kingdom,  at  rhe  prices,  aad  not  above  the  du- 
ties in  table  £,  the  duties  on  the  importation  from  /r^« 
hnd  dt  Ntrih  Jmitica  fliall  be  regulated  according  to  the 
prices  in  the  faid  table.    /  x6,  • 

And  when  the  fame  is  imported  as  the  growth  of  In-  Importation  of 
land  or  Ntrtb  Anufica^  the  mafter  fliall  bring  a  certificate  ^^V^\y^^^ 
from  the  officer  of  the  port  of  fliipptng,  expreffing  the  ^ji^^^l;  ^ 
quantity,  &c;  otherwife  it  fliall  be  deemed  to  be  brought 
from  fome  other  foreign  country.    /•  1 7. 

And  the  treafury  fliall  appoint  a  naivtr  of  corn  returns^  Recemrof  com 
who  fliall  take  the  following  oath,  before  a  juftice  for  ["^^^1"*^^ 
Middli/txi  viz. 

TA^B.  ddffviarj  That  I  willy  to  tht  befl  ^  my  Jkill  and  Oath, 
^  kn9wledgiy  txiiuti  the  office  tf  receiver  of  corn  returns^ 
according  to  the  dire^ions  of  an  a£l^  P^Jf*d  in  the  thirty-jirjl 
year  of  the  reign  ef  his  majifty  king  George  the  thirdy  inti'^ 
tied  {here  fet  forth  the  title  of  the  adlj,  and  in  all  things 
en^orm  m^felf  as.  receiver  ef  com  returns  to  the  previjions  of 
the  faid  a€t.   /•  77,  78. 
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Bjr  the  33  G;  3.  r.  65./.  t.  the  feftions  55  £ff  56  of 
31  G\  3.  r.  30.  are  repealed  j  and  it  is  enaded.  That  the 
receiver  of  corn  returns  (hall,  at  the  end  6f  every  week, 
make  up  and  compute  from  the  returns  by  him  received, 
che  ai^rage  price  according  to  the  refpedive  nieafures  ta 
table  D  of  each  refpedive  fort  of  corn  and  oatmeal  i  which 
returns  and  average  prices  he  ihall  enter  in  a  book,  and 
(hall  therefrom  make  up  and  compute  the  average  price  of 
each  re fpedlive  fort  of  corn  and  oatmeal  (old  and  delivered 
daring  fuch  week  in  each  diftrid  ;  and  (hall  tranfmit  to  the 
colledora  of  the  cufioms  of  the  feveral  ports  within  each 
fuch  difirid,  a  certificate  thereof;  and  every  fuch  coliedor 
(bail  enter  the  fame  in  a  book,  and  caufe  a  copy  thereof  to 
be  hung  up  in  feme  pubiick  place  in  the  cuftom-houfe: 
and  the  exportation  of  corn  and  other  articles  afbrefaid,  and 
payment  of  the  bounty  thereon,  (ball  be  governed  and  re* 
g^ilated  by  fuch  average  prices  uutii  new  average  prices 
Siall  in  like  manner  be  made  and  received.    /.  2. 

And  fuch  receiver  of  corn  returns  (hall,  within  fevfa 
days  of  the  15th  Fib.  15th  Mayt  15th  Auguft^  and  i5tli 
Nvo.  refpedively  in  every  year,  make  up  and  compute 
from  the  fix  lad  weekly  certificates  by  him  fo  tranfmitted*to 
the  coIle£lor&  of  the  cuftoms,  the  average  price  of  each  fort 
of  com  and  oatmeal  during  the  faid  fix  weeks  tn  each  fuch 
didriAy  and  (hail  alfts  without  delay,  tranfmit  a  ccftificate 
ef  the  average  prices  fo  made  up  and  computed  as  aforefsid 
to  fuch  co!ledt)rs  of  the  cuftoms,  who  (hall  enter  the  fame 
in  a  book,  and  caufe  a  copy  thereof  to  be  hung  up  in  like 
manner  as  afore&id,  from  which  the  importation  of  corn, 
meal,  and  flour,  and  the  paymem  of  the  duty  thereon  fliaB 
be  ^verned  and  regulated^  in  manner  aforefaid.    /  3. 

And^etums  from  two  thirds  ti  the  places  in  each  dif* 
Xc\Qi  (hall  be  fufficient  for  forming  the  average  prices  as 
aforefaid.     31  6.  3.  u  30./  68. 

.  And  in  caufe  a  fufficient  number  of  returns  (hall  )iot  be 
made  from  one  or  more  of  the  faid  diftrids  as  before 
diredcd,  the  receiver  of  corn  returns  (hail  compute 
from  the  quantities  and  prices' in  the  accounts  retnfned 
from  all  the  other  parts  of  the  kingdom,  the  avera^ 
price  of  each  fort  of  corn  and  oatmeal,  and  (hall  traof* 
mit  a  certificate  thereof  to  the  colledors  of  every  facb 
diftrifi  from  which  fufficient  returns  have  not  been  made, 
^om  ^hich  the  importation  and  exportation  within  fuch 
dittri£l  (hall  be  governed,  in  manner  as  aforeiaid.  /  69. 

And  by  33  G.  3.  r.  65.  after  reciting,  that  doubts  had 
9ri/ea  as  to  the  mannci  in  which  fuch  receiver  (houici  coo- 
pate 
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|)ute  the  faid  average  prices ;  it  is  ena£le(I,  That  fiieh  re^ 
tciver  of  corn  returns  fhall  make  up  and  compute  at  the 
end  of  evccy  weeic,  from  the  average  prices  of  the  feveral 
forts  of  corii  and  oatmeal  returned  to  him  in  the  week 
immediately  preceding,  the  average  price  of  each  fort  of 
cx>rn  and  oatmeal  in  each  county  -,  and  further  make  up 
and  compute  at  the  end  of  every  week,  from  the  average 
of  the  county  prices  fo  afcertaincd,  the  general  average 
price  of  each  fort  of  corn  and  oatmeal,  and  fhall  caufe  the 
fame  to  be  publi(hed  in  the  Gazttu  once  in  every  week. 

And  in  cafe  a  fufficient  number  of  returns  (hall  not  be 
made  from  atiy  diftrid^,  or  in  cafe  any  fort  of  corn  or 
oatmeal  Ihould  be  entirely  omitted  in  all  the  retiirns  of 
any  diftriA,  fuch  receiver  of  Corri  returns  (hall  tranfmic 
a  certificate  of  the  general  average  price  of  each  fort  of 
corn  or  oatmeal,  or  of  any  fort  which  may  have  been 
omitted  as  aforefaid,  computed  as  above  directed,  to  fuch 
collectors  as  arorefaid,  and  according  thereto  the  importa* 
tion  and  exportation  of  fuch  corn  and  other  articles  Ihall 
be  regulated  as  aforefaid.    /  5. 

K  City  <?/ London;  and  Kent,  Eftcx,  and  Suflcx. 

By   31  G.  3.  c.  30.  within  the  port  of  Lwdm^   and  Acorniftrpte* 
in  KinU  EJftx^  and  Suffix,  compofmg  the  firft  diftrid  be-  »wtobe.p. 
foT^  mentioned^  the  exportation  and  importation  of  corn  ^^"^^ 
and    other   articles   aforefaid,  (ball    be  regulated   by  the 
prices  t^ken  at  the  corn  exchange  in  Mark  Lam ;  and  the 
proprietors  thereof  are   to  appoint  a  perfon  qualified  as 
aforefaid,  to  be  infpe<3or  of  corn  returns;    and  on  his 
death,  removal^  or  refignation  (hall,  within  28  days,  ap- 
poinc  another  in   his  place  i    and   fuch  infpedor   ihall» 
within  one  week  after  be  has  received  his  appointmeot, 
deliver  the  fame  to  the  lord  mayor  or  one  alderman,  and 
(hall  enter  into  bond  with  two  fureties  in  200I.  for  his 
faithfully  fulfilling  his  office,  and  (liall  take  the  following 
oath : 

/Ak  B.  do  /wear J  That  I  will  ai  a!/  times  mah  due  and  Otth. 
true  retttrns  to  the  receiver  of  corn  returns  appointed 
tj  virtue  of  an  a^^  p^Jfed  in  the  31//  year  of  the  reign  of 
king  George  the  third,  intitied  [here  fet  forth  the  title  of 
the  afl],  and  in  all  things^  to  tbe  bejf  of  my  Jkill  and  judg"- 
pfentf  conform  rnyfelf^  as  infpeSior  of  corn  returns^  to  the  ds» 
regions  if  the  faid  a^. 

VolM.  LI  Whicli 
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Which  appointment,  and  a'  certificate  of  his  hiviffg 
t3ken  Tuch  oath,  (hall  be  inrolled  at  the  next  Teffions  fof 
the  city  of  London ;  and  fuch  proprietors ^fball  provide  an 
office  for  fuch  infpc&or,  over  the  door  of  whfeli  (ball  be 
M^ritten  Offl^g  ofinfpe£tor  of  corn  riturnu    /.  34, 

Ahd  iri  dafe  the  faid  proprietors  (b^Ii  negled  to  appoint 
a  corn  infpeflor  within  the  time  aforefaid,  the  lord  mayor 
and  aldermen,  at  the  next  or  fome  fubfequent  feffioos, 
(hall  appoint  a  corn  infpedlor,  who  is  to  be  qualified  at 
aforefaid,    /,  35, 

And  no  fuch  infpedor  (hall  be  reoaoveable  but  by  the 
lord  mayor  or  aldermen  in  feffions,  and  on  his  removal 
they  (half  fignify  the  fame  to  the  fecretary  and  one 
proprietor  of  the  corn  exchange,  who  (hall  forthwith 
proceed  to  nominate  another.    /  36. 

And  in  cafe  fuch  infpedor  (hall  be  difabled  bv  fick- 
nefs  for  one  week  to  execute  his  office,  the  fame  (Ball  be 
fignified  to  the  fecretary  of  the  corn  exchange  or  one  pro- 
prietor>  and  a  deputy  (hall  be  appointed  in  manner  afore- 
faid,  qualified  as  aforefaid,  during  *his  difability^  and  no 
longer.    /.  37. 

And  every  fuch  coFn«fa£)or  (hall,  within  one  catendtr 
month  from  the  time  he  (hall  begin,  make  the  following 
dcciaraiion : 

/A,  B.  i$  htrebj  dtclart^  That  tbt  ntwms  of  tbe  fuaniitla 
end  prices  of  firiti(h  corn  and  oatmeal^  which  hmtefrr'^ 
ward  JhaU  h  by  or  for  mo  foU  and  dilivend^  JhdU  to  tbi 
heji  of  my  knwoUdgi  and  beliefs  contain  tho  wboli  qmiMityt 
and  no  mon^  of  tbe  corn  and  eeameal  bona  Mt  fold  and  it* 
Hvered  by  or  for  me i  within  the  period  to  which  tbej  fbofl 
r^fer^  wftb  the  prices  of  fuch  corn  and  9atme9l^  and  At 
nimtis  of  the  bt/yers  refpe^Vffyy  and  to  the  hefl  of  myjudg* 
ment^  conformable  to  the  direMms  of  an  a£t  pajfed  in  tbt 
%%ft  year  of  thi  reign  of  king  George  the  tbird^  imitlti 
[here  fet  forth  the  title  of  tbe  aSJ. 

Which  declaration  (hall  be  ifl  writing  and  (jgaed  by 
him,  and  (hall  be  delivered  to  the  lord  mayor,  who  is  to 
grant  a  certificate  thereof,  which  fliall  be  regi(lered  with 
fuch  infpedor,  on  tbe  penalty  oi  50 1.    /  38. 

And  every  fuch  faAor  (hall  return  on  the  fyednefiij 
weekly  to  fuch  infpedor,  an  account  in  writing  figoed 
by  him  or  his  agent,  of  the  quantitits  of  each  fort  of  cora 
and  oatmeal  by  him  fold  and  delivered  during  tbe  week, 
and  the  prices  thereof  accordipgto  the  neafuies  in  table  Dt 
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the  amount  of  every  parcel,  with  the  total  quantity  and 
value  of  each  fore  of  corn  and  oatmeal,  and  by  what 
meafure  or  Iwfight  the  fame  was  fold,  with  the  names  of 
the  buyeranbereofj  on  the  penalty  of  lol.  for  every  fuch 
oegleA.    /.  39- 

; .  AfKi  the  faid  infpeQor  Ihall  enter  in  a  book  the  accounts  Jnrpeaor  to  en* . 
fo  received  by  him  from  fuch  faaors.  which  (hall  not  be  l".'^'^*"" 
made  publick  or  ihewn  to  any  perfon  whatfoever,  unlefs 
called  for  by  the  receiver  of  corn  recurns,  or  the  lord 
mayor  or  two  aldermen ;  on  the  penalty  of  lol.    f,  40. 

And  fuch  infpeSor  (hall  make  up  an  account  weekly  And  to  make 
from  the  retui'ns  by  him  received,  of  the  aggregate  quan-  "p  »« »ccoanc 

,.  •',  f         -LI      T-5^^      J        •  r  weekly,  for  «- 

tity  accordmg  to  the  meafure  m  table  D,  and  price  of  guUtiogthe 
each  fort  of  Britijb  corn  and  oatmeal  fold  and  delivered  cxporcntion  of 
during  fuch  week  in  London,  and  iball  enter  the  fame^  in  ^^'"'  ^^* 
a  book,  and  compute  the  average  prices  thereof,  and 
fhall  on  the  Friday  in  every  week  tranfmic  a  copy  of  fuch 
average   prices  to  the  receiver   of   corn    returns,   who 
Ihall  enter  the  fame  in  a  book,  and  tranfmit  a  certificate 
thereof  to  the  coiledor  of  the  cuftoms  in  London^  and  the 
ports  in  E£ixf  Kont,  and  Suffix  $  and  fuch  coUe^ors  ihall 
proceed  herein  in  the  fame  manner  as  the  colledors  in 
the  maritime  counties  aforefaid^  for  regulating  the  exporta* 
tloo  of  corn,  &c.    /  4 1* 

And  fuch  infpedor  (hall,  within  feven  days  after  the  Aoatlfe  every  • 
15th  of  Fibruery^  15th  of  May^  15th  of  Auguft,  and  I5tb  ^  ''«j'«  <*»' 
of  Novimber  refpefiively,  make  up  and  compute  upon  the  [^i^nilSoa  of 
fix  laft   yfttWy    returns    by  him  received,  the  average  corn,*c, 
quantities  and  prices  of  Brittjh  corn  and  oatmeal  for  the 
faid  periods  according  to  the  rule  aforefaid,  except  oats, 
which  fliall  be  computed  from  the  laft  12  weekly  returnst 
and  Ihall  tranfmit  the  fame  to  the  receiver  of  corn  re- 
turns, who  ihall  tranfmit  a  certificate  thereof  to  the  col- 
ledors  of  the  cufloms  in  London  and  places  aforefaid,  in 
manner  aforefaid,  as  the  rule  for  regulating  the  importation 
of  corn  and  articles  aforefaid.    /•  42. 

And  the  faid  infpeAor  ihall  deliver  to  the  lord  mayor  Average  prices    ' 
and  aldermen  at  their  next  felSons,  a  copy  of  fuch  aver-  J^  ^^  pubiiflied 
age  prices  upon  oath,  and  they  inall  caufe  the  fame  to 
be  publiihed   in   the  Gazitu   once  in  each  of  the  four 
weeks  immediately  fuccecding  fuch  feffions ;  the  expence 
whereof  (hall  be  paid  by  fuch  infpedor.    /  43. 
.    And  all  Brtti/b  corn  brought  into  the  Thames  eaftward  Faftors  to  pay 
ot  London  Bridgo,  which  (hall  be  fold  and  delivered,  (hall  ^^^ ^l\\'^^f^^ 
be  charged  with  X  d.  per  laft  or  ten  quarters :    And  foreign 
corn  when  delivered  out  of  any  (hip  in  the  port  of  London 

L  1  a  ad.  ftr 
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if  flot  4'i^y  pud^ 
may  be  levied 
by  didicfs. 
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The  prefent 
praAtce  of 
ineaforinf  corn 
to  continue. 
Fcnaltief,  how 
to  be  recof  ere'd 
nnd  appUcd* 


Foriper  afli  to 
extend  lo  (hit 
ad. 


2(].  per  laft,  befides  the  duties  iforefaid,  and  Aich  infpee^ 
tor  (halt  receive  the  fame  from  the  fa£tor  or  importer 
thereof;  who  (hM  aifo  deliver  an  account  of  the  quan- 
tity of  the  faid  corn  to  fuch  infpeftor,  within  one  week 
after  the  fale  and  delivery  thereof,  together  with  the  name 
of  the  mailer  or  commander  of  fuch  Ihip.    /.  44. 

And  if  the  faid  impofition  of  1  d.  and  2d.  pir  laft  is  not 
duly  paid,  the  feffions  for  the  city  of  Lmdon  may  enquire 
into  and  examine  fuch  infpedor,  who  fhall  declare  whe- 
ther any  fuch  faftor  or  importer  have  negle&ed  to  pay 
the  fame,  in  which  cafe,  on  due  proof  to  the  fatisfadlton 
of  the  court,  the  tord  mayor  and  two  aldermen  may  levy 
the  fame  by  diftrefs.    /.  48. 

And  fuch  irlfpe(fior  (hdH  yearly,  at  the  Cbrtflmos  and 
Miafumnfcr  kffiom  for  the  city  of  London^  deliver  an  ac- 
count of  the  flr>oney  by  him  received,  out  of  which  be 
may  detain  for  his  own  ufe  fuch  fum  as  the  lord  mayor 
and  aldermen  fhall  dirc£i,  not  exceeding  icol.  nor  lefs 
than  100 1,  per  annum  :  And  fuch  part  of  the  refidue  lh«ll 
be  paid  over  to  the  proprietors  of  the  corn  exchange,  ai 
(ball  be  fufBcicnt  to  repay  fuch  monies  as  they  have  eX' 
pended,  in  providing  and  keeping  in  repair  fuch  office, 
&c.  and  the  remainder,  if  any,  (hail  be  paid  to  the  re- 
ceiver genera]  of  the  cuftoms.     /.  45. 

But  nothing  herein  fhall  alter  the  prefent  practice  of 
meafuring  corn  and  articles  aforefaid  within  London^  nor  to 
leflen  the  tolls  payable  thereon.    /  84. 

And  all  penalties  and  forfeitures  by  this  ad  im^fed  may 
be  recovered  In  the  courts  at  IVtftminfler.  But  penalties 
and  forfeitures  on  corn  fadors,  or  dealers  in  corn,  malt, 
meal,  or  flour  for  fale  as  aforefaid;  or  on  any  infpeSor 
of  corn  returns;  nnay  be  recovered  before  two  juflioes 
where  fuch  perfon  fliall  refide,  and  if  it  fliall  appear,  on  due 
proof  and  examination  of  the  matter,  that  fuch  perfon  is 
guilty  of  the  offence  alleged  againfl  him,  they  may  convifi 
fuch  ofl^iender,  and  levy  the  penalty  by  difirefs ;  which  (ball 
be  applied  to  the  like  purpofes  as  other  penalties  againft  the 
laws  of  cufioms.  And  fuch  detcrminatibn  (hall  be  final 
to  all  intents  and  purpofes.    /  87,  88. 

And  all  ads  now  iii  force  for  fecuring  the  revenue  of  tbf 
cuiloms,or  for  the  regulating  in  importation  and  exportatioo 
of  any  goods,  wares,  or  merchandize^  (hall  extend  to  ibii 
adt,  unlefi  altered  thereby.    J*  85. 


VI  Oi' 


Com,  vr 

VI.  OhJlruHing  the  free  pajfage  of  corn. 

ir    any   perfon   fhall    wilfully  and    mallcioufly   beat,  Peffonii  hindrr. 
wound,  or  ufc  any  other  violence  to  any  perfon,  with  in-  '"s^*^*  buyn^ 
tent  CO  hinder  him  from  buying  corn  in  any  market  or  the^amc,^^'*^^ 
other  place  $   or  (hail  unlawfully  flop  or  feize  upon  any 
wheat,  flour,  ineal,  malt,  or  other  grain,  in  or  on  the  way 
to  or  from  any  city«  market  town,  or  place ;    or  (hall  wil- 
fully and  malicioufly  break,  cut,  or  deftroy  any  waggon, 
cart,  or  other  carriage  wherein  any  fuch  flour  or  grain  (hall 
beloaden,  or.the  harnefs  of  any  horfe  drawing  the  fame; 
or  (ball  unlawfully  take  ofl^,  drive  away,  kill,  or  wound  any 
fuch  horfe  ;  jDr  be?.t  or  wound  the  driver ;  or  (hall,  by  cut- 
ting of  the  facks  or  other  wife,  fcatter  or  throw  abroad  fuch 
wheat,  flour,  meal,  malt,  or  other  grain,  or  (hall  take  and     * 
carry  away,  fpoil,  or  damage  the  fame,  or  any  part  thereof;  ] 

be  (ba)l,  qn  conviflion  ( A,B)  before  twojuflices,  (or  in  open 
feflions,  who  may  fummariiy  and  finally  hear  and  determine 
the  fame,)  bp  fent  to  the  gaol  or  houfe  of  correi^ion  (C)  to 
be  kept  to  hard  labour,  for  any  time  not  exceeding  three  nor 
lefs  than  one  month.  [And  moreover,  by  1 1  G.  2.  €•  22. 
y^  1,  if  the  fame  is  done  to  prevent  the  exportation  of  corn, 
fuch  oiFender  (ball  be  once  publickly  and  openly  whipped 
by  the  mafler  of  fucti  gaol  or  houfe  of  correi^ion,  in  fuch 
city,  market  town,  or  fea-port  in  or  near  which  the  offence 
(hall  be  committed,  on  the  firft  convenient  market  day,  at 
the  market  crofs  or  market  place  there,  between  the  hours 
of  eleven  and  two.J    ii  G.  a.  r.  22.  /.  i,    36G.  3.  c.  9* 

/  I-.     . 

And  if  any  fuch  perfon,  fo  convi£led,  (ball  commit  any  Perfo^sofTcnd- 
of  the  offences  aforcfaid  a  fecond  time,  or  if  any  perfon  ingafecood 
(hall  wilfully  or  malicioufly  pull  down,  throw  down,  or  ""*• 
oiherwife    deftroy  any  ftorehoufe,    or    granary^   or  other 
place  where  corn  (hall  be  then  kept  or  (hall  unlawfully 
enter  any  fuch  (lorchoufe,  granary,  or  other  place,  and  take 
and  carry  away  any  corn,  flour,  meal,  malt,  or  grain  there* 
from,  or  (hall  throw  abroad  or  fpoil  the  lame  or  any  part 
thereof;  or  (hall   unlawfully  enter  on  b^ard  any  (b'p  or 
yeilel,  and   (ball   wilfully  and  malicioufly  take  and   carry 
away,  caft  out  therefrom,  or  otberwife  fpoil  or  damage  any 
corn,'  meal,  flo^r,    mair,  or  grain,  therein  :    he  (h«ll  be 
guilty  of  felony,  and  tranfported  for  feven  years.     11  G.  2« 

C.  22.  /.  I.      36  G.  3.   C,  9.  /  2. 

And  the  hundred  (ball  anfwer  damages  (not  exceeding  Hundred  wh^r 
100  i.)  as  in  cafes  of  robbery;  the  perfon  injured  giving  Mfwmbk. 

L  I  3  notice 


5i8  Com* 

notice  of  the  offence  In  two  days,  by  himfelf  or  fervant,  to 
a  conftable  of  the  hun<|red,  or  the  conftableof  die  place 
in  or  near  which  the  faft  (hall  be  committed ;  and  within 
ten  days  after  fuch  Qottce,  giving  in  the  examinttion  on 
oath  of  himfelf  or  of  his  fervant  prefent  at  the  time  of  the 
h&,  or  having  the  care  of  fuch  hit  property,  before  a  jaf* 
tice  of  the  peace,  whether  he  knows  the  porfons  that  com- 
mitted the  fa£t,  or  any  of  them ;  and  if  he  does,  then 
cntiing  into  recognizance  to  profecuce.  ii  G.  2.  c,  it, 
/  I.   36  G.  3.  c.q.  f.  3,4. 

But  if  an  offender  is  convided  in  12  months  the  hun- 
dred (hall  not  be  liable ;  and  therefore  the  adion  muft  not 
be  brought  till  after  one  year :  nor  (hall  it  be  comttenccd 
but  within  two  years.     1 1  G.  a.  c.  22.  /•  7,  8*    36  G.  3. 
c.  9.  /.  5. 
PtrfoMfiot^to         Providad,  that  nothing  herein  (hall  abridge  anylawai- 
blto*b'*bii  and  '^^^y  '"^^^  ^^^  ****  punilbjncnt  of  any  offence  iiereio  mcn- 
foime/aaf!  *"   tioned  ;  but  no  perfon  (hill  be  puniflied  both  by  this  aod 
any  former  law.    36  G.  3.  t.  9,  /  6* 
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524  Co?it- 

A«  Warrant  for  a  pcrfon  preventing  the  buying  or 
free  circulation  of^corn. 

Weftmailand.  F"*!^**"**^ '"""^^ 

(     county« 

jrrHEREAS  iwfirmation  and  e&mpUmi  b^th  brnm  m^i 
^^  unt9  us  J.  P.  and  K.  P.  efyuins^  two  of  ih  wk^fi 
jufiices  of  tbi  piaa  in  and  for  ihtfidd  county^  upon  ibo  ogib  tf 

A.  I.  of in  the  fald  county^  ,  that  A.  O,  of 

■■  in  the  faid  county^  labourer^  did  on  the  •  day 

ff  ^  at  ■  \n,thi  faid  county^  wi^uUy  and  ma&* 

ciovfly  beat  J  wounds  and  ufi  other  violence  [or  u  the  cafe  may 
be]  to  him  the  faid  A.  L  with  intent  to  hinder  him  from  buying 

corn  in  the  market  of [or  •$  the  cafe  may  be],  con* 

nary  to  thejiatute  in  that  cafe  made  and  provided:  Thefe  are 
theroftre  in  bis  majeflfs  name  to  command  you  forthwith  to 
apprehend  the  faid  A.  Q*  and  to  bring  him  before  us  Hhe  faid 
jtfftices^  to  anjwer  ihe  faid  complaint i  and  to  be  further  dealt 
tvithai  according  to  law.  Herein  fail  you  not.  Given  under 
our  hands  andfeals  the  ■  day  of  » 

B.  The  convifkion  may  be  made  oat  "from  the 
preceding  conviiflion  under  this  head ;  or  from 
(he  general  form  under  title  Con&itftdttf 

C.  Commitment  to  the  houfe  of  correftion. 

f  To  the  conftable  of  "     \t\  the  faid 

"    •  Weftmorlapd.    \   coqnty,  apd  to  the  keeper  of  the  houfe 

L  of  correflion  at '" in  the  faid  couoty. 

jrrHEREjIS  A.  O.  of —  in  fke  faid  county,  la- 

^^  bourerj  bath  this  day  Seen  duly  conviSied  before  us  J,  P. 
and  K.  P.  ejquires^  txviPfhis  majejlf $  jufiices  of  thejpeoftin 
and  for  the  jaid  county,  upon  the  oath  of  fi^l.  of  \ — r^  ie- 
the  faid  county,  yeoman,  for  that  he  the  faid  A*  O*  ^  jU 

T"^  day  of, —  now  laft  paft,  at  « r  in  ibe^foH 

county,  did  wilfully  and  malicioufly  beat,  wound j  and  uje  other 
violence  to  him  the  faid  A,  I.  with  intent  to  binder  bimfw 
guying  corn  in  the  market  of  ■   [or  as  the  cafe  maf  be]* 

contrary  to  the  fiatute  in  that  cafe  made  and  provided:  Twft 
(ire  therefore  to  command  ypu  the  faid  confiable^  to  convey  the 
faid  A.  O,  to  the  houfe  of  corre^ion  af  — —  in  the  foid 


county^  and  to  delivir  him  to  the  tapir  tboriof^  iogithif  tvitB 
this  precept :  And  we  do  nljo  hereby  commafid  you  the  faid 
keeper  cf  the  faid  houfe  of  corre^ion^  to  receive  the /aid  A.  0« 
ititoyoMr  cujiedy  in  the  faid  houfe  of  cornGion^  and  him  there 
fofely  to  keep  to  hard  labour^  for  thefpace  of  [not  more  than 
three  nor  lefa  than  rnie]  months:  And  we  do  further  order 
that  you  the  faid  keeper^  do  pnbiickfy  and  openfy  whip  the  faid 
A.  O.  in  the  faid  town  of  '  in  the  faid  county ^  on  the 

i    ■     elay  of  ■      ■       next  between  the  hours  of  ^  and 

■    I     >     of  the  fame  day.     Herein  fail  you  not.     Given  under 
our  bands  andfeais  the    ■   ■'     ■*  d^  of^ 


Coronet* 

A>dRON£^Sare  ancient  officers  by  die  common  law, 
^  fo  called  becaufe  they  deal  principally  with  the  pleas 
of  the  crown,  and  were  of  old  time  the  principal  conferv* 
atora  of  the  peace.    2  Haw.  4a. 

Concerning  whom  I  (hall  (hew^ 

/.  Pf^bo  may  be  a  tor  oner  • 
IL  Haw  ebofen. 
JIL  His  power  and  duty  in  taking  an  inquifttion 

of  death. 
2V.  His  power  and  duty  i>  other  matters, 

V.  His  fees.      • 
IV.  Punifhment  for  not  doing  bis  duty^ 

L  Who  may  be  a  coroner. 

.    Of  ancient  time  this  office  was  of  great  eftimation;  IKgnitj. 
for  none  could  have  it  under  the  degree  of  a  knight* 
3  Ed.  I.  r.  io«    4  hfi.  271. 

And  by>  the  14  Ed.  3.  ft.  i.  c.  8.    No  coroner  fliall  BiUtt. 
be  chofen  unlefs  he  have  land  in  fee,  fufficient  in  the 
fame  county,  whereof  he  may  anfwer  to  all  manAer  ^ 
people, 

//.  Horn 
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'  //.  How  chofen.    * 

Th«  coroner  (aa  of  aocient  time  the  (beriffa  and  coin 
fervators  of  the  peace)  fliall.i^e.  chofeo  m  full  county, 
that  is,  in  the  county  court,  by  the  commoas  of  the  fiime 
county.     28  Ed.  3.  c.  6. 

And  this  muft  be  in  purftMOce  of  the  king's  writ  for 
that  purpofe,  iiTuiog  out  of,  and  returnable  into  the 
chancery ;  and  none  but  freeholders  have  a  vdce  at  fijcb 
ele£tioh,  for  they  only  are  fuitors  to  the  county  court* 
2  Haw.  43,  44* 

•  And  being  eleded  by  the  county,  if^he  be  infuiE- 
ciefitf  and  not  able  to  aofwer  fuch  fines  and  other  duties 
in  refped  of  ht3  office,  as  he  ought ;  the  county,  as  his 
fuperior,  fhall  anfwer  for  hiou     2  Inft.  175. 

And  bting  chofen  by  the  county,  his  office  continues, 
notwithftanding  thedensife  of  the  king.     4  Infl.  271. 

And  after  h^  isr  chofen,  he  (hall  be  fvrorn  by  the 
iberiff,  for  the  due  execution  of  his  office,  a  HaU*s 
H.  55- 

But  in  the  ftatute  of  %%  Ed.  3.  which  enads  that 
they  (hall  be  chofen  by  .the  county,  there  is  a  faving  to  the 
king  and  other  lords,  who  ought  to  make  corooer»,  their 
franchifes. 

The  lord  chief  juflice  of  the  king's  beoch^  by  vir* 
tue  of  his  office,  is  the  chief  coroner  of  England.  2  H. 
H^  Si* 

IIL  His  fower  and  duty  tn  taking  an  inqmjitim  tj 
death. 

NMice.  When^it  b^ppens  that  any  perfon  ipomes  to  an  unpato* 

ral  death,  the  townfbip  (hall  give  notice  thereof  to  the 
coroner.  Othcrwifc  if  the  body  be  interred  before  be 
come,  the  townCbip  fhall  be-amerced.   '  //«///  P/.170. 

And  by  Holt  Ch.  J.  It  is  a  matter  indidable  to  bo^ 
rman  that  dtel  a  violent  death,  before  the  coroner*§in« 
qued  have  fat  upon  him.     2  Haw.  fJoU  8. 

And  if  the  townfhip  Aall  ft^er  the  body  to  lie  till  po- 
tsefadion^'^thoat  fending  for  him,  they  (hall  be  aiAtrced. 
Hal^s  PL^jo*     %  Haw.  ^%. 

??f*?:™°"*  '  *  When  •notice  is  given  to  the  coroner,  he  is  to  iffue 
a.  precept  to  .the  conftables  of  the  four,  five,,  or  fie  next 
towofhipa,'  to  return  ^-competent  number  of  good  and 
lawtel  dicn  of  their  townfhips,  to  appear  before  bio  in 
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fuch   a    placey    to   make   an   inquifition    touching   that 
matter.      4  Ed.  I.  /?.  2.     a  H.  H,  59.      Or   he  maf 
fend  his  precept  Co  ihe  conflable  of  the  hundred.     IVood^ 
^.  4.  c.  I. 

But  the  aforefaid  ftatute  being  wholly  directory,  and  in 
sffirsiance  of  the  cotnmon  law,  doth  neicher  reftrain  the 
coroner  from  any  branch  of  his  power,  nor  cxcufe  him 
from  the  execution  of  any  part  of  his  duty  not  mentioned 
in  it,  which  was  incidedt  to- his  office  before  :  Upon  which 
ground  it  hath  been  holden,  that  there  is  no  neceiiity  that 
it  appear  in  a  coroner's  inqueft,  that  it  was  taken  by  the 
oaths  of  perfons  of  the  next  adjacent  towns ;  but  that  ic 
is  fufficient  to  fay,  that  it  was  taken  by  the  oaths  of  law- 
ful perfons  of  the  county;  inafmuch  as  fuch  inquifltions, 
being  good  before  the  ftatute,  which  is  wholly  declaratory, 
muft  needs  be  fo  Aill.     But  ic  feems  that  it  ought  to  ap- 
pear in  every  fuch  inquidtion,  at  what  place,  and  by  what 
jurors  by  name  ic  was  taken,  and  that  fuch  jurors  were 
fworn»    a  Hazv.  47. 

Thefe  are  to  be  at  leaft   1 2  ;  and  it  is  faid,  that  all  Jurj. 
perfons  of   the  neighbouring  towns,   above  the   age  of 
twelve  years  are  bound  to  attend  at  the  taking  the  inqui* 
(ition,  unlefs  they  have  a  reafonable  cxcufe  to  the  contrary* 
7.  Infl.  148.     2  Haw.  54. 

If  the  conftables  make  not  a  return,  or  the  jurors  re*  Default  la  001 
turned  appear  not,  their  defdults  are  to  be  returned  to  'PP«"'n|f« 
the  coroner :  and  the  conftables  or  jurors  in  default  ihall 
be  amerced  before  the  judges  of  aflize.     2  H,  H.  59, 

The  jury  appearing  is  to  be  fworn  and  charged  by  the  Swt«Tf«fiB4 
coroner  to  enquire,  upon  the  view  of  the  body,  how  the  '^"t^- 
party  came  by  his  death.     2  //.  //.  6o. 

For  he  can  take  inquifition  of  death  only  upon  view  View  of  the 
of  the  body,  and  not  otherwife,  therefore  if  the  body  be  ^^'^^* 
interred  before  be  come,  he  muft  dig  it  up.     And  this  hn, 
may  dd  lawfully  within  any  convenient  time,  as  in  14  days; 
Haiti  PL  170.     2  Haw.  48. 

If  the   body  cannot  be  viewed,   the  coroner  can  do  Whfre  the  bodjr 
nothing  I  but  the  juftices  of  the  peace  (ball  enquire  tbtJrei  """^^  ^  ''•^* 
of.     Haii'sPL  170.     Id.  ^^' 

The  jury  being  fworn,  and  the  body  upon  view,'htf  Form  of  the 
ihall  enquire  upon  the  oaths  of  them,  in  this  manner,  by  ptrfon  Tt**fli^ 
the  ftatute  of  ^  Ed.  \.  Jl.  2.  called  the  ftatute  dt  <^C94 
cortnatmris ;  vi%. 

If  they  know  where  the  perfon  was  ilain ;  whether  it     >«     . '      '^ 
were  in  any  houfe,  field,,  bed,  cavern,  or  company :  ...... 

.  ^   Whd 
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-  Who  arc  culpable,  cither  of  the  a<a,  or  of  the  force  i 
aiid  who  were  prefent,  either  men  or  women,  and  ot 
what  age  foever  they.be^  if  they  can  fpeajc,  or  have  any 
difcretion :     ^ 

And  how  many  foever  be  found  culpable,  they  (hall  be 
taken  and  delivered  to  the  (herifF,  and  ihall  be  committed 
to  the  gaol : 

And  fuch  as  be  found,  and  be  not  culpable,  /ball  be  at- 
tached until  the  coming  of  the  jddgel  of  affile. 

And,  by  the  fame  iUtute,  if  it  fortune  any  fuqb  man 
be  flain,  which  is  found  in  the  fields,  or  in  the  woods, 
firll  it  is  to  be  enquired,  whetheir  he  were  flaiii  in  the  fame 
place  or  not : 

And  if  he  were  brought  and  laid  there,  they  fliould  60 
fo  much  as  they  can  to  follow  their  fteps  that  brought  the 
body  thither,  whether  he  were  brought  upon  a  horfe,  or 
in  a  cart. 

It  ihail  alfo  be  enquired^  if  the  dead  perfon  wfcre  known, 
or  clfe  a  ilranger,  and  where  he  Isiy  the  night  before. 

Alfoi  by  the  fame  ftatuce,  all  wouiids,  ought  to  he 
viewed,  the  length,  breadth,  and  deepnefs  ;  and  with  what 
weapons^  and  in  what  part  of  the  body  the  wound  or  hurt 
is ;  and  how  many  be  culpable  {  and  bow  many  woiinjs 
there  be  ;  and  who  gave  the  wound. 

And  they  muft  bear  evidence  on  all  bands,  if  it  be 
o^ered  to  them,  and  that  upon  oaih,  becaufe  it  is  not  fo 
much  an  accu(ation  or  an  indi^ment,  as  an  inquifitioa  or 
inqueft  of  office*     2  H.  H,  157. 

And  by  the  aforefaid  ftatute,  if  any  be  found  culpa- 
ble of  the  murder,  the  coroner  fliall  immediately  go  to  bis 
houfe*  and  (hall  enquire  what  goods  he  hath,  and  what  corn 
he  hath  in  his  graunne ;  and  if  he  be  a  freeman,  they  (hall 
enquire  how  much  land  he  hath,  and  what  it  is  wortli 
jpcarly,  and  further,  what  corn  he  hath  upon  the  ground: 
•ndlikewife  of  hi«  freehold,  bow  niuch  it  is  worth  yearly* 
over  and  above  the  fervice  due  to  the  lord  of  the  fee ;  and 
the  land  (ball  remain  in  the  king*«  hands,  until  the  lords 
of  the  fee  have  made  fine  for  it : 

And  when  they  have  thus  enquired  upon  every,  thing, 
Ibey  (ball  caufe  all  tlie  ]aod«  corn,  and  goods  to  be  valued, 
io  like  manner  as  if  they  (hould  be  fold  immediately ;  and 
thereupon,  they  (hall  be  delivered  to  the  whole  town(hipi 
which  (hall  be  aofwerable  before  the  judges  for  all. 

In  like  manner,  by  the  fald  ftatute,  it  is  to  be  enquired 
of  them  that  be  drowned,  or  fuddenly  dead,  whether 
they 'were   fo  drowned,    or   (Iain,   or  (Iranglcd   by  the 

fjga 


f^h  of  a  cor^  tied  ftrftlght  about  their  neck?,  or  ab'oilt 
any  of  their  members,  or  upon  any  other  hurt  found 
Upon  their  bodies.  And  if  they  were  not  (lain,  then 
OMght  the  coroner  to  attach  the  tinders,  and  all  other  in 
tb^  cofTipany. 

He  Aall  ajfo  enquire,  whether  the  perfons  found  gutlty*,   Fl)|ku 
ikd ;   for  v^hich   flight   they  forfeit   good^   and   chattels; 
2  Haw.  48,  53. 

And  it  hach  been  formerly  held,  that  if  a  perfon  Wfr0» 
flain,  and  upon  the  coroner's  tnqueft  on  view  of  the  body^ 
it  were  found  (hat  fuch  a  perfon  fled,  tho'  the  fiid  prrfon 
were  afterwards  acquitted  both  of  the  felony  and  flighty 
yet  he  forfcrited  hts  goods;  for  the  coroner's  inqueft  is  fo 
iblemn,  that  it  is  not  traverfable:  alfo  when  the  goods 
are  once  lawfully  vefted  in  the  king^  by  that  tnqueft  the 
property  of  them  cannot  be  divefted.  But  this  opinion 
feemeth  harfli  and  unreafonable,  that  a  man  (hall  be  liable 
to-  forfeit  all  his  goods,  which  may  perhaps  be  all  that  h^  is 
Worth,  by  an  inqueft  taken  in  his  abfence,  without  either^ 
hearing  bint,  or  giving  him  an  opportunity  of  defending 
himfelf,     i  Bac.  Ah'.  Coron.  D.    2  Haw.  54. 

Alfo  It  is  ftrongly  holden  in  fome  books,  that  an  ht^ 
iqueft  of  felf  oaurder,  found  before  a  coroner,  cannot  be 
traverfed :  but  the  contrary  opinion  being  alfo  holden  bf 
booka  of  as  great  authority,  and  feeming  alfo  to  be  more 
agreeable  to  the  general  tenor  of  the  law  in  other  cafes, 
it  feems  to  be  the  better  opinion,  th^t  fucb  inqueft,  by 
being  removed  into  the  king's  bench  by  certiorari,  may 
be.  there  traverfed  by  the  executor  orradmtntflraior  of 
the  perfon  deceafed}  or,  in  cafe  the  cdlroner's  inqueft 
find  him  to  have  been  a  lunatick,  by  the  king  or  the 
lord  of  the  manor,      i  Bac.  Mr.  Coron^^  D«    z  Hattu 

..  And  if  any  perfon  be  (lain  or  murdered  in  the  day  time^  TownArD 
and  the  murderer  efcape  untaken^  the  townihip  fliall  be  jm^rced  to  aa, 
amerced*     ^H  7.  c.  t.  ;  *"^^ 

Concerning  horfes,  boats,  carts,  and  the  like^  whereby  t>tcdut4u 
any  are  (Iain,   which  properly  are  called  deodands,  thitf 
aJfb  (ball  be  valtied^  and  delivered  unto,  the  towns  aabc* 
fore.    4  E^.  I./,  a. 

All  which  things  muft  be  enrolled  in  the  rolls  of  the  coronet'ironi.    « 
coroner.    j^Ej,\.ft,z. 

And  the  (herifts  (ball  have  counter  rolls  with  the  cck  Sberifl^tfAiiK 
roneri  of  things  belonging  to  their  office.      3  Ed.  i.    ^„    .>. -n? 

•Vw.  U  Mm  But  ^^ 
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*  But  it  is  not  neceflary  that  the  inquifition  be  taken  itf 
the  very  faaie  place  where  the  body  was  iviewed  i  but  they 
oiay  adjouui  to  a  place  more  coBvenient*     2  Haw.  48* 

Immediately  iippn  thefe  things  being  enquired,  the  bo*> 
dies  of  fuch  perfons  being  dead,  or  flain,  (hall  be  bufied# 
4  Ed.  I.  yi.  2. 
Certifyinatoihe  By  the  I  faT  2  /*•  faf  M.  c.  13.  /  5*  Every  oor<^- 
ner,  upon  any  inquifttion  before  him  found,  whereby  any 
perfoD  (haH  he  indiAfd  for  murder  or  manflaughter  or  at 
gcceiT^rv  before  the  offence  committfd,  Aall  put  in  wsking 
the  efFe6l  of  the  evidence  given  to  the  jury  before  liiniv 
being  maccrial ;  and  flial)  bind  4>ver  the  witnefles  to  the 
«iexK  general  gaol  delivery  to  (live  evidence^  and  (halt 
certify  the  evidence,  the  recognizance^  and  the  irquificioA 
or  indidmtnt  before  him  taken  and  found,  at,  or  before 
the  trial,  on  pain  of  being  iined  by  the  court* 

By  the  expiris  .words  of  which  Aatuce,  he  may  enquire 
of  ^ccijjaries  btfwe  the  fa£} ;  but  h«  cannot  enquke  of  ac- 
cefliari^rs  ^fur  the  fa6\.     2  Hsw,  48. 

He  oyght  alio  to  erquire  of  the  death  of  all  perfons 
who  die  in  prifon ;  that  it  may  he  knawn,  (whether  they 
4iied  by  violence,  or  any  unreaibnable  hardlhips :  for  if  a 
prifoner,  by  the  durefs  of  the  gaoler^  comes  to  an  on- 
timely  death,  it  i»  jnurder  in  the  gaoler,  and  the  law  isi- 
plies  malice  in  -rcfpefi  of  the  cruelty.     3  Inji.  52,  91. 

And  t^ia  t<iqu^ft  upon  prifomrs  ought  to  con6ft  of  a 
party  jury^  that  is,  iix  of  ilte  priibners  (if  (b  many  llicre 
be),  and  fex  of  the  next  viil  or  parifh,  rtot  prifoneis. 
Vm/nvillir  C^rcn,  212. 

If  the  inqJifition  fkall  be  quaflied  in  the  oourt  of 
king's  bench,  the  coroner  by  leave  of  the  court  fl»ay  take 
vp  the  i)ody  again,  and  take  a  now  inquifttion.  £.  5  C 
K.  and  Saundtn.  Str.  167.  M.  9  G\  Cafe  of  the  co- 
roner of  IVinhck.     Stf,  533. 

And  if  a  coroner  appear  to  have  been  corrupf  in  rakiifg 
an  inqu^((,  it  feems  that  a  milms  htquitg^ym  (baH  go 
to  fpecial  coouniifioiicrs,  who  (ball  proceed  not  on  view, 
kut  upon  teftimony ;  and  the  coroner  {hall  have  nothing 
io  do  with  fuch  inquefl :  but  whcfe  tbs  iuqueft  is  quaibed 
for  want  of  form  only,  he  (hall  take  a  new  one  in  Me 
manner,  as  if  he  had  uken  Done  before*  t  B»  Jtf* 
Coroo«  O. 
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JV.  His  piiwer  and  duty  in  other  matters^ 

l^c  ought  to  enquire  of  trcafurc  that  is  fotind ;  who  Tretfure  tmfe. 
\vlerc  the  finders,  and  iikcwife  who  is  fufpedled  thereof  $ 
knd  ^hat  may  well  be  perceived,  where  one  Jireth  riot- 
bofly,  haunting  taverns,  and  hath  done  fo  of  long  time: 
TiereupOD  be  may  be  attached  for  this  fufpicion,  by  four 
or  fix,  or  more  pledges^  if  he  may  be  found.     4  Ed^  !■ 

Befides  kis  judicial  place,   he  hath  ^ITo  an   aothority  Execoting  pro* 
mlnifterial  as  a  (herifT;  namely,  when  there  is  juft  excepts  ««f«* 
tion  taken  to  the  (herifF,  judicial  procefs  (hall   be  awarded 
to  che  coroner,  for  the  execution  of  the  king's  wrirs  ;  and 
in  fome  fpecial  cafes,  the  king's  original  writ  (hall  be  im- 
tDcdiatcly  dirc£led  to  him.     4  In/I.  iyi. 

He   is  bound  to   be  prefent  in   the   county  court,  to  Ontlawry* 
pronounce  judgment  of  outlawry  upon  the  exigent,  aftct 
quini9  etaSiui^  at  the  fifth  court*  if  the  defendant  doth  not 
appear.     IVoed^  6,  4.  r.  i. 

He  had  anciently  alfo  a  power  in  certain  appeals,  as  of  Appeali,ab- 
rape,  and  maim  ;  and  alfo  in  cafes  of  abjuration  for  felony  juratloo. 
or  other  ofrences  ;  which  are  now  out  of  ufe. 

And  he  ought  to   execute   his  office  in    perfon^   and  Cannot  appoint 
not  by  deputy  $  for  he  is  a  judicial  officer.     fVtod,  i.  4.  »<*«?«/. 

€.   I. 

F.  His  fees. 

By  the  ftatute  of  2  H.  j.  c.  i.  The  coroner  (hall  Feeoftji«4d. 
have  for  his  fee,  upon  every  inquifition  taken  upon  the 
view  of  the  body  flain,  13  s.  4d.  of  the  goods  and  chatteU 
of  him  that  is  the  flayer  and  murderer,  if  he  have  any 
goods :  and  if  not,  he  (hall  have  for  his  faid  fee,  of  fuch 
amerciamtnrs  as  (hall  fortune  any  townfhip  to  be  amerced 
for  efcape  of  fuch  murderers. 

Moreover,  by  the  25  G.  2.  c.  29.  For  every  inqui«  Feeofioi.  aod 
fition  (not  taken  upon  view  of  a  body  dying  in  gaol)  he  tKogd.tmiic 
(hall  have  20  9.  and  alfo  9d.  for  every  mile  he  (hall  be  com- 
pelled to  travel  from  his  ufual  place  of  abode  to  rake  fuch 
inquifition ;  to  be  paid  by  order  of  the  juftices  in  feffions, 
out  of  the  county  rates ;  for  which  order  no  fee  (hall  be 
paid.    f.  I. 

And  fer  every  inquifition  taken  on  view  of  a  body  dying 
in  prifon,  he  (hall  be  paid  fo  much,  not  exceeding  20s. 
z%  the  juftices  in  feffions  dball  alloi^  :  to  be  paid  in  like 
manner.    /.  2. 

M  m  a  But 
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But  no  coroner  of  the  Icing's  houfliold,  and  of  the  vergt 
of  the  king's  palaces;  nor  any  coroner  of  the  i^dmirahy; 
nor  of  the  county  palatine  of  Durham  ;  nor  of  the  ciiy  of 
tondon  and  borough  of  Southward ;  nor  any  francfaifes  he* 
longing  to  the  faid  city ;  nor  of  any  city,  town,  or  fran- 
chife,  hot  contributing  to  the  county  rates^  or  within 
which  fuch  rates  have  not  been  ufuallv  ztTeffcd,  fball  be 
fhtitied  to  any  benefit  by  this  z&  ;  but  they  (hall  have  fuch 
fees. and  falaries  as  they  were  allowed  before  this  ad,  or  m 
(hall  be  allowed  by  the  perfoos  by  whom  they  have  been 
appointed.   /  5. 

VL  His  punijbment  for  not  doing  bis  duty. 

RiipomflbfMBt  Coroners  concealing  felonies,  or  not  doing  their  duty 
for  negled  tf  through  favour  Co  the  mifdoers,  (hall  be  imprifoned  a  year, 
^^^*  and  fined  at  the  king's  pleafure.     3  Ed,,  1.  c.  9. 

And  by  the  3  H»  7.  u  i.  If  any  coroner  be  rcmifs* 
and  tnakc  not  inquifitions  upon  the  view  of  the  body  dead, 
and  certify  the  fame  to  the  gaol  delivery,  he  fliall  forfeit 
to  the  king  an  hundred  {hillings. 

And  by  the  25  G.  2.  (.  29.  If  any  coroner,  not  ap- 
pointed by  an  annual  election  or  nomination,  or  whofe 
office  is  not  annexed  to  any  other  office,  (hall  beconvided 
of  extortion  for  taking  more  than  his  lawful  fees,  or  of 
wilful  neg1e£^  of  his  duty,  or  mifdemeanor  in  his  office; 
the  court  before  whom  he  (ball  be  convided  may  adjudge 
him  to  be  removed  from  his  office ;  and  thereupon,  if  he 
(hall  have  been  e!e<£ied  by  the  freeholders,  a  writ  (bail  iflue 
for  the  amoving  him,  and  the  electing  another  in  hbfteadi 
and  if  he  hath  been  appointed  by  the  lord  of  any  liberty 
or  franchffe,  or  in  any  other  manner  than  by  Ac  free- 
holdersi  the  perfon  entitled  to  nomination  (hall,  on  notice 
of  fuch  judgment  of  amoval,  nominate  aoother  perfoo  ia 
his  ftead.    /.  6. 

The  coroner's  precept  to  fummon  a  jmp 

Weftmorlaad.   {  '^°^!;;  ~'***''''  °^ "  '^  ^ 

'T'  H  E  S  E  arft  i»  the  nanu  9f  our  fevinign  hrd  the  tingf 

■  •*     U  requin  you^  immediauly  upon  Jigbt  htrtof^  U  JummBfi 

and  tuam  24  good  and  lawful  men  »f  the  four  next  tm^fiipt 

to  ■  in  the /aid  county^  t9  to  and  appear  hsfar4  ine  A.  Ci 

•  leniUman^  cne  of  the  cor  oners  of  the  cMfff  afore/aid^  tit 

-r — 'of^^ 
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.  aftrifaidy  in  tbi  Jaid  aunty^  en  th  ■      '        day  of 
then  and  thin  to  inqmn  rf^  d^^  and  ixicuti  all /tub 


things  as  an  bis  majt/iys  bebaifJbaU  hi  lawfully  giVin  thtm  in 
ihargi^  tombing  tag  dgath  ef  A.  D.  Jnd  hi  you  thin  thin  t§ 
ctrtify  what  you  Jhall  have  dom  in  thi  fftmJftSy  andfnrthir  to 
do  and  ateatti  what  in  hihalf  of  our  faid  lord  thi  kingfball  hi 
thin  and  than  injoinod  you.  Givon  undir  my  hand  and  Jtal 
thi        ■        day  of  '  j 


The  juror*s  oaih  on  the  coroner's  ihqucft. 

YOU  fiall  diii^intly  ifiquirg^  and  tna  prifentmint  mah^ 
om  tbo  hihalf  of  our  Jovereign  lord  the  king^  how  and  im 
what  mannor  A.  D.  (or,  a  pirfon  unknown^  as  the  cafe  is) 
bon  lying  doadf  cami  to  his  death ;  and  of  fuch  ethir  maturs 
relating  to  thi  fami  as  Jhall, bi  lawfully  nquirid  of  ym^  accord^ 
ing  to  your  oviduct :  So  help  you  God. 

After  the  foreman  is  fworn»  the  reft  may  bcfworn,  three 
or  four  together,  as  follows  : 

Su£b  oath  as  A.  F.  thefonman  of  this  inqutfi  hath  for  bit 
part  tahn^  you  and  mery  of  you  Jhall  will  and  truly  ohfirvi  end 
hep  on  your  parts  rtfpi^iveiy :  So  hilpyou  God, 

Witncflcs  oatli, 

THE  mdimt  which  you  Jhall  givt  to  this  inquefi^  on  the 
hehalf  of  our  fovtnign  lard  thi  king^  touching  the  doatb 
pfA.  D.  Jhall  hi  the  truib^  thi  whole  truths  and  nothing  but 
fhe  truth  :  So  hilp  you  God. 

Inquifition  of  murder. 

Weftmorland.    A  N  inquifition  indenud^  taken  at  ■ 

*"  in  the  lounty  of aforejaidj  thi  — — 

^ay  Qf in  the  — * yecfr  of  thi  nign  of  — —  he^ 

Jon  me  A-  C.  gentleman^  one  of  the  coroners  of  our  lord  thi 
kingy  for  thi  county  aforojaid^  upon  the  view  of  the  body  of 
A.  D.  fhenyand  thite  lying,  drad^  upon  the  oaths  of  A-  B. 

C.  D.  E.  F.  faff,  good  and^  lawful  men  of afonjaid^ 

and  of  three  other  of  thi  nf^t  toivns^  to  wit,  K.  L«  and  M. 
in  the  Jaid  C9unty,  who  b(ing  Jwom  and  charged  to  enquire  on 
the  part  of  our  faid  lord  the  king^  when^  where ^  how y  and 
after  what  manner^  the  Jaid  A,  D.  came  to  his  deaths  do  fay  ^ 
■^  M  ID  3  "Z^*' 


I 
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.  iiffM  their  oaik,  that  om  A.  M.  loU  of'  ..i         >  cftnfi^ 
gend^man^  not  having  God  bifcn  his  iyiSj  but  hiing  mnved^and 

Jifdiued  by  the  infligation  of  thg  dtvily  on  the  ■  day  of 

nr.  the.  m  year  of  ■  aforefaids  at  the  firft  hour  in 

ibe  night,  of  thgfami  day^  withfora  and  arm,  at   ■  in 

tho  county  rfnfaidy  in  and  upon  the  aferefaid  A.  D,  then  (ud 
ihiTi  boing  in  the  peact  of  God,  and  of  tbifaid  lord  tbi  k'lni, 
ftlonioufly,  voluntarily,  and  of  his  maiice  fifretiougbty   madi 
an  affauh:  and  that  the  afurefaid  A.  M.  then  and  there  tuith 
a  certain  fuord made  of  iron  and  fleel,  of  the  Vfiim  tf  %u 
tvhich  he  thefaid  A.  M.  then  and  there  held  in  his  right  hand, 
tbi  af ore/aid  A.  D.  in  and  uppn  the  left  part.  efthiMHy  ^fthe 
faid  A.  D.  a  little  above  the  navel  of  the  Jaid  A.  Dl  then 
^nd  tbetA  violently y  felopioujly,  voluntarily,  and  of  bit  m^lict 
forethought,  Jl^  uck,  and  pier<ed,  and  gave  to  tht  fmd  A>1>. 
then,  and  there  with  ihejword  aforefaid^  in  and  upon  theafm* 
faid  left  part  of  the  hetly,of  the  faid  A.  D.  a  //////  ohm  M 
navel  of  the  jaid  A.  D.  one  mortal  wmnd  of  the  breadth  sf 
half  an  inch,  and  of,  th  deptf)  of  three  inches,  ofwhiih  fold 
mortal  wound  the  aforefaid  A.  D.  then  and  there  i^SoBily 
diedi  and  fo  the  faid  A  ^  M.  then  and  there  feknioufly  killed 
and  murdered  the  faid  A.  D.  againft  the  peace  of  ourJaidUrd 
the  king,  bis  croviin  and  dignity. 

And  thefaid  jurors  funher  f^y,  upon^  their  oath  aferefaid^ 

'     that  A.  A.  of  -.  yeoman,  and  B.  A.  of  ■.  j«- 

tnan,  were  felonioufly  prefect  with,  drawn  jwords,  at  the  time 
of  the  felony  and  murder  aforefaid,  inform  aforefaid  committti, 

that  is  to  fax,  on  thefaid day  of  in  the  — 

year  aforefaid,  at afrefaid  in  the  county  aferefaid^ 

at  the  firfi  hour  in  the  night  of  the  fame  day,  then  and  then 
comforting,  abetting,  and  aiding  the  faid  A.  M.  to  do  end 
commit  the  felony  and  murder  aforefaid  in  manner  aforefaid^ 
Ctgainjl  the  peace  of  our  faid.  lord  the  king^  his  crown  and 
dignity. 

And  moreover,  the  jurors  aforefaid,  upon  their  oath  afore* 
faid,  do  fay,  that  the  faid  A.  M.  A.  A.  and  B.  A.  badmt^ 
nor  any  of  them  had^  nor  as  yet  have  or  hath  any  goods  ir 
^battels,  lands  or  tenements,  within  the  county  aforejaid,  or 
elfewkere,  to  the  knowledge  of  the  faid  jurors.  [Or,  And  tb^ 
jurors  aforefaid,  upon  their  oath  aforefaid,  do  fay,  thdttbejoid- 
A.  B.  di  the  time  cf  the  ddirig  and  committing' of  the  feliitf  oni 
pturder  aforefaid,  had  gosds  and  chattels,  contained  in  the  in- 
ventory to  this  inquiftiott  anncxedt  whUh  remain  in  the  tuM 
9fB.C.} 

'    -'  •  • •      :  h 


Jk  wikkfs  whiff f J  a$  wsli  th  afarsfaid  rtrMir^  as  th 
jurors  aforefaid^  have  to  this  inquijition  put  their  feaU^  on  tb^ 
day  and  year ^  and  at  the  f  lace  firji  above  mentioned. 

A.% 
A*  C*  corontr.  C.  D. 

£.  F.  ^ cojurors. 

Aa  inqnificion-  where  one  hangs  himfcif. 

As  above  to    ■?    ■  not  having  God  hefoTt  his  eyet^ 


iut  being  feduced  and  moved  by  the  infligation  of  the  devily  at 
—        '  ■  afore/aid^  in  a  certain  wood  at  ■  afore/aid^ 

/landing  and  beings  the /aid  A.  D.  being  (hen  and  there  aleni^ 
with  a  certain  hempen  cord  of  the  value  of  2^*  which  he  then 
4snd  there  bad  and  held  in  his  hands^  and  one  end  tberiof 
then  and  there  put  about  his  necif  and  the  other  end  tberiif 
4ie4  about  a  bough  of  a  certain  oak  tree^  himfelf  then  and 
there^  with  the  Cord  afore/aid^  voluntarily  and  felonioujly^  and 
afhii  malice  for ethoi^ght^  hanged  and  fuffocated:  And  fo  the 
yurors  aferefaidy  upon  their  oath  aforefaid^  fay^  that  the  /aid 
A.  D«  then  and  there  in  manner  and  form  aforefaid^  as  a  felon 
of  himfelf^  felonioufly^  voluntarily^  and  ef  his  matia  foro" 
thought^  himfdf  kiiled\  firangled^  and  murdsrii^  agkinft  tbi 
ptace^  &c. 

An  inquiHtion  where  one  drowns  himfelf. 

at  ■  aforefaid^  in  the  county  aforefaidy  then 


and  there  being  alone^  in  a  common  river  there^  called 
himfelf  voluntarily  and  felonioufljf  droitmed :  And  fo  the  jurors 
fforefaidy  upon^tfmr  oath  aforefaid^  fay^  that  the  aferefaid 
A.  Di  in  manner  and  form  aforefaid^  then  ani  there  himfelf 
voluntarily  and  felonioufly  as  aftlon  of  himfelf  killed  and- mur^ 
dtfedi  againfl  the  peace ■ 

An  inquiiition  on  one  drowned  by  accident; 


that  t^)4  fold  A.  D.  on  the day  of  • 


in  the  year  aforefaidy  at  the  p^rifi  and  inA&e  county  afortfaid^ 

going  into  the  river there  to  bathe  himfelf  it  Jo  hap- 

penedy  thatlaaidintally^  cajaally^  and  by.  misfortune^  ho  the  Jaid 
A.  p.  was  in\the  UHtter  of  tbe\faid.  river  Hen  and  there  fufi' 
focated  and  drowned  \ .  of  mhiib  faid\  fugocatiiM  and  'dsnowmdg 
bt  the  faid  A.  D«  th^  and  there'  injhnily'dtid::  A^dfi 
the  juror S:,aforef^id, do  fnys  tifat  tho>faid  A.^D.  on  TnanmnL^ 
^d  by^tb^  miA».  4fffrefr^k\aKci^ai^,.  c^uflilyik^aef^  by 
.     ,  M  m  4  fiusfortune^ 


si$  Co^onct^ 


An  im^ulGrion' where  one  dies  a  natur^^l  deaths 

,  ,i,  I         that  tbi  faid  A.  D.>«n  thi day  •f  r 

f » the  year  afartfaid^  at  tht  parijb  amd  in  ibt  county  aforefaii^ 
U  tuitt  in  a  eniain-flae^  caUtd  — — •  watf^nd  diad ;  tlmt 
bt  bad  no  marks  ofvioknci  appearing  on  bit  body,  and  died  hy 
the.vrfiiaiion  of  God^  in  a  ij^tural  way^  and  not  otbemifi, 
JmwiUtefi^  i^c. 

An  inquificion  upon  one  who  dies  in  gaoL 

-  tvbofay  upon  tb/ir  oatb^  tbat  the  afarefaid  A  Dl 

on  the  day  of  the  taking  of  this  inq^ijition^  being  o  ptifiner  in, 
$be  gaol  at  -■  V  in  the  county  afore/aid^  then  and  there  died 
of  the  vi/itation  of  Ged^  and  then  and  there  in  manner  en^ 
form  afore/aid  cqmo  tdi  bis  d^ath^  ^nd  not  otherwifi.  h 
witnefsf  &c. 

An  inquHition  on  one  non  compos  mentis. 

■  who  fay  upon  their  oath^  thai  the  aforefald  A.  D« 

on  the  day  and  year  afore/aid^  and  at  the  time  of  bis  den,th^  i% 
wit  9  fram  the  ■■  day  of        <        to  the  time  of  hit  deatb^ 

^jfi  at  the  time  of  bh  death  afrefaid^  was  a  tunatUk^  and  a 
ferfn  of  infane  mind '9  and  that  the  faid  A.  D  hetng  a  I'tnor 
$i(i  and  a  perfon  of  mfam  mind  as  afotefaidy  did  on  the  - 
Jicy  of  »■    .       -t com*  olone  to  a  ce* tain  river^  called  ■■  in 

the  laid  county ^  and  did  then  and  there  caft  bimftlf  file  tbi 
faid  river^  and  drowned  bimfelf  in  the  welter  of  the  fold 
river :  jfnd  fo  tie  jurors  aferejaid  jupon  their  oath  afofejoid^ 
fay^  that  the  aforefaid  A.  D.  from  the  caufe  afore/did^  in  man- 
fur  and  form  oforejc^id^  came  to  bis  deaths  and  not  e^erwij$» 
In  witnefsf  ice. 

An  itiquifirion  on  one  for  cutting  his  throat. 

■■  by  the  in/iigafion  of  the  dovii^  at  >  aforefiid 

in  the  county  afirofaid^  in  and  upon  kimfelf^  ^^^  ^"^  ^^* 
being  in  tht  peace  of  God  and  of  the  /aid  lord  the  king^  feU* 
nisufh^  volu»$arilyj,and  of  hts  fncfiice' forethought^  made  on 
afiualti  /jfadtbat  ibo  aforefaid  A.  D.  then  and  there  with  a 
§tr^  knifi^.ofAbi  ffohteof  one  ftnny^  vibicb  bo  tbefoid  A.  D. 
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then  ondthiTi  bildin  his  right  band^  bimftlf  uflm  his  thncH" 
then  mnd  tberg  fiUnioyfty^  voluntarily^  end  rf  bis  malice  f§r9* 
tbvught  didflrikty  and  gave  U  bimfilf  then  and  then  vritb  the 
knift  aforefaidy  upon  bit  threat  afarefaid^  9ni  mortal  waundaf 
tbi  breadth  of  four  inibes^  ^nd  the  dipth  of  am  inch^  ofwbiA 
fedd  mortal  wound  the  faid  A>  D*  at  ■  ■  ■»  ■  afonfaid  in  tba 
county  ajorejaid^  languijhedy  and  ianguiflnng  Jived  from  tbi 
Jaid  ■    day  of  '    1    ■  >  in  tb$  ■»  ■      yoarcfenfaid^  • 

to  4be day  of  — —  and  that  the  faid  A.  D.  on  fb$ 

■  day  of       —  aforefaid^  in  the  ^     ->  year  aferejaia^  at 

m  aforefaidy  tit  the  county  aforefaidy  of  that  mortal  Mf0un4 . 

4i$d2    Andfo  the  jurors  aforfjaid^  &c. 

For  killing  anQthcr  in  his  own  defence* 


upon  their  O0ths  fay^  that  A-  K.  ktf  of  — f- 


gentltman^  at     ■       of  ore  faid  in  the  Jaid  county^  on  tbf  - 
day  of'         in  the  -—  year  of  —  in  the  peace  ofGo^  and  of 
'  enr  faid  lord  tie  king  then  beings  A.  M.  late  of  ^^  .      f    in  tbf 
ccuftiy  of  '>  at  the  hour  of  —  in  tht  afternoon  oftb$ 

fame  day,  did  came  ^  and  upon  him  the  faid  A.  K.  then  arid  ther^ 
of  bis  malice  forethought  did  makt  an  aj/aulty  and  hiih  the  faid 
jA,  K«  did  th^n  and  tbire  endeavoi^r  to  biat  andiillj  l^  continue 
itig  the  ajfuuit  of  ore) at  d^  from  the  houfe  of  one  VV  ,  H  in  ■■ 
aforefaid  to  a  certain  place  called  ■  in  the  county  afon^ 

Jaidy  and  the  faid  A>  K,  feeing  that  ihg  faid  A.  M.  jvat  fa 
ptetdcioyfly  difpfed^  to  a  certain  wall  tn  the  faid  pface^  called  ^ 

■  •  didft-e^  and  from  thence  for  fiar  of  death  could  npi 
if  cape  y  and  Jo  the  faid  A-  K.  bimfilj\  in  prefervation  of  his  life^ 
againji  the  faid  A.  M«  continued  to  defend^  and  in  bts  awn 
defence  bim  the  fata  A.  K.  upon  the  right  pcnrt  of  the  hreafl  of 
him  the  faid  A.  M.  with  a  certiin  Juord  of  the  price  of  om 
Jbilling^  which  the  faid  A.  K.  then  and  there  held  in  bis  rightt 
band^  did  Jlrike^  then  and  there  giving  to  the  faid  At  M.  #n^ 
mortal  wosHhd^  of  the  breadth  of  one  inch  dnd  of  the  depth  oj  threa 
inches y  of  which  faid  mortal  wound  the  faid  A.  M  «/  .    ■ 

aforefaid  id  the  ccunty  af^rejaid  languijbed^  (ind  languijbing  lived 
from  ;he  faid-       ■     ■  ■  day  of    '        »    to  the  -^ —  —  dar.of 

from  thence  next  enjuing^  and  that  the  faid  A.  M.  «9 

ibtfaid  —7—  day  of ^  in  the  ■  year  aforefaid^ 

at  '  aforefaid  tn  the  faid  county^  of  that  mortal  wonnd^ 

died;  andfo  the  Jaid  A.  K.  did  then  ^nd  tbrf  kill  bim  tb$  ^' 
fifid  A.  M.  in  his  own  defence* 


«^ 


€mntt. 


.   An'  inquifitipn  wficre  the  murderer  is  unknown, 

■■  ■  "■-  The  fame  as  befoEc,  only  (ay,.  ■  ■  tigi  « 

iHftmmptrfitLimkuumy.  &c.  and  add  .  ■  ,  ^  Jnd  tit  j»i 
jwwn  upon  ihiir  oath  afnrgfiud  furthtr  fi^^  thai  tbt  fiU 
ptrfafk  unkrmwn^  ^ar  btt  bad  tommiUtd  tbt  find  ftkny  awd 
murdtr  in   mafmtr  afrnffaid^    did  fl-   au/aj^  i  agaimji  At 


JoAicei  may 
•ward  coAs. 


Ex^'^pf  where 
the  penalty 
•mounts  to  5  !• 
or  upwaxdi. 


Cofts  to  be  granted  and  allowed  on  intlidments 
and  prelentmcncs.     See  CerriOforr^ 

I>  Y  the  i8  (?•  3.  c,  19^  Whereas  by  the  laws  now  m 
•^  being,  juftices  of  the  peace  are  not  fufficiently  au- 
thorifed,  on  complaints  that  come  before  them  out  of  fef- 
(ions»  to  award  cofts  againii  cither  the  perfon  complaining* 
or  the  perfbn  againft  whom  the  complaint  is.  made;  it  ii 
therefore,  enaded,  that  where  any  complaint  (hall  be  made 
before  anjrjufiice  or  juftices*  and  ai  warrant  or  fummons 
(ball  iftlie  in  confequence  thereof,  it  ftiall  be  lawful  for  fuch 
juftioc,  who  (hall  have  heard  and  decermtned  the  roafter 
of  the  complaint,  to  award  ( A)  fuch  cofts  to  be  paid  bjr 
either  p^arty,  and  in  manner,  and  form  as  to  him  (hall  iceoi 
ipepr>  to  the  party  injured  :  And  if  tlie  perfon  fo  ordered  by 
the  juftice  (hall  not  forthwith  pay,  or  give  fecurity  for  the 
fame  to. the  f^ti&fiidlion  of  the  juftice;  the  fame  (hall  be 
levied  by  diftrefs  (B) :  And  if  goods  and  chattels  of  fucb 
perfon  cannot  he  foiin^(C),  the  juftice  (hall  commit  him(D) 
to  the  houfe  of  correction  for  the  place  where  fuch  per- 
fon. ^(hall  refide*  to  be  kept  to  hard  labour  not  exceeding 
one  month,  nor  lefs  than  ten  days,  or  until  fuch  fum| 
tog«thep  with  the  expenccs  attending  the  commitmcot,  be 
firii  paid,    f^  i. 

Provided  that.  upon,  the  convifiion  of  any.  perfon  upon 
a*  penfil  ftatuie,  where  the  penalty  (hall  amount  to  or  exr 
ceed  the  fum  of  5  1.  the  faid  cofts  (hall  be  deducted  by  the 
juftice,  according  to  his  difcretion,  out  of  the  penaltyi  fO 

♦  the  faid  dedu^ion  (hall  not  exceed  one  fifth  part  0/  the 
penalty; 
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ponally ;  zni  the  remainder  of  the  penalty  fiiaJl  be  paid  to 
oc  divided  ampng  tke  perfon  or  pcr(6ns  who  would  have 
b«eA  entitled  to  the  whole  of-  the  penalty,  if  this  a<S  had 
lH>t  been  made.    /  2. 

And  the  juAicc^  in  fi^ffions  Arom  time  to  time  may  lay  SfOiom  to  mfke 
down  or  alter  fuch  rules  and  regulations  concerning  co(h  'cs"l*^ioo«« 
OS  changes  to  bet  allowed  to  any  perfon  by  virtue  of  thia^ 
aA,  as  to  theo)  (hali  feem  juft:  which  rule^  and  regular 
tioos,  having  received  the  approbation  and  fignatufeoivone. 
or  more  of  the  judges  of  affize,  0)011  be  binding,  anAnoC 
otherwife,  on  all  perfons  whatfoever^    /•  9^ 

The  following  forms  are  inferted  in  the  a^  itfeif : 
A.  Form  of  a^warding  cofts. 


County  or"!  /.A.J.  em  of  bis  mcj/'Jly's  juflUfuf  tbf  Pi0C4 
borough      [in  and  for  the  ■  ajorefaid^  in  purfuana  of 

of  ■  f  an  aci  made  in  the  eighteenth  year  of  his  majefiy 

to  wit,  J  king  George  the  thirds  intituled.  An  aA  for 
the  payment  of  cofis  to  parries^  on  complainta^  dcteri* 
mined  before  judices  of  the  peace.  OMtof  feffions.;  for  the 
payment  of  the  charges  of  confiables  in  cer^tn  cafes  s 
and  for  th<i  ajor.e  «ff«<^al  payment  of  charges  to  witneiTea 
and  profccutors  of  any  larceny  or  other  felony  ;  an^  the 

compinint  of '-'-'^r .  [here  ftate  the  names  of  the  parties 

and  the  oflFence  generally,  and  thq  date]  againfi    >■ 

for which  faid  complaint  was  heard  and  determined  by 

me  on  the day  of Do  award  the  following  cofls  to.be 

paid  by videl'tctt  [here  ftue  the  cofts].    Given  under 

my  hand  and  feal  this  «  day  of  ■  in  the  year  of 

our  Lord  ■'  ^  ■■■  '^ 

B.  Form  of  warrant  of  diftrefs  and  fale* 

■y  7      To  the  conftable  of  — and. to  all  other 

to  wit.  5  his  majelty's  condables  in  and>for  >  ■  ■■  in 
■  aforefaid, 

IVberias'I  J.  ?•  efquiroy  one  of  his  majefif  s  juftica  of  the 

peace  in  and  for  the aforefaid^  in  purfiionce  of  an  aff  made 

in  tke  eighteenth  year  of  his  majejly  king  George  the  thirds  in^ 
tittthd^  An  ad  for  the  payment  of  cofta  to  parties^  on 
icomplaints  determined  before  jtiftices  of  the  peace  out- of 
feffions;  for  the  payment  of-the  charges  of  eonftables  in  ce^- 
f^in  cafes;  and  for  tlie-moj^'cffisAual  payment  of  char§^  to 

I  witnefTes 
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vitneflcs  and  profecutors  of  any  larceny  or  other  fdonvi 

heVi  awardid^  en  tbi—doy  of now  hft pajt^  Mtbi 

amflaint  of againft for the  filkwiug  c^i  t% 

hi  paid  by videlicet  f  here  ftate,  the  Aim] :  And  whtrm 

ihifmd  -~^  biing  trdend  tj  m»  tbt  faidjuftia  to  p^ffuch 
fiim  as  afonfaid^  hath  not  paid  down  or  givin  fecurity  for  sbi 
J^nu  id  thi  fatiifaRion  of  mt  ibo  faid  juftico  ;  7 heft  an  tbtn^ 
fore  to  command  yw^  and  each  and  every  of  you^  to  Uvy  the 
faidfum  of  —  by  dijlrofs  and  fate  of  tbt  goods  and  chat- 

Uls  of  the  faid and  I  do  hereby  order  and  direa  the 

goods  and  chattels  fo  to  be  dijlrainid  to  bo  fold  and  difpodd  of 

within days^  nnlefs  the  faidfum  of for  which 

fitch  diftrefsfiaU  be  madoj  toi^ether  with  the  reafonabU  charges 
rf  taking  and  keeping  fuchdiJIrefs.Jball be  foonerpaidi  and  you 
are  hereby  alfo  commanded  to  certify  unto  me  whof  you  Jhall  have 
done  by  virtue  of  this  my  warrant.     Given  under  my  hand  end 

feal  at the da^  of in  the  year  of  onr 

Lord     .  II  <  ■« 

C.  Coi>ftable's  return  thercop;^  for  want  of  diftr^fs, 

7      /  '  conflable  of  ■  do  hereby  certify 

to  wit.   ^to — r-'-rr^juftictoftbepeaceof — -, —  shea  I  have 

J  made  diligent  fearch  for^  but  do  not  know^  nor  can 
find  any  g9ods  and  chattels  of  ■  by  di/frefi  and/ale  where^ 

of  I  may  levy  tbefum  of purjuant  to  bis  warran'far 

t^t  purpofe  dated  the  de^  of rrr.     Given  Wider  «| 

band  this  — —  of  _     ,  in  ■..  ■  >.  ■;  w 

D.  Compiitcncnt  thereupon  to  the  houfe  of  cor^ 

je£tioq. 

■    ■        7     To  the  conflable  of  .  and  alfo  to  the 

to  wit.  J  keeper  of  the  houfe  of  correction  at . 

IVhereas^  in  purfuante  of  an  aH  made  in  the  etghteeetth  year 
efhis  mesjefly  king  George  the  thirds  intituled.  An  afl  for  the 
payment  of  cofts  to  parties,  on  complaints  determined 
heforrjuftices  of  the  peace  out  of  feffions  |  for  the  pay- 
•mcnt  of  the  charges  of  conftablps  in  certain  cafes;  and 
for  the  more  efFedi^^l  payment  of  charges  to  wiftKiTes  and 
profecutors  of  any  U'c^ny  or  other  felonv,  /  J.  P.  ef^t^ 

one  of  his  mo'yeftf s  yujiices  of  the  peace  in  and  for  the  faid 

did  iffue  my  warrant  of  dfirefs  etndfah^  dire^td  to */ 

"    '  ■  conflable  of  the  faid  ■     ,  ■  of  ■  orderini  tbefud 

40>ffabU  to  levy  th$  fum  (f  .  .  ..  :  af  the  goods  and  cbaUeis  tf 
tkejaii  ■  in  manatr  H9(lJmD  tst  ^brein  is  m$9tiom4: 

Ad 
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Ani  wbireas  it  appears  Una  by  tbi  ntttm  of  tcnftabU 

nf  .•^_.  iattd  tbi     ■    ■  ■    day  of  '  that  ht  hath  made 

diligent  [earthy  but  dotb  not  know  of  ner  can  find  any  goods  and 
cbaitels  of  the  faid  —  by  difirefs  and/ale^  u/bereof  the  /aid 

fum  of  -  '  may  be  levied  purjuant  to  the  faid  warrant  e 
Tbefe  are  tberefore  to  command  you  the  faid  con/lable  of  ■ 

io  apprehend  the  faid and  convey  the  faid  — ta 

the  faid  boufe  of  corrt&ion  at —  and  to  deliver  the  f aid 

■  there  to  the  faid  keeper  of  the  faid  houfe  of  ctrrtition  ? 
jfnd  tbefe  are  alfo  to  command  you  the  Jaid  keeper  of  the  faid 
houfe  of  corrections  to  receive  the  faid'*  into  the  faid  houfe 
nf  cerriHien^  and  there  to  keep  to  hard  labour  for  the  f pace  of 
— . — from  the  date  hereof^  or  until fucbfum  i^/— —  togethtr 
with  the  expences  attending  the  commitment  of  the  faid  »  '  ■ 
so  the  faid  houfe  of  corre^ion^  be  firfl  paid^  or  until  the  faid 

■  he  difcharged  by  due  courfe  of  law.  Given  under  my 
band  andfealat  — —  the day  ^— — — . 

The  cofts  and  charges  of  profecutors  and  witnelles  ia 
cafea  of  felooy  are  created  of  under  the  title  JfrlOItp* 


r>OT T A  G  E  {Sax.  Cote)  is  a  little  houfe  for  habit- 
^^  ation,  without  any  land  belonging  to  it.  B^  the 
31  El.  c,  7.  cottages  were  prohibited  to  be  ere£ied  with- 
out laying  at  leaft  four  acres  of  land  to  the  fame,  and  divers 
other  reflriftions  were  thereby  injoined  ;  but  the  fame  was 
repealed  by  the  15  G.  3.  c.  32.  fettmg  forth,  that  the 
faid  ftatute  of  31  EL  had  laid  the  indudrious  poor  under 
great  difficulties  to  procure  habitations^  and  tended  very 
much  to  leflen  population,  and  in  divers  other  refpe£b 
was  incoovcnieBt  to  the  labouring  part  of  the  nation  ia 
general. 


Countp  court 


A  NCIENTLY,  the  comites^  count- ^  or  earlsf  fiad  Coimty. 
^^  the   government   of  the  counties',    and    afterwards 
tbe  vicecomites  or  fheriffs.     And  the  county  feemech  to  be 
nothing  elfe  but  the  diftri£l  of  the  comes  or  count.     Shire ,     . 
14  a  Sa^on  word,  fiojs  fcyran^  to  (bare  Qf  divide,  for  that 

tht 


54^ 


tfotttttp  tfittrt. 


County  contt. 


When  to  be 
bolden. 


Where  to  be 
kept* 

How  far  the 
fteriflF  it  judge* 


or  what  (\im 
thii  tottit  bath 
cogaitaBcei 


Of  what  of- 
fences this  court 
h«th  cogai- 
since, 

Ooc  plaint  for 
DOC  trefpaia  or 
centred* 


the  Aires  4aJ  coonttefe  are  itiW^ed  hy  trertain  mefes  icd 
Itoon^s  ffom  each  other*  And  the  Jheriff^  in  Saxon  y^fy* 
^piTfft^  ifi  the  TtDgy  grave^  or  governor  t>'f  the  Jhin  ;  where* 
In  he  hath  great  power,  being  thefeMi  the  chief  officer 
imder  the  kin^. 

The  Iheriff'  holdeth  in  his  cocmty  twd  courts;  the 
t»m  «nd  the  coaniy  €Ourt :  The  twn  is  the  king's  coart  ol 
veoorcl  forrriminal  cai^fes,  and  for  redK^ing  of  tominon 
:grievances  within  the  county ;  the  aurOy  x^urt  is  not  a  coact 
of  record,  but  only  a  court  baron,  for  civil  catifvs,  and 
this  is  the  court  of  the  AierifF  himfelf. 

B^  the  2  {^  3  Ed,  6.  r.  25.  No  -coonty  court  (halt 
ht  longer  deferred  than  ^one  month  from  court  to  courts 
(o  that  the  county  court  (ha)I  be  kept  every  month)  and 
not  orberwifck 

And  this  is  to  be  accounted  28  days  to  the  mom^v,  and 
not  according  to  the  month  of  the  calendar,     a  /^>  71* 

It  may  be  kept  at  any  place  within  the  counry,  unlefs 
reftraincd  by  fiatutc.     ff^ood^  h.  4*  r.  i. 

The  fuitorsy  that  i?)  the  freeholders,  are  the  judges 
In  this  court  ;  except  that  in  re-difleifin,  by  the  ftatute  of 
Mirttmy  the  fceriflf  is  judge.  And  by  the  ftatutes  concern- 
ing patliamentary  elections,  he  is  judge  at  the  eledion  of 
knights  ;  for  he  muft  make  a  true  return  at  his  peril. 
Bari  County  Court. 

This  court  (hall  hold  pleas  betwixt  party  and  party, 
where  the  debt  or  damage  is  under  40B.     4  Injl.  266. 

But  in  a  replrvin^  the  fum  may  bz  above  40s.  4  l^fl* 
266. 

Alfo  it  hath  not  cognizance  bf  trefpafs  vi  ft  armt^ 
becaufe  a  fine  is  thereby  due  to  the  king,  which  it  caonM 
impofe,    4  Infi.  266. 

And  by  the  u  //.  7.  c.  15.  No  plaint  {bail  be  en- 
tered in  the  county  courts  but  where  the  plaintiiF  or  his 
attorney  is  prefent ;  and  the  plaintiff  (hall  find  pledges  to 
purfue  his  plaint;  and  he  fliall  have  but  one  plaint  for 
one  trefpafs  or  contra^  3  on  pain  of  409.  half  to  the  king, 
and  half  to  the  profccutor.  And  one  juRicc  may  examioe 
the  (herifF,  or  other  ofEcer  making  default;  and  (h^il, 
within  a  quarter  of  a  year,  certify  the  examination  into  the 
exchequer. 

But  as  to  the  pledges  above  mentioned,  they  are  now 
difufed  in  this  court;  and  were  formerly  ufed  only  in  afes 
where  the  plaintiff  lived  out  of  the  county.    Greniw.  ti* 

Rjtad.  County  C. 

But 
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Bat  by  virtue  cf  a  writ  of  jufliciesy  the  eourl  m^J  Wdtofjuakiet. 
hoW  pica  of  ircfpafs  w  ^  tfrm/j,  and  of  any  Turn,  or  of  all 
a(3tons  perfonal  above  403.  For  this  writ  is  in  the  natore 
of  a  cofTimiiBon  to  the  (heriiF,  for  the  fake  of  difpatch,  to 
do  the  hmzjttfiice  in  his  county  court,  as  might  athcrwife 
be  had  in  the  courts  at  Wejiminfter^     4  Injl,  266. 

By  the  12  G.  2.  r.  13.  /.  7.  if  any  perfon  fliall 
commence  or  defend  any  adion,  or  fue  out  any  writ,  pro* 
cefs»  or  fummonsy  or  carry  Dn  any  proceedings  in  the 
county  court,  who  {hall  not  be  admitted  attorney,  or  foK« 
citor  according  to  the  aft  of  2  G.  2.  c.  23.  he  fliali  fbr«i 
fett  20 1.  with  colls,  to  him  who  (hall  fue  in  any  court  of 
record. 

The  plaintifF  in  this  court  firft  takes  out  a  fum-  Summons. 
mons,  returnable  at  the  next  county  court;  and  if  the  de- 
fendant do  not  appear,  an  attachment  or  diftringas  is  to  be 
made  out :  but  if  the  defendant  appears,  the  plaintifF  is  to 
file  his  declaration,  fbewing  his  caufe  of  a£iion,  or  matter 
of  tx>mplaint,  in  what  manner  the  aiftion  accrued,  at  what 
time  md  place  the  wrong  was  done,  and  the  damage  he 
bath  fcrilained.     Greenw,  it.     iS^^z/.  County  C. 

If   the  defendant  doth    appear,    and    the   next  court  Decliratioo. 
after  gives  a  rule  to  declare,  and  the  plaintifF  doth  not  file 
his  declaration  within  the  time,  he  may  be  nonfuited.     Id. 

When   the  plaintifF  hath  declared,  he  muft  continue  Continuincc 
his  fuit  from  couft  day  to  court  day,  otherwife  the  defend- 
ant may  take  advantage  of  it  \  and  this  is  called  a  continu- 
ance, being  an  adjourning  of  the' fuit  from  time  to  time,  to 
kct^  it  on  foot.     A/. 

The  rule,  or  dies  datusi  is  when  farther  day  is  given 
to  the  plaintiff  to  declate,  or  to  the  defendantto  plead  \  and 
the  time  given  is  ufually  to  the  next  court  day,  but  upon 
occafion  may  be  enlarged.     Id. 

The  next  court  after  filing  the  declaratbn,  and  im- 
parlance given,  the  defendant  is  to  be  put  in  his  anfwer  or 
plea^  and  if  the  plaintifF  join  iflue,  they  Aiay  proceed  to 
trial  the  next  court  day,  if  they  proceed  not  farther  by  re« 
plication,  rejoinder,  furrejoioder,  and  the  like,     Idm 

But  if  fiiech»ld  is  pleaded  by  the  defendant,  this 
court  can  proceed  no  further,  for  freehold  ihall  never  be 
tried  without  writ;  therefore  the  cauf^mufl  be  removed; 
as  when  a  defendant  avoweth  for  damage  feafant,  and  the 
plaintiff  juilifieth  by  reafon  of  common  of  pafture.  //^W, 
b.  4.  r.  I. 

Where  a  verdi£)  is  given  for  the  plaintiff,  and  judg- 
ment entered  thereupon,  a  figri  fuist  mij  be  awarded 
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kg^iaft  tite  defendant's  goods,  which  may  be  takeit  hf  vf r^^ 
tue  thereof,  and  appraifed  and  fold,  to  fatisfy  the  plaintiff} 
but  if  the  defendant  hath  n6  goods  whereupon  to  levy,  the 
plaintiff  remains  without  remedy  in  this  court,  for  it  being, 
no  court  of  record,  no  cafias  lies  there;  but  an  afiion  nuay 
be  brought  at  common  law  upon  the  judgment  entered. 
Gritnw,  22.     Read.  County  C. 

Caufes  are  removed  out  ot  this  court,  by  a  Writ  of 
recorJare^  which  iflaes  out  of  the  chancery,  direded  to  the 
flieriff«  commanding  him'to  fend  the  plaint  that  is  before 
bim  in  his  county  court  (without  Writ  of  jk/ticies)  into  tht 
court  of  king*s  bench^  or  tomiiion  pleas,  to  the  end  the 
cauTe  may  be  there  determined.  And  the  fberiff  is  faere^ 
upon  to  fummon  the  other  party  to  be  in  that  court 
(into  which  the  plaint  is  to  be  fent)  at  a  day  certain* 
And  of  all  this  he  is  to  make  certificate  under  bis  owa 
feal,  and  the  feals  of  four  fuitors  of  the  faitie  court.     Id* 

Caufes  are  alfo  removed  by  pcnt^  which  differs  in 
nothing  from  a  ncordart^  but  that  it  removes  fuch  fuite 
as  are  before  the  (hcriff  by  writ  ofjuftUiis^  and  a  ncvdart 
is  to  remove  the  Aiit  that  is  by  plaint  only^  without 
writ.    Id. 

And  aithoV.the  plea  be  difcontinued  in  the  county, 
yet  the  plaintiff  or  defendant  may  remove  the  plaint  into 
the  common  pleas  or  king's  bench,  and  it  (hall  be  good» 
and  he  (hall  declare  upon  the  fame.     /^. 

In  this  court,  after  the  qutnto  txa^us^  the  coroner  gives 
judgment  of  outlawry*     4  Ififi,  266^ 

Out  of  the  county  court  is  derived  the  hundrtd  court, 
for  the  eafe  of  che  fubjeiSt  1^  and  ir-hath  like  jurifdiAioa 
as  the  county  court^  and  may  be  held  every  three  weeks* 


County  halK     See  falhin  SaU# 
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Countp  rate. 


^  H  £   feveral  rates  hereafter  following,   in  order  to 
^    avpid    the   inconveniences   of    feparate    colledions* 
(hall  for  the  future  be  levied  and  raifed  by  one  gencfal 
county  rate. 
That  is  to  fay» 

(1)  For  repairing  county  bridges,  and  bigh^rays  thcareto 

II  adjoiaing^ 
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adjoining,  and  falaries  fornhe  furveyors  of  bri()^es }  as  dU 
redtcd  by  ihc.22  //.  8.  r.  5.  and  I  //»./!,  1.  e.  18. 

(2)  For  building,  ^'nlarging,  and  repairing  codnty 
gaoU^.bjr  II  45f  12  /K  f»  19.  tf  24  G.  3.  ^:  2fc 
r.  54. 

(7)  For  repairing'ihire  halls  j  by  the  9C  3.  c.  20. 

(4)  For  buildiog,  repairing*  and  ficung  up  houCes  of 
correiSiion,  and  employing  the  perfons  fent  thither  by  thd 
17  G.  2.  €»  5.  /  33. — ^22  G.  3.  c.  64.  /  5-^24  (?.  3. 

Af2.   c.  55.  /.  2,3,4.  • 

{5)  For  the  malter  of  the  houfe  of  Corrcflion  his  fa- 
lary,  and  relievijig  the  wealc  and  ficlc  in  his  duftc^y  i  by 
the  7  7.  tf.  4, 

(6)  For  relief  of  the  prifoncrs  in  the  Icing's  bdnch  ahd 
marQialfea  prifons ;  and  of  poor  hofpitals  in  rhe  county^ 
and  of  ihofe  that  (hall  fuftain  lofl'cs  by  fire,  water,  thrf 
fea^  or  other  cafualties,  and  other  charitable  purpofes  for 
relief  of  the  poor,  as  the  juftices  in  feffions  (hall  think  fit } 
by  the  43  £/.  c.  2.  /  15. 

(7)  For  relief  of  prifaners  in  the  county  gaol;  by  the 
14  Eh  c.  5. 

(8)  For  the  prefervation  of  the  health  of  prifoners  J  by 
the  14  p.  3*  c,  59. 

(9}  For  the  chaplain's  falary  of  the  county  gaof  \  by  the 
13  6.  3.  f.  58. 
(jo)   For  fetttng  prifonert  on  work  \  by  ih«  19  C,  2^ 

(11)  The  treafurcr's  falary  ;  by  the  12  C?.  2.  r.  29. 

(12)  Salary  of  perfons  njaking  returns  of  the  phces  of' 
corn  5  by  the  10  G.  3.  c*  39. 

(13)  Charges  attending  the  removal  of  itny  of  the' 
faid  general  county  rates  by  arthrarii  by  the  it  G.  2 J 
f.  19.     . 

(14}  Money  for  purchaftng  lands  at  the  ends  of  county 
bridges;  by  the  14  G.  2.  c.  33.  ' 

(15)  Charges  of  apprehending^,  conveying,  and^  main* 
taintng  rogues  and  vagabonds;  by  the  17  G,  2.  e,  5. 

(16)  Charges  of  the  foldiers  carriages,  over  and  above 
the  officers  pay  for  the  fame,  by  the  fevcral  yearly  a£ts 
againft  muciny  and  defcrtion,  and  by  the  oiilicia  z£\  of  the^ 
26  G.  3.  c.  107. 

.(17)  The  coconer*s  fee  of  9dk  a  mile  for  trav'elling  to 
take  an  inquifition,  and  20 s.  for  taking  it;  by  the  25  G.  2. 

^«  29*  . 

(18)  Charges  of  carrying  perfons  to  the  gaol,  or  boufe 
of  corrcflion  ;  by  the  27  G,  2.  c,  3, 
Vol.  I.  N  n  («9)  The 
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itp)  T\x  gaoietV  fed  lor  per(bin  acqiiittd  oHdo^u 

or'ai(cbarged  by  prodamattoo ;  by  the  Ia  G,^t.fLO,-  ' 

.  i%Q)  Charg^es  of  |»ofecutiiig  M<)  camvi^iog  felaaax  br 

tb^  45  G.  t,  t,  j6.  %j  Q,  a.  f.  >  14  (?.  3.  <^  ^  and 

^8  5,  .3,  A 19.       ,     ,    .  ,  .  , 

(ii )  Cbarg?*  of  profecutinK  and  cooviatng  .pedgp 
-- ,       -  ^  pluwJCTlnj  w,'pw<?WgOfld« ;.  By  <fi5  i6  (?.  a.  <j-i9; 
•         '1    ,      («J  Chargej^of  VInging  infolrent  ilebtoit'W  theaf- 
,,....  . .  ^^^  in  order  to  Hb^  difcharge,  if ^hcoiielVM^  qptabk 

::m)  7%^  <*»?ge»  «f  tTanlix>rtlng}el^.  orcon»ef»M 

tne^  to  tn«.  praccf  pf  labour  asii  coafiaemeiic  ^  by  ifas 

6  G.  ci  13.  and  19  G,  3.  c.  74,     ;  .       ';;  . 

JiU)  Charges  <jf  carrying  parifli  ^ppfcotica,  P<miM 

Wp  m-ftnict,'  to  ibe  port  to  which  tb*  maflet  bekiofl^ 

lah  }hf  the  i&^yfn,tit:\\  .       ^ 

MSoM  to  Ujr     ■  ••  Ai^  U»t  ibe  fame  in^y  be  ".cotieded  mU.hu  diucb  caie, 

(iw  ntt.  ^^vj  4,  jlttic  expeh«»i$  |>qjlHUe,  tb^  jufttcei  at  tbeira^ 

ral  dr.guarftr  fefforia^  or  the  ygrwtep  jan  of  Atoffii^ 

liife  power'  to  i^ake  one  genor^l  rate  "to  aaima  all  ^ 

mirpofei  aforefard.    12  <?.  *.>r  ao/iCu  .■.,-• 

'-  Wb'!*^»«c  ;iban  fee  aflefled  V/«^  propwtJiiM.  & 

f^fxj  parjft  or  place,  «(  -lyr  »f  $kt  raiit  by.  the  hid/Mtrif 

fit^ir^Upt  im/ittn  u/uaflf  ijftjti, .  Jd.     .  / 

•"  B^  1»hich>ft  vifdrdS  refereitfce  being  made'to  the  ftxioer 

^ii  as  t9  >be  in^n^er  of  proportioning  the  nt&  It  .9 

Ndper  tQ  h)&rt  here,  bow  f be  cafe  itanda  upon  the  fail 

fqrineir  aa«  as; .to  (lOfh  Myiqg  fl^.,tbe  afieflneats :  a»i  H 

■;.  tiy.^r 'tW;We  meritiohtti  J»^  .of  the-  aa  4,.i|,- (Ji? 
i*rtr4  to  iri^ijr;  the  juOiceiwerp  ja  rate  every  inhihitart 
^fthm  their  jjiriTdi^iqn,  >  ,f6cb  rcalbnable  fum,  aj  thfi 
fhoald  think  tbflv^nient.  And  fjy  the  i  /*t.  ;?.  i.  V.  ^8, 
E*ervtowh;;p»rjThj  or.  place  was  to  be  aiTtffed  as  Uitj 
bfuaUy.hadbeeoji.ffiflc^  towards  ^lie  repair  of  bridgfi, 
.  (a)  Ry^he  i4V?/,>;;|.  ,(for;rW,yfl/^,/Mm;  thejflf. 
Iiccs  jvcrc  to  jalJB.e^ve/y  RJjOh/a't  fuch  reafonableiumsaj 
ihey  (hould  thmkjconycjyenj.  _ ,'.*..,  .,„ 

the  raire  was,to  |e  {.i»tt»bJyjfleir?<^.u|j9a.i;,ay.B«ifr-.,; , 

rtiltenhssjmryjtht  Tame  was  to  be  fated,  M^4%iti^ 

,.;, ,n  ?pd.thema^l(ea,  by.  the  43  £/^(,  ^  ^»,/.;,    _."^ 

'-••-;  ,„  (^By  the  ly  .C.  2..V.  4.  {iotftiiinipafiiixitiLmrii 

■■■■■■■'■■  to  Retailed  mother  county  charges." ' 

(6)  By 


.    t^) .  .^7  the  k  I  &r  1 2  i9^.  r.  19.  (for  mairifig  gadi)  to 
be  ftffi^^ea  bj'tfae  Juftices  in  equal  proportions,  on  cVf r)r 
feundrcd»  Ward ^>.  or  other  dififion.  ./'^  .; 
'  (7)  And  fer  vlflf^mirri  (b)rthc  11  /»ir.  now  repealed)  the 
ibraef%«i  to  bt  ratifed'as  for  bridge  ami  gapU. 

So  that  upon  the  ^hole  here  feem%  b  be  intended  iiT 
l^quaf; -propoirtloruble  rate,  upon  every  diviGon,  .,.   -^  . 

//•  22  &.  3.  K\  V.  Inhabitants  of  51;  J^ja/  O^  G^r^  i^'o^^^rtSoin  M 
i£w.^  Tills  was  an  appc^  agiitift  the  gcp^fal  coiinty  irate,  riA,J^^*ig 
aiadr  at  the  quarter  feffiona  for  MdJlip'xi  vfVi(^  ntgii^^ 
wu  confirmed  at  ibe  next  ieneraf  fcSbnf.^  aqd  th^  fol* 
JoMiig  caTe  ftafed.i^That  the  pvi(h  Vf  $/•  P^mlCffvtnt 
^tirikk  in  ttie  cotintf  of  Middfefex^ ,waa  aflelTed  69l«  5s.  v^d^ 
ahhoueh  the  annual  rents  or  valike  of  the  lahdt  and  tene* 
ficiehts  therein  adefied  to  the  ppor>  fate  dp  not  amount  tgi 
3a,^ot.|  and  that  the  pari(h  of  Sh  A^^/i<^W  jii  t)i<| 
faid  coiknty,  was  afleilcd  to  the  fiuhe  bounty  rate  7 1. 5  a.  U}ii 
6hf]r,  ahboiigh  the  annua!  rents,  or  value  of  the  Iifids  an4 
tehi^enh  in  tbiit  parilfa,  charged  with  the  ppbrV  rake^ 
tntovnied  to  140,000  U  dr  thereabouts ;  therefore  the  pe^ 
thibners  conceived  the  fiiid  county  rate  to  ie  unequal.-^ 
tjpon  bearing  the^^ppeal^  it  appeared  to  the  courts  that  ihd 
^Tlegatidns  comafned  in  IM  faid  petition  arid  appeat  were 
ime'i  but  the  court. coiiceiviilg  th^y  were  hot  author ifedl 
by  12  <?.  i.  or  any  othlir  law,  to  varj^  the  proportions  o( 
the  eofunty  rate,  as  it  h^th  continued  in  its  pfeTent  forfl^ 
finee  the  year  1 739^  did  thereJTore  difmifs  jhp  ^id  app^al*-^ 
After  hearing  counfel  on  both  fides,  L.  MansfiiU.  faid^ 
There  is  great  hardflnp  in  thb  ca& ;  but  the  point  is  ftfttled 
hy  the  authority  in^/^tfri/r*i  ltip$ris  /j^^  and  ite.can  give 
hordfief.  The'diviftoiYs  of  the  land-tax  were  fffttfcd  19 
1^94/  By  IbelA^^afe  of  the  metropOUs  it  happe^ed^  that 
tt  jlreat^aanttty  of  the  land  in  lt^eflminft&  h%%  (tifct  beeii 
bti^lc  upopi  bdt  flic  aQ  having  laid  (he  ux  upon  .the  iU 
«i)S:)n,^he  diyifioH'^s  no  ftirther  liable. than  before.  Id  thii 
caft  tb  be  fate  the  i^Vf^^  is  ditFerent^  but  ttie  rcafon  is  the 
fanie^iil  \xtW:  ;'lB>y  thti)  afi,  /CountV  l-ates  fire  to  be  colleaed 
trf  Are^filme'flifahner^as  rates  l^s^  hetn  ujualfy  coUeded  ia 
Ihejeyeral  diftrids^  upon  pari(hes#9  mmine^  and  not  upoft 
iiidivrduaNb  We  have  no  authority  to  alter  this'pfqpor* 
tU>n,  hotWtifaftsndtng  change  of  ciroumftances,  and  thoygh 
cbnvf Aved  that  the  e^ciity  of  the  cafe  is  with  the  appellants. 

And  where  anjr  perfon,  Tibcrty,  ^ivifion,  or  place  hath  JJj^  t««ptf4 
iifbatt/ cdotrf^tcdy  or  Is  liable  to  pay,  only  to  ofte  or  STwi** 
^  .  .  *  N  n  1  more 
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more  of,  and  not  to  all'  the  rates  hereby  intended  to  be 
railed  and  thrown  inta  one  general  rate ;  the  juftiecs  at 
their  genera)  or  qnarier  feflions  may  order  and  afcertiin 
what  proportion  thereof  fliall  be  afleflTed  on,  and  paid 
by  fuch  perfon,  liberty,  divifion,  or  place,  iz  G,  i, 
r.  29/5. 

As  for  inftance,  where  by  the  ftatufc  21  H.  8.  e.  5. 
towns  corporate  ar.e  charged  for  the  repairing  of  bridges 
Within  their  refpeflive  liberties ;  and  the  counties,  for  th^ 
bridges  out  of  fuch  liberties;  in  fuch  cafe,  a  town  corporate 
ought  not  to  be  charged  towards  the  bridges  in  the  county 
at  large ;  and  confequently  ought  to  have  an  abatement  in 
the  rate  charged  upon  them,  in  fuch  proportion  as  the  ex- 
pence  of  bridges  is  to  the  u  hole  ex  pence  of  the  feveral  arti- 
cles charged  upon  the  faid  general  county  rate:  as  if  the 
cxpence  of  bridges  be  a  tenth  part  of  the  whole  expence 
chargeable  upon  the  county  rai^,  then  fuch  town  corpo- 
rate ftall  have  an  abaterrent  of  one  (hilling  for  every 
ten,  which  it  would  otherwife  be  charged  with  in  foch 
rate. 

And  by  the  13  G.  2.  e.  i8.  /.  7.  Where  any  liber- 
ties or  fianchifes  have  commiffions  within  themfeives, 
andare  not  fubjeft  to  the  county juftices,  and  do  nor, 
nor  did  before  th^  12  G,  2.  contribute  to  the  county 
rates;  the  juftices'within  fuch  liberties  may  exercife  the 
fame  powers  within  their  liberties,  as  juftices  in  their 
counties. 

Which  f»id  rates  the  high  conftablc  (hall,  at  fuch 
times  as  the  faid  Juftices  by  their  order  in  feffions  fliali 
direft,  demand  of  the  churchwardens  and  overfeers; 
which  demand  (hall  be  made  in  writing  (A),  and  given  to 
them  or  any  of  them,  or  left  at  their  dwelling  houfcs,  or 
afBvedon  the  church  doors  by  the  faid  high  condables. 
12  (7.  2.  f.  7.9.  f*  2. 
Oyerreerttopaf.  Whereupon  the  faid  churchwardens  and  overfters  (hall, 
in  30  days  after  fuch  dtmand  made,  of  the  money  col- 
lc6lcd  tor  relief  of  the  ppor,  pay  the  fums  fo  aflcfled  on 
cacb  parifh  or  place,      12  G.  2.  c.  29.  /  2. 

And  if  the  churchwardens  or  overfeers,  or  any  of 
them,,  fliall  ncgledt  or  refufe  fo  to  pay^  the  high  con- 
flable*  ihall  levy  the  fame  by  diftrtfs  and  fale  of  the 
goods  of  fuch  churchwardens  or  overfeers  fo  refufiog  of 
/icglefling,  by  warrant  of   two    or    more   juftUes  refid-' 


Placet  exefn|>t< 
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Hh(1t  confftblc 
com^kede. 


To  he  lev'©! 


in  or 


ne^r  fuch.^^rifh  pr  place*      12  6. 


2.  €,  29. 
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And  the  receipt  of  fuch  hi^h  conft^ble  (hall  be  t  full  High  co4ft.bic*t 
dlfchaige  to  the  church wa/dcns  and  ovcrfeers,  or  other  per-  '""'P** 
£bn  paying  the  fame.     12  G.  2.  c.  29.  /.  2. 

Where  there  is  no  poor  rate,  the  jufiices  in  their  ge-  Cafe  where 
neral  or  quarter /eflions,  fliall  by  their  order  dired^  the  fuffi  *{^^<=  ••  **«  p««' 
^/Tefled  on  fuch  panih,  townfbip,  or  piace,  to  be  rated  and 
levied  by  the  petty  con  liable,  or  ether  peace  oliicer,  as  mo^- 
ney  for  relief  of  the  pcor  is   by  luw  to  be  rated  or  Uvied:  v 

Which  fum  lo  rated  and  levied  {hall  b*  ^>2id  by  him  to  the 
high  conftable,  and  (hall  be  demanded  of,  paid  by,  or  levied 
on  fuch  petty  conflabie,  in  the  fatne  manner  as  before  of 
the  churchwardens  and  overfeers.     And  if  any  petjy  con-  '  • 

ftable  ihall  pay  fuch  fum  before  he  harh  coIlc(Sted  ir,  he  may 
after wa'ds  rate  iind  levy  the  fame,  or  may  be  allowed  and 
rcimburfed  the  fame,  out  of  any  cdnfta.blc's  or  other  r«te, 
which  ihe  juHices  in  their  feiSons  (hail  order  and  direA. 
12  G.  a.  f.  2q.  /.  3.  ... 

jSs  monty  fen  reluf  of  the  poar  Is  to  be  rated  or  levied^ 
That  is  to  fay,  by  taxation  of  every  inhabitant,  parfon, 
vicar,  and  other,  and  of  every  occupier  of  lands,  houfes, 
tithes,  coal  mines,  or  faleable  underwoods.     43  £/.  c,  l. 

And  whereas  it  will  be  inconvenienr  to  many  towns^  Northern  conn* 
parifiies,  and  places,  in  the  counties  of  Tork^  Dcrby^  Dur^  ^^ 
ham,  Lanca/ler^  Chfler^  Pl'tfimorland^  Cumberland^  and 
Northumberland^  that  the  faid  rates  Oiail  be  paid  out  of  the 
poor  rate;  the  juftices  at  the  general  or  quainter  fcffions, 
if  tbiy  JhaU  think  CQnvtniLniy  may  order  the  fum  aflcffed  on 
any  fuch  town,  parifti,  or  place,  to  be  paid  by  anJ  levied  on 
the  petty  conftable  (B)  in  fuch  manner  as  is  above  dire£ied, 
in  cafes  where  no  rate  is  made  for  the  poor.  12  G.  2* 
c.  29.  /.  4. 

If  they  Jhallihink  convenlenil  By  which  words  the  juftices 
in  thofe  counties. may  order  the  rate  to  be  paid  by  either  of 
the  two  methods  before  mentioned,  accordmg  to  their  dif- 
crftions;  that  is  to  fay,  either  by  the  churchwardens  and 
overfeers  out  of  the  poor  ratcj  or  by  the  peity  conilables 
by  an  aScflment  after  the  manner  of  the  poor  rate. 

The  faid  high  conftables,  at  or  before  the  next  feffions  Hl^h  conftabU 
refpedivcly  after  they  have  received  the  money,  fhall  pay  iop»ytothe 
the  fame  to  the  trcafurer;    and  the  money  fo  paid  {hall   ''**^*"'^* 
ie. deemed  the  publick  ftock.     12  C  2.  c.  29,  /,.6. 

And  the  t;Lcafurer's  receipt  {hall  be  a  fufEcient  difcbarge  Trtafai'u*! re> 
to  the  high  conftable.    /.  9.  .•  *«P«- 

And  the  faid  high  conftables  {hall  deliver  in  a  tru^  ac-  High  confiablc 
count  pn  oath  (if  requir(;d)  of  the  nioney  by  them  received,  *«««ottnt. 
before  the  faid  ju{iiccs  at  their  general  or  quarter  fef- 
Nn  3  '  fiona: 
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iipOM  and  if  wHf  JTiich  bigh  OHiaable iktll«fglea  of  ttfut^ 

HMlemaod  or  levy  as.^rafiiid,  pr  to  accMipi^  tb^  ^J^a  jij^, 

tim  9t  Ibcir  genertl  or  oiiancr  fclBont  oiasr  commit  km  i<i: 
;.   cbr  comndn  (ft^l^  patil  be  {ball  havi;  cmfed  fuch  ratet  ia 
;  ^demandc'd  and  kvled,  aod  ^»1|  b^v^  r^nd^ed  a.uim. 

account.    Aod  if  it  (hall  appcv  by  fyicba^coiuiftc,  thataajr. 
.      fkiflb  b  f eiaaiQing  inUa  ba«it»  and  he  (biril.|ioc  myo?er  the 

fame  iDihe  tiej£iie/»  tbcy  aiqrcooiqiit  btoi  C^U  be  pay  tjic 

fwc,    /«. 
.  Vittyc«ai«VlM   -    And  the  judices,  at  their  gepera)  or  ^quarter  ieffiona^ 
JJJ^J^]*^*^  -  'nay  oblige  by  tbeir  order  the  petty  cendaSle^  or  ^ny 

othcf  pirloa  empDwcied  tolevy^  col)e£^»  or.  receifc  a^iy  Cuo^ , 

fox  ibe  pvrpofts  aforefaid»  aod  who  bao^  any  .fiifi  io  ^^.c. 

b«ndi^  to  account  ind  pajtovec  tbe  f^ne,  if^;li4i^^o}ami^. 

as&^btgbxotAakt^i   /'ly.  -•  ^,-..,v. 

^Aim\ rif.       And . the  ucafiicei' ihall  pay  fo  mn^ . of  tbe,iOH)iiar  ii^ 

|(K^iiicaMt       biahaiidiiofiichpe^feiit»aaahe}i[^€fs4o  (ag^mJ|i4(^y 

tbclt  onier  froon^'wie  to  fupe apjMiiAr)  fof  ^^^fejHWJf  Mff^, 

pbAa  of  lib^iiid  above  meoiiontd  a^  and  fgt  W^y.m^ 

t|fe8:aod  purpofei  to  wbi^b  dir  piiUitk  Ac  it.of  a«jy  cmmy^ 

iity»  diyifieoi  AT  liberty,  ia  orihail  bc.ai^plicaU^    i*^* 

U3Am[  /or  day  «#6i9f  i|/if  W  A^»r|i#  ^  ^^^  ^  ]M^^ 

.^^  i$iti^U<^y  4'^  3a^*  3^  £  V.  lob^bitaotf  f£il^. 
TiKt  itfflofiarbad^  ord^rfd -  if^Qtmf  fo  be  advanced .  by :^« 
ti^afitrer todtsfiead ibo county againft ^  ^e  mt^ 500 U Jpv* 
potti^n  ffaemiby ''L^  XaigfMirM^  at  ibe  affiz^a  for  ^et ;«« 
piairiog the ci>unt]f[|ad)||  ant  mUeh  had.bfcA  i^jBrejiied^^ 
tbo^vxfihcqiier.;,.  Qct  being  reo^dved  by  €^ti$ifMflf  ^WI^ 
objefted,  that  |he  Q[iagi((rat^t  ^Quld  apply  tbe  publfi^ 
aoooey  toifuBi  p^rpofta  ocily  aa  afo  rpecifictllf  prmld^m 
bysaA  of^parliiBiientiy.oir  fanAioaed  by  Jong^  ufi^gQi^:^ 
tbi  cmrt  |ield^  that  tboorderwM  gCKi4  /or  ^nfhercfinrga.^ 
$yi8.t«iipoired.on  «ucoumy»  andMrhece  eoila.o«ceiEu%W^ 
in  quefiioofng  the  pra|^riety  of  ads  dil»no  to  iaforcC;.^f^ 
duty,  the  m^ftrate^  who  have  th<  fnpeuntefidafice  mgf 
thc^unty  perffi  :have:  mctffmX^  ^  ^^^'  ^^^  i'^W^  %Mi^ 
rxpencea  out  of  ^hc  coiinty  flocl^.  And  B^ttin  J*  faid,  if 
bis^^o^aion^  tbe  tr^  cpofiru^ioo,  of  tbe^ad  jS|  ibai^lbe 
pefc^ry  expenccs  pf  eYcry'tbing  relating  to  ibe  fubjkfia 
tberiii)  meiitiot^,.  jimft  be  bocii.Vy  i^  ^iinty,  and  paid 
out  or  the  county  fiocf*.  If  j^'wfrre'oth^w'ile*  tlieraffilf^ 
nia|ifira(et  of  4  county  iyoH)d  he  (Mit  in  aLpeiLi}ous  fuoetiMi 
in  a  variety  of  ca(e3  th,at  niighV  happei^    purt^.  and  £9^9 

^y^s^u   *         '^::^" ...^.>,V"'-  /    '*Va" 

7rtirvTct*«  t£?        And  tfie  frrafbret  (halt  kvep  a;  i>obk  of  eii|riet>.  0f  we 
f «"^  fucus  by  him  received  and  -paid  \  and  IbaU  del\v'cr  in  a  troy 


aeeooot,  on  o«A  ir required,  of  hi*  itcelpti  and  diONirfr.  "  -  ' 

m^y,  lolbejwftJcwMewiy  geiwral  'ociiwier.feffioMii. 
and-dfA  fbe  pjopef  *oadim  farsthC'^iuBt;  >to-bt -iatpfi? 
ateitaft  thewMKlrof  ibe  fcaooi;^  /.  f .^^  ^  >  ^'  •''  «  • 

tlfcirgeoe«*or4i«fter  fcfflon..  ihiU  be  •  fuflkiMrA^-.S^';;r...b. 
cftxrei  to  Om^tikatK  /  9;- , ;-  ■ '  '   >  -^      ^^ '"-j^ 

•And'no'new  fat* ihiH  be:  ipadB,iHiiiil.i»  apiaactf  tfa*J«ewnte»hea 
titafiiref »  accouott,  ot.othanMfe,Mhat  ttaow  fcurttoarftta  «•  ••  •^« 
money  cdkaed  havo  been  expended  for  the  purfOSt^tfom*, 

;«  tijfc  chiflwbwardens  jiod-ov»feers >of  aoy.patifliyowAppdil;":':  •; 
pBiJt,ffialt  think  fucb  parilhor  place  »»vw»ntteA|..  ihey^ 
^  apfieal  10  the  next  general  or  quime*4cAoon  ^gainA; 
ftttfremof  tba  rate-only  aa  m»f9&&  fuch  pariih^'OK 
placeai  but  foch  rate,  upon  the  appeal,- flannotfaequaei-^ 
e9iin'frg*r*to  «y'otker  puiSbf^  wfiaen^  /.^t.      -        y;    ^ ' -. 

"fViti&lilrtm  eo  iemo»»  MOf  mtetror  »dy  <>i*ir  or  CmwW  -- 
aihei  bMo«adingl  of^ttae  fefllem  towohiog  fncb  rntef^  fluA: 
Ij^irtriftd  biit  npttn  motion  the  firft  «cck-:of  the^wai  teroi 
sft^lbi  ftne fcr  appealing  |ro«  fiichr  ntea  orofdcnc; !»< 
mini  i  *iti  on  fcafcfcigit  appear  id  the  court  by  afidaeit^ 
dr MMnHfei  that  the  nc^itf  of  <be  ^ueftkn  oirfiicb  appeal 
^  tirdd4,  «rtH  by  fiJ&  waaovel  come  pr(^ly.io  jwigaeatA 
AtM  no  Ibeb  imkfm  flwlt  be  allowcdj  ontilcfiiffcMit 
fteurity  be  gi»en  » the  ttcafiifer,  in  the  :fKae  aof  Moiets 
p?6recutether#r<f«rvir.witbdfca,  ihi'to-W tbff «off:.i« 
iHe-^n^  at  *nten  Otall  breonftnnedw  Nor.flulh.aii|r.rnei| 
lat«iti-  oi^feWi  or  pfoceedinge  be  qoaflied  for  moirof  ^A 

imfr-f^tt, ■■  ■ :  ■''■>  ■■   -'  --j\  '■» .--^ ■,  - --y^ 

'•'  A«a-no  iiaibnDfall'  be  commencaiiiageinfti  any  pccte 
W^ft«iHb«»*«»"*'8"*^  "**•**  *"y  *■"*''  on  arty  ratrf 
#^d)'  fl^^ll '  be  OUaaw*  00  a  tnturari-a  otlmwife^  Ide 
JHV' money coH#«wl -or  reeoiaed  on- iw*  taoB  beforetbt 
f|rtW*>i^  W«  bnW^  i  bat  *«|«er(iBH  whoi«»«  paldi  ea 
im  rife  mow  thMthey  oi^bcto  lorrrpa^  :flMll  bete» 
jUid.  or  have  the  fime  tikniftiim  tbe'-ncxt  nn.<f.  1:8*  i 
KT  ^i..?    (  '...-.' .1 .'.      Ji-  •••  ■.    ■-    :  '"•  .    :.;•.;-.-•>■!. 

' :  #.''HkH  e6hftaW«?s  wari^fji  loleVy  »he  tare.' 

■ '  \.'  ~  .  .  f  TSj  (he  church wi(ridenr«id  bv^iee)ii''oit 
Weftmorlaind.  A  -  jj,g  ^  o^tbe4owhflili^f  .r-parlfiiiTir 
-ItendalWard.  ij:.  ^;intbe-fiid'datift|y.^  -         '-^"• 

B^  Y  mrlut «/  an  trdtr  tfbit  majt/if's  jajlita  «/-  fbe 

.".■•  .   '.   '.-.  ........  i:..;N  n.  4r-  .■■.■■..:       '^" 
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t fumbled^  y^u  an  hmby  reqmui  in  thirtf  days  timi  frwm  ym9 
rtcitpi  of  this  freapty  §r  §therwifi  having  had  dm  aPtiti 
thereof  J  to  pay  to  me^  out  of  $hi  money  by  yw  co!k&ed  or  to.  be 
(oUeSfed  for  the  relief  of  the  poot,  the  fum  of  — —  being  the 
proporthn  of  your  faid  t(,wnjhip  [or  parijb]  for  andtowardt 
the  gentral  county  rate,  fcr  the  repairing  of  ^idgis ;  repairing 
of  the  gaoU  and  for  the  relief  of  prifoners  thortm  ;  and  for  the 
felief  of  the  prifoners  in  the  king's  bench  and  marfhalfea  prifns ; 
repairing  the  flnre  hall\  repairing  ami  furni fifing  the  boujo  of 
forre^ion^  u/ith  the  faiory  of  the  keeper  thereof  \  the  treafurer^s 
falary  ;  the  cor  oner'' s  fees  •  the  charges  concerning  vagrants^ 
fliiiers  carriages^  conviGing  and  tranfporting  felons^  and  ether 
(ounty  charges.  And  herein  you  are  not  to  faiU  on  the  peril 
that  jball  enfm  thereof.     Given  under  my  hand  /A<.—  day 

tf 

John  Bracken,  High  conflahU* 
•  •  « 

B.  Or,  i|i  the  northern  counties  above  menttonfci,  the 
juftices,  if  they  think  propt^r,  inftcad  of  ordering  the  money 
to  be  paid  by  the  xhurcbiMardens  and  ovcrfeers,  mty 
order  it  to  be  paid  by  the  petty  conftables ;  and  then 
the  high  conftabie's  precept,  to  the  petty  coiillables  may 
be  thus: 

Weftmorland.    J  To  the  confiable  of  ■  in  the  faid 

Kendal  Ward.  \   county. 

•TJ  Y  virtue  ^  an  order  from  his  majeflf  s  jufiices  of  the  peace 
-P-  in  4indfor  the  faid  county^  iu  their  general  quarter  fejfiotii 
pjfembled^i  you  are  hereby  required  to  rat  ft  the  jun^of  '   • 

f^ithln  your  co^fiab/ewick^  for  %vhicb  you  are  to  mais  am  efnal 
rat£  within  your  faid  conjlabletuicit  and  to  kvy  {hefami^  imfueh 
Planner  oi  mom)  fojr  the  relief  of  the  poor  it  by  law  to  be  rated 
or  levied:  Which  faid  jum  you  an  to  p^y  ^aio  me.  in  thirty  days 
time  from  ^our  receipt  of  this  precept^  or  otheri^i/e  having  had 
dtu-  notict  thareofi  the  fame  being  the  propotti^n  of  your  faid 
fOnJl^blewick^  for  and  towards  thi  gMoral  county  rat4^  for  the 
repairing  of  bridges  ■       »> 

And  To  repeat  the  feveral  particulars  as  in  the  laft  prece* 
^ent  \  and  that  for  this  reafon,  that  the  people  may  know 
\j^hat  it  |s  they  pay  their  fnoney  fof. 
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Cu0om0* 

THE  hws  relating  to  the  cuftoms,  (o  far  as  juftices  of 
the  peace,  conftables,  and  other  fuch  officers,  are 
concerned  therein,  being  confiderably  connefied  with  the 
laws  of  excKc.  it  is  thought  proper  to  refer  this  fubjed  to 
the  title  CtCifCf  u^here  the  whole  will  be  more  clearly 
comprehended  under  one  view* 


CU0O1B?  TOtulo^um* 

TH  E  cujles  rdtulorum  is  he  that  hath  the  keeping  of  the 
rolls  or  records  of  the  feflions.  He  is  always  la  juftice 
of  the  peace  and  quorum  in  the  county  where  he  hath  his 
office.  He  is  a  nnan,  for  ih^  moft  part  efpeciallv  picked 
out  either  for  wifdom,  countenance,  'Or  credit.  He  is  the 
principal  civil  officer  in  the  county,  as  the  lord  lieutenant  is 
the  chief  in  milita^  command.     4  Black  Cent,  272. 

By  the  37  H.  8.  r.  i.  (which  was  altered  by  the  3  & 
4  Ed'  6.  r.  I.  but  reftored  by  i  W.  c.  %i.)  No  perfon 
fhail  be  appointed  to  the  office  of  cuflw  rdtulorum^  but  fuch 
as  (hall  have  a  bill  figned  with  the  king's  hand  for  the 
fame ;  which  bill  figned  (hall  be  a  fufficient  warrant  to  the 
lord  chancellor  to  make  a  commiffion,  affigntng  and  autho- 
rizing thereby  the  fame  perfon  to  be  cujioi  rotulorum^  until 
the  king  hath  by  another  bill  with  his  own  hand  appointed 
one  other  perfon  to  have  the  fame  office,  by  himfelf,  or  his 
'  fufficient  deputy,  learned  in  the  laws^  and  meet  and  able' 
to  fupply  the  faid  office. 

In  purfuance  whereof,  the  laft  claofe  in  the  commiffion 
of  the  peace  is  generally  to  this  efFed :  *<  Laftly,  we  have 
•*  affignrd  you  the  aforefaid  ■■  '  ■  ■  keeper  of  the  rolls 
'*  of  our  peace  in  our  faid  county,  and  therefore  you  (hall 
**  caufe  to  be  brought  before  you  and  your  faid  fellows, 
'*  at  the  days  and  places  aforefaid,  the  writs,  precepts, 
*'  procefles,  and  indi£tments  aforefaid,  that  they  may 
*<  l>ea'nfpe£i€d,  and  by  a  due  courfe  determined,  as  is  afore« 
"  faid." 

The  cuflos  retulorum^  by  virtue  of  his  office,  having  the 
iPllftody  of  the  rolls  of  feffions,  ought  to  attend  there  by 
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bimlelf  or  blt^pu^»  wli»  u  the  derk  orihrp^ice.  GnuA 


■f-'  » ^"■■■^. 


■^r 


JM^to^. 


Wtai 


.Iiilot«enf  debtors  ImMgbt  lo  the  affizes,  in  order  tb^^ 
4ifcharged»  fluU  ptjf,  fv  tbeif  >rtf^i|pgotbitbert  not  ejc-* 
eceding  i2d.  a  auhe  i  ind  if  tbef  aoe  ml  fUe  M>  pAf»  tbe«t 
the  ftine  (ball  be  jpaid  by.  the  Ireafiiitr,^  pq^  of  ibc  CVMJt^ 
tocrji^,    9x(?'«.  <^a9-/ IS*  ;  ,       ^  .'», 

Deer.    See<Mlfir« 
I>cfiiiMKioii,    Sec  j^mit^  ; 


^  P^o^  if.  ^aw,  'ti][H>n  wiiich  the  defendant^^dir{l%'» 
^lowisig  tEe/iaft  to  Be  true  aa  Uid  hi  tbe'^WBGiyilt; 

^  i:4.  c;'s^,  /'  ^  ;   -■  ^;:  ;^  ;• -7  '  *;v^ 

. .     In  erimioat  cgfyi  jnot  f apital,  :if  xfiijimviiwl  j^ipitr%  ^ 
.  !  aa  iiidi£bni|it^  the  opurt  will  hot  giV^  jydj|mttif;i^^tt^  * 
bim  to  aofwef^overy^^bai  ifioal  j^^^^  £SiSi.rj^l\ 

'^•.  • '  - -fDecnanniv''^  •/■.>.' r.;---' 

;itit.        rxKODAND  is»  when  any.ih9veit>te]thiog  inl^ibtet 
,^^.    '^'pr  beaft  anioiate^  doth  move  \6  6i  cattle^^^ 
tunely  death  of  ajay  >ea(biiabK  creature,  M'ttil^fiS^ 
without  the  yi'ill  or  fault  q(  tiad^e^^ia  v  i^^ 


TbtS|  tltlTJoi^  if  bemft  propeily  hMiiei^e*  nor  pobiilitlilf 
us  a  crime,  yet  it  it  ukea  noeice  of  bjr  the  law,  at  &r  » 
the  nature  of  the  thiols  wilt  bea>,  ia  ordejr  to  raife  ibe 
greater  abborfence  of  murder  i  and  the  unhappy  inftru- 
mem  or  occafion  of  fuch  death  is  called  a  deodand  (iU§f^ 
dandumjzni  forfeited  to  Che  kingi'and  was  anciently  paid 
into  the  hands  of  the  king's  aloioner,  to  be  applied  to  pious 
ufts  for  the  fot|i  of  the  deceafed*  .  AHb  all  fuch  weapons, 
whereby  one  man  killsvnotbtf,  are^^rfeited,  3  Inft,  57. 
I  Haw.  65.     F9JI.  265. 

'  This  forfeiture  is  fiiif  part  of  the  tafual  Itteoue  o^  ti^ 
crown^  unlcfs  where  lords  of  franchifes  are  entitled  *to  it  ty 
Zrit9r.  '  For  no  man  can  prtjcntf  to  kl  W  to  the  f^oods^of 
felif^murdcrers  of  other  fekins»  p^  of  but*law«|  happening 
wilihinhis  royahy.'  y?^.  165.  • 

'  It  feeihs  dearly  levShd,  cont^#^y td  ih^  fo^rmer  opinions/  Hor re  idltiai  m 
(hat  a  horfe,  or  the  like,   kHlin^  ^  an  iiij/iwl- within.- the  "*^**^ 
age  of  difcretioni  is  as  rnocb  iinfeiicd  as^f  he  were  of  age. 
I  H^nv.  66.  J.  ,  \     , 

•     Alio,  it  was  afictentW  hdden,  that  things  /jr#i  to  th^  Thuiiflfifai 
frnMi^  as  the  wheel  of  a  mill,  or  a  bell  baneing  in  the  <o^'KciMt4« 
fteeplc^miiy  he  d^andsj  but  b]abe  later^refolutions  they 
cannot,  unlefs  they  were  fevered  before  the  acciJcot  bap« 
pened*  .  1  Haw.  66. 

It  is  agreed  by  all,  that  a  jUp  in  fair  water,  from  Shiptialilt 
which  a  man  fiilla  and  is  drowned,  irtiot  forfeited,  becaufe  "^'^t 
perioos  at  fea  ere  continually  expofed  to.  fo  man^  perils, 
that'  the  law.  imputes  not  fuch  inisfortones^  to  the  ihtp» 
Alfo  it  faemi  cle^r,  that  when  a  man^  ridmg  qn  a  liorie 
over  a  river,  is  drowned  thro*  the  violence  of  tbefiream; 
the.borfe  is  not.  fprfeited,  becaufe  not  that,  but  the  water 
^<tji,  his  deaUi*    But  it  is  (aid,  that  a  (hip,  by  a  fall  from  aiilpi  !a  fi«« 
whichla  man  19  drowried,  in  the  frefli  water,  (hall  be  for-  ««(»• 
^ited;  but  notthe'iiierctiandiae  theiein}  Becaiife  they  nd 
way  contribute  to  his  death*     And  by  the  fame  rea(bn  it  FAliliiifttm 
feemt  that  if  a  roinridingon  the  (hafts  of  a  waggon^  fall  ••••••ftiWa 

to  the  ground  and  break  his  neck,  the  horfes  and  waggon  ^^^^^^ 
pnly  are  foHisited,  and  not  the  loading,  becaufe  it  no  way 
contributed  to  his  death  r'for  which  %eafon,  where  a  thing 
pot^n  motion  cauiSesVmarTs  d^ath,  that  part  thereof  only, 
which  is  ihe  Immediate  caufe,  is  forfeited*    ^  wherp  om 
'dim^tng  u^n  iKe  wheel  of  a  cai^t,  lyhjle  it  ftands.ftitr,  ftifib        "       " 
fiom  >t«  ajn4  ^ies  of  the  fall,  ibe  wh^el  only  i^  forfeited!  Thiiiib 
Bui  if  he  ^ad  Wpn  killed  by  a  bruife  from  oiie  ofthe  WHeefs  "o^*** 
Veing  lit  mottpn,  the  loading  :(lfo'wbutd  have  been  forfeit- 
(di^aufe  thf  weight  tbeseof  made  the  hurt  the;  greater^ 
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A  cvt  meeiiQg 


•Weight  of  eaith 
falling. 


Vear  uid  daj. 


lound  by  (he, 
c  rcner'a  in- 
queft. 


and  it  is  a  general  rule,  thit  wherever  the  thing  which  is 
the  ocoafion  of  a  man's  deaih  is  io.inotion  at  the  time* 
not  only  that  part  thereof  which  immediately  wouads 
•  him,  but  ail  things  which. move  together  with  ii,  and 
help  to  make  the  wound  more  dangerous,  are  forfeited 
alfo.    Id.  . 

Thus  a  cart  met  a  waggoo  loaded  upon  the  road,  and 
the  cart  endeavouring 'to  pafs  by  (he  waggon,  was  diiven 
-Upon  an  high  bank  and  over turnrd,  and  thrjcw  a  per* 
fon  that  was  in  the  cart,  juft  before  the  wheels,  of  the 
.waggon,  and*thc  waggon  run  over  him  and  killed  him; 
it  was  rcfolved  in  this  cafe,  that  the  cart,  waggon,  load- 
ing, and  all  the  horfes  were  deodands,  becaufe  they  all 
moved  to  the  death,     i  Sa!k.  aao. 

If  a  weight  of  earth  fall  upt  n  a  worker  in  a  mine, 
and  kill  him,  the  weight  of  the  earth  is  forfeit,  and  not  the 
whole  mine,     i  /f.  H.  4>o. 

In  all  ihcfe  cafes,  if  the  party  wounded  die  not  of  his 
wound,  within- a  year  ^nd  a  day  after  he  rec<  iv/td  it,  iherc 
(hall  be  nothing  forfeited,  for  the  hw  doth  not  look  on 
fuch  a  wound  as  the  caufe  of  a  man's  death,  after  which 
he  lives  fo  long :  But  if  the  party  ^\c  within  that  time, 
the  forftiture  (hall  have  relation  to  the  wound  given,  and 
cannot  be  faved  by  any  alienation  or  other  a(3  whatfoever 
in  the  mean  time,      i  Huw^  67. 

Hovk'ever  nothing  can  be  forfeited  as  a  deodand,  nor 
feized  as  fuch,  till  it  be  fqu nd  by  the  coroner's  inqueft  to 
Jiave  caufed  a  ihan's  death;  but  after  fuch  inquifition, 
the  (herifF  is  anfwerable  for  the  value  of  it,  and  may  lery 
.the  fame  on  the  town  where  it  fell,  and  therefore  the  in* 
queft  ought  to  find  the  value  of  it.     Id. 

And  -if  the  coroner  omits  his  duty  in  this  cafe,  the 
inqiiifiiion  may  be  made  by  the  commiflic^Qers  of  gaol 
delivery,  oyer  and  terminer,  or  of  the  peace.     1  H.  H. 

After  all,  as  this  forfeiture  feemeth  to  have  heeq  origin- 
ally founded,  rather  in  the  fuperflition  of  an  age  of  ig- 
jiorance,  than  in  the  principles  of  fo.und  reafon  and  po- 
licy, it  hath  not  of  late  years  met  with  great  countenance 
in  WtftminJitr^baiU  And  when  juries  haire  taken  upoa 
them  to  ufe  a  judgment  of  difcretion,  not  flrid^ly  within 
their  province,  for  reducing  the  quantum  of  the  forfeitures 
the  court  of  king*&  bench  have  refufed  to  'interpofe  in 
favour  of  the  crown  or  lord  of  the  franchife.  In  the  cafe 
of  AT.  and  Ro^fiy  coroner  of  KtnU  H.  5  6.  a.  the  coroncr*s 
inqoeft  found,  ihat  a  .man  fitting  on  hia  waggon  accident- 

ally 
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ally  fell  to  the  ground,  and  that  the  horfes  drawing  the 
waggon  forward,  one  of  the  fore  wheels  crufhed  his  head, 
of  which  he  inftaatly  died,  and  then  concluded  that  only 
the  wheel,  on  which  they  fee  a  fmall  value,  moved  to  hit 
death.  A  motion  was  made,  in  behalf  of  Mr.  Mwpeff'an^ 
lord  of  the  franchife,  for  quaflilng  this  inquificion,  upon 
affidavits  tending  to  (hew,  that  the  cart  and  horfes  were 
equally  inftrumental,  which  indeed  the  finding  of  the  jury 
did  fufficiently  implyl  But  the  court  was  very  clear^  that 
neither  this  court  nor  the  coroner  can  oblige  the  jury  to 
conclude  otherwife  than  they  have  done,  and  would  not 
fuffer  the  affidavits  for  quafhing  the  inquifition  to  be  read. 
A  like  cafe  came  on,  M.  29  G.  2.  K.  and  DreWj  aoroner 
of  Middlefix.  The  coroner's  jury,  upon  view  of  the  body 
of  a  perfon  killed  by  the  like  accident,  fpund  that  only  one 
wheel  of  the  waggon  moved  to  the  death.  The  court,  on. 
inotton,  in  behalf  of  the  lord  of  the  franchife,  granted  a  * 
rule  for  ihewing  caufe  why  the  inquifition  (bould  not  be 
quaflied  for  this  mifbehaviour  of  the  jury.  On  the  day 
for  ihewing  caufe,  Mr.  Hume  Campbell^  counfel  for  the 
lord  of  the  franchife,  informed  the  court,  that  upon  looking 
into  precedents,  he  was  fatisfied  he  could  not  fupport  the 
rule  :  and  thereupon  it  was  difcharged.  The  cafe  of  the 
King  and  Rolfe  was  mentioned  on  this  occafion,  and  greatly 
lelied  on.     Foft.  266,  .  . 

Dice.      See   €mH  dtiti  SDtce^    and 

&tamp0t  .         .       .  • 


/.  OfprcUjlantdiffentersingeneraL 
IL  Dtffinting  minifters. 
IIL  Dijfenting  fcboolmafters. 

I.  Ofprotejiant  dijfenters  in  general. 

(i)iyY  the  I  El,  c.  2.  /  14.    Every  perfon  not  having  To refort to 
^  reafonablc    excufe,    fliall    refoii   to    their    pariflx  cl^'"**'**^, 
church  or  chapel,  or  upon  reafonable  let  thereof,  to  fome 
ufual  place  where  common  prayer  (hall  be  ufcd,  on  every 

funday 
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ftipdif  and  btiifyLf ;  on  pMn  of  punUbmcnt^j  th^  CtftUr^ 
0f  the  chiirclif  or  of  forfeitiog  for  siyefyoSinte  tt^.  '■ 
-  (2)  By  the  zj  EL  c.  i^  Every  .{MprjToni  ibpye  the  i«  of 
I69  who  ihall  not  repair  to  fome  church*  or  chapd^  of 
i^fual  pUce  of  comiaoo  |Nrayicr}.JpialI  focfeit  fof  every,  niontill 
ioi«  And  if  he  0)a)l  forbear,  fpcj  2  inontba  He  ftall, IhI 
bpund  to  the  good  behayloor  till  be  conforoi^    ^         ,      * 

(rig  to  church,  having  been  oofceconyj^aedj  (na/l,  wltW 

.   ^.     /.  dut^aay. other  indi^ipent  or  convi^ipn,  pay  BalT  j^i\j 

,'. .     '     ,. ';  into  the  c>u:bequer  iol.  fol  every  mouth  afterwards,  lintil 

.  •    5p cooform  1  wh^h  if  he  (ball  omit  fo  do»  the  kingmaj, 

^izt  al]  his  goods^  and  two  parts  of  bis  lands. 

Xi)  And  by  3  Jl  c^  4.  The  King  biiy  refufc  theaol^  a 

.  monthf  and  tal^eJi^Q  Rarts  of  the  iand^  at  his  optioap.  . . 

;  is)  Arid.bv  the. 3  J.  (.  J,  Vo  reciHant  in  not  rcpMrma 

tb^church,  befn^  c6nvi£ied  thercof|^  (ball  enjoy  any  fsitrlicit 

office,  or  (hall  pra£lifela^  or  |)hy|ic«  or  j>e  execgio^^* 

i^infAatOKi  or  guardian.  1    .;  \.  . "'    '         .      '  _^. 

(6)  And  by  the  3c  BL  c^i*\t  any  perion  reriieD|  ttf. 
r^t^air  to  church,  (ball  be  pfeftnt  aV  >f>y  im^mMyy  mef^g, 
Ojr  conventicle,  under  pretence  ipf  aiiy  exercife  of  re(i^^, 
hfc  (hall  Be  imprifoned  tilt  he  coriform  1  and  if  he  QjalTi^t 
cohform  in  three  months,  he  dialt  abjure  the  reairn ;  wbkk. 
if  l^e  (bal)  fefufe  to  do,  or  after  abjuration  (ball  notg^.ot 
(ball  return  without  licence,  he  (ball' be  gtilliy  of  ftu^j 
iirithout  benefit  of  clitrgy,  .  And  wliethcr  he  Qia|l.afi|ijir((>r 
ript,  |)e  (ball  forfeit  his  gSodi,  abd  (halt  forfcir^is^l^l: 
during  life,     i ,      '.  -.         ...  .       nti 

siisiU'^tbepre.    ^,(7)  And  by  the  22  C.  2.  A  X,  Jf  any  pcrforii'^belpg  fcr- 

^t^tcootenti.  t^cii  yeais  of  age,  (hall  be  prefeot  at  any  cppyei^ti^p'r 

dctormccuisi.  ^^^^^^  under  pretence  of  any  ipkeftlfc  of  rcligl9fiJ'( 

other  manner  than  accoidlng  to  the  tiiurgy  and  pra^ice  of 

...     ...  ..r  iKc  cburch.of  >fff^^>;^,  at  which  there  flull  be  five  pcrfon? 

c :  '.  -•  •^br/inbf«.aflcpibled,  befidcs  thafe  of  the  h^uQjMld*  iTIt^T^e 
*••  ih'ahhbure.whcrCL  there  ia  a  family  ;  or  if  it  be  in  a  b^ufi^i 
fieidjiJor  place,|..Vf.herc  ihcie  is  no  family,  then  wbtf can j^ 
fty^  pcrXons  W^qriprc  arc  fo  afllmlikd*— every  jutllcCp^ 
tfie  peac^ibe/o^CLwhom  inforniatjon  (ball  be  ma(le,.£btll 
(pn  paiii;  of  jQol/ hslf  to  the  inforncrj  on  proof  \y 
C^bofeiEonV/^  ^VS^  °^  ^^'^  witncf&s,  or  the  nb|oripyi 
O'.idcQce  ofJlic  ifi!^  make  record  thereof  (which  (hall  te 
aTterwiirdtcerili4t^  to  the  fedions)*  which  record  iltil|$c 
a  full  conyidiQO  ;,. Whereupon  he  fliall  impofc  upon^^fQt 
c^endcr>.fint  of^9.  for  the  firft  o(!encc»  and  for  f vciy 
*oUier  oftnce  109^  to  be  levied  by  difirers  and  fale  af^ihr 

goodi 


Kddds  o^  the  oSender,  or  in  cafe  of  the  porertjr  of  fdch  of* 
fender,  upon  the  gbodt  of  any  other  penon  then  coiivided 
of  the  like  ofience,  (o  aa  the  faoi  to  be  letied  on  any  one 
ffitfon  in  cafe  of  the  poverty  of  other  offenders  amount  not 
in.  the  whole  to  above  loL  on  occafion  of  any  one  meeting! 
one  third  to  the  kingt  "bne  third  to  the  poor^  and  one  third 
IQ  the  informer  and  to  fuch  perfoni  kn  .ibe  Jnftice  flball  ap« 
point/having  leg^rd  to  their  diligence  in  >hfcoveriiig,^f« 
Qierfiiigt.and  punllbiog  of  the  faid  eonventiclei. 

And  every  perfbn  Who  {hall  fuffer  any  fuch  niieeting  in  Pcrfi>Mftfle#«( 

aitboure.  ottthoufc,  barn,  brljackfide,  ihall  forfeit  aol.  In  iji.«w«iH»ia 
ke  manners  and  in  dift  of  his  inability,  it  fliall  b^  levieif  '^^'''^ 
iMi  fhegpods  pFfuth  pertboa  who  flxall  be  convi£kcd  df Wing 
prefciif.' 

,  .^if  th^  oenalty  exeredi  ro  |«  an  apped  Itei  to  the  feftbhsV  AppMi* 
Ack)  if  the  party  ia  there  found  guih/by  a  jury,  he  6iill 
pay  treble  co&s.    And  no  other  court  ^hatfoever  ihatl  tn^ 
terrnddclle,  btn  the  quarter  feffiont  only. 

.  \A.nd  judlces  and  eooftables  may  witii  what  force  they  Doortacttolit 
thiniL  fitj  upon  refufaf  to  open,  breajk  op<n  dodrs  where  '^^'^ 
tfiey  (halite  informed  fdch  convemrcte  is«  and  take  the 
oflfendcrt  into  cuftody.    And  on  cetci&ate  from  any  juftice; 
of  peace  of  his  particular  information  or  knowledge  of  fuch 
vnlawfid  meetiog»  and  that  he  is  not  a.ble,  wlih  fuch  affift*. 
Mce  as  he  can  get,  to  rupprefs  the  fame  i  any  comrtiiffione4 
officer  of  the  militia^  cr  other  hii  majeftys  forces,  with 
fuch  troops  or  companies  of  horfe  and  foot,. and  atfo  the 
fli^riff,  and  other  minifters'  of  juftice,  with  fuch  other 
affifiance,  .as  tbey  (hall  think  meet,  or  can  get  in  r^adin^fi 
wii^  the  fooncft,  (hail  repair  to  the  plac^i  artd  by  tlie  bell     ; ;;  'V",; ' 
ineans  they  can,  OiaH'  diiTotve,  diflipate,  and  prevent  fuch      . =.  r  ..*\,. 
meetingt  ^^^d  ^*^  ^^^  offenders  into  cuSody. 
Thus  ftood  the  laws  at  the  revolution. 

!KoW  by  the  I  fV.  c.  iff.  comnpronly  called'  the  liSt  of  PfiTlkfCf  chis 
t&leration.  Which  by  ihe  19  G.  3.  c.  44.'  is  declared  to  be  fjljf'**'' 
a  pubiick  a£t,  it  is  eriaAed^  that  neither  the  ftatutes  afore^       *^**^ 
iaiit;^  nor  any  other  made  againft  papifts  and  popi£h  recuv 
lait)  (^xce^  the. 2 5  C.  't.  c.  a.  concerning  the  quah'fylhg 
foe  0ffi8er8;'and  30  C^i^fi.  a.  c.  u  containing  the  d^cla.^ 
ration  againft  popery)  iitXi  extend  Ip^itypeffon  dlffencing 
/rpm  the  church  of '£fl^/(tfffij^  who  (hall  at  the  general  [et." 
ficua  of  the  peace  tb  be  held  for  the  cSunt?  or  place  where 
iiic6  perfon  fhall  live*  take  the  oaths.  o£  allegiance  and  fu- 
()iremacy ,  and  fubferibe  the  fild  declaration  againft  popery ;  * 

wf  Wi^ich  the  coiirt  (hall  keep  a  regiOer  r  and  no  officer 


ftall  take  any  Fee  above  6'd.  for  rcgifteriag  the  fime,  and 

6  d.  for  a  cer  .iAcate  thereof  figned  by  fetch  officer. 
rate  of  meet.        Protidcd^  that  the  place  of  tneetiiig  be  certified  to  die 
ing  to  be  cer*    .bifliop  of  the  diocefe,  or  to  the  archdeacon  of  the  arch- 
^^^  :deaconry^  or  to  the  jufttcti  of  the  peace  at  the  general  or 

;qoirter  feiEoas.     Ai^d  the  rcgtftcr  or  derk  of  the  peace 

ihaU   regifter  or  record   the  fame^  and   give  certificite 
>ibereqf  to  any  who  (bail  demand  the  f4«iBe  ;  for* which  no 

greater  fee  (hall  be  taken  than  66.    And  provided,  that 
'    during  the  time  of  meeting,  the  doors  fliall  not  be  locked, 

barred,  or  bolted. 

.    T.  26  G.  3.     K.  V.  Hall.  ^  'This  wae  a  comriAieii  on 

%2  C.  2.  I.  A6  follows : 

.  Pbru  of  Kbstbven,  in  I  I>£  //  nmemhiftdi  fkaf  on 
.  the  coimif  ef  LatiCOLH.  y -^  ihi  2d  day  of  f4^t<^  in  the 
26r^7A7r,^tf.^  NewSleaford  inthiparhofyi.  cfgnfud^k^e. 
Kobcvt  Bcnfoo  Jerk  ^amo  hefiri'mg  Richard  Blown  #/^p»rr, 
nne  of  the  jufiicoi^  ^c.  and  gavo  mo  tbo  fndjgu/ltie.  to  wtder^ 
^^and  and  bt  ir^ormtd^  that  am  Samuel  HaU,  rarpgnttr^  Mng 
the  occupier  of  a  certaim  dweiiing^bauji  fitutte  in  thitpar'^  If 
IJekington  in  thi parts  and  eountf  afore/aid ^  did  wittingfy  and 
willingly  fuffer  -a  meeting  and  unUvtfui  affmbfy  of  divert  fm^ 
fom  to  he  held  in  his  /kid  Celling- hou/e^  for  the  exerajeef 
religious  worjhipj  in  ether  manner  than  according  to  the  /i« 
turgy  and  practice  ef  the  church  df  England,  between  the 
hours  pfoneand  eight  ^ clock  in  the  afternoon  of  the  fame  day  : 
fit  tbhich  meeting  and  unlawful  affemblys  five  perfon%  and  msre 
were  ajjembled  together,  over  and  above  th^  af-the  fud 
S.  Hall's  houfehold\  {the  dwelHng^ou/e  in  which  the  faid 
tneeting  and  unlawful  ajfembly  was  heU,  not  ieing  tertifiedto 
the  bijhop  of  the  diocefe^  or  to  the  archdeacon  of  that  areh^ 
deaconry^  or  to  the  jteftice^  of  the  peace  4tt  their  general  or  qnarter 
feffions  of  the  peace  for  the  parts  a»d.  county  in  which  tlUfoid 
nueiing  was  heid\  nor  regi/ierediin  tbifaid  biJbop^J  or  anh* 
deacon's  court ;  nor  recorded  at  the  faid  general  or  fttartarfej" 
ftons\)  againj}  the  form  of  the  ftatutes  in  fuebcafe  made 
etnd  provided,  whereby  the  faid  S.  Hall  hath  far feited  the  fitm 
of  20 /.  to  be difiributedf  i^c.^'^-^And now,  onihe  btb eky  of 
the  faid  month  of  March,  in  the  twenty-ftxth  year^  ^t,  at^  (sTf. 
tame  the  jaid  S,  Hall  before  me  the  faid  jvJiUej  in  ptttfnmtue  tf 
mffummotis,  ifc.  when  the  faid  information,  together  with 
the  examination  in  writing  of  Jofeph  Wilkiafoct  and 
Jofeph  Chamberlain,  both  of  H.  afenfaid^  two  credible 
-wttneires,  taktn  upon  their  re^e&ive  corporal  oaths  befon  me 
the  faid  jffticcy  btiag  openly  read*,  which  faid  examination 
9  P 
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pt  fvrth^  that  $ti  ithe  /aid.  tbth  day  9f  Fcbrtiiry,  ihi  fmd 
J.  Wilkinfnn  anii  J.  Chamberlain  went  to  the  dwiUing 
hbUi€  rftbi  fmd  S.  Hail,  and  that  %ne  J;feph  Merry  weathers  * 
v>ai  priochin^  to  tht  faid  ajftmbly ;  thai  the  /did  dweliing 
bcufe^  at  wuhich  the  /aia  meeting  and  ojfembly  was  holaem^  ^as 
fi§t  artt/ed  or  t  egi/iered  as  hy  law  required  :  and  that  they  alfi 
/oftv  thtre  Peter  Jarvis,  John  Taylor,  William  Taylor, 
and  Robert  Bowles,  all  0/  the  /aid  pari/h  0/  H.  attending 
thg  Jaid  meeting.  And  the  faid  S.  Hall  being  now  here  re* 
quired  ty  me  to  anfwcr  the  premifes,  be  the  faid  S.  Hall 
pteadettv  and  ronfefleth  theofl^ence  charged  upon  him  in  and 
^y  tbi  faid  in/ormotion,  IVhere/ire^  ^c.  hi  hath  forfeited 
2ol— —  fi/flT^r^// took  feveral  objedions  to  this  convic* 
tion  :  iRy  The  information  is  not  in  the  prefent  tenfe*  Ic 
is  ftaied,  that  the  inform  came  before  the  jufttce^  ^ni  gave 
him  to  uoderftiind,  &c.  2oly,  That  the  evidence  was  not 
given  in  the  prefence  of  the  defendant,  which  it  ought  to 
have  been;  the  defendant  (hould  have  been  cal led  pntg  plead 
before  the  evidence  was  rectived,  but  the  juftice  read  oveif 
improper  evtdencei  which  ihould  not  have  been  giveH)  aiyi 
then  called  on  toe  defendant  to  anfwer  the  premifcs,  by 
which  means  he  was  confounded  and  induced  to  plead 
guilty.  3dly,  1  bough  this  is  charged  as  an  offence  againft 
fiaiutt  22  C,  2.  oniyi  yet  it-concludes  contrary  to  tbey?4i* 
ttttes,  which  is  fat«il.  4thly,  The  information  does  not 
contain  a  charge  within  the  fiatute  21  C  2.  r*  i.  Upon 
which  the  jufticc  profeiTcs  to  convidi ;  and  though  it  pro- 
fefles  to  fet  out  an  oftence  againft  that  ftatute,  yet  it  is  not 
confined  to  that  fkatute  only,  but  negatives  feveral  excep- 
tions in  I  ff"^*  €.  184  Therefore^  tho'  it  was  not  necefiary 
to  negative  any  of  the  exceptions  under  the  latter  ad,  yet 
having .  undertaken  fo  to  do,  the  omiffion  of  any  one  is 
fatal,  and  it  is  not  ftated*  that  he  did  not  take  the  oathsy  tfr. 
which  is  required  by  the  3d  fe£iion  of  that  itatutc,  ■  ■ 
^o^g^t  in  fupport  of  the  convi£iion,  was  ftopped  by 
the  eourty  who  faid,  that  however  inclined  they  were  to 
lH\itk  to  trivial  objections  to  fuch  profecutions,  yet  none  of 
the  prefent  were  fufficient  in  point  of  law.  -As  to 

the  iirfl,  the  words  objeded  to  were  better  in  the  paji  than 
prefiMt  tenk^  becavfe  they  referred  to  a  time  pa(t,  (viz.) 
the  time  of  making  the  information*  The  2d  is  cured  by 
the  defendant  pleading  gmity»  *  As  to  the  3d  and  4th,  This 
is  a  convidion  on  tra  6\'2.  therefore  the  exceptions  in 
1  /^.  c*  18*  need  not  have  been  negatived,  and  may  be 
rejedcd  as  filrplufage^  for.  if  a  fubfequent  fiatute  make  any 
exception  to  a  former  one,  it  is  incumbent  on  the  defend* 
Vcu  1.  O  o  am 
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ant  to  ftew  ibac  he  comei  wkbtn  Aich  excqubo*  An^ 
befides  the  13  /  of  2a  C.  2.  direai,  that  that  a£l  01^11  be 
conftmed  moft  largely  and  beneficially  for  the  fti^pfeffiag 
of  conventicfes,  ice.  and  that  no  proceedtnga  tberciipott 
fhall  be  impeached  for  want  of  form.  Coiiv.  aflbned. 
Oaf  by  Dtitff.  ttaEaft^  i  V.  320. 

And  if  any  perfon  fltail  Willingly  and  cyf  purpofe  oialici* 
(Aifly  or  contemptuoufly  come  into  any  coogregatioo  per- 
mitted by  this  ad,  and  difqmet  or  difturb  tbe  fiittie^  or 
mtfufe  any  preacher;  fhall^on  proof  thereof  before  any 
Jttftiee,  by  two  WitnefTef,  find  two  fvretiet  in  50 1. 1  and  ia 
defauh  of  fuch  furcties,  IhaU  be  committed  to  prifon  till 
th6  next  feffions ;  and  upon  convifiion  at  {iich  fefions*^ 
iball  forfeit  20  h  to  the  king.     1  ff^.bt  M.  i.  18.  /  18. 

And  if  any  perfon  dil&nting  from  the  cburcb  of  Bmg* 
hh/td  as  aforefaid  fliall  be  appointed  to  the  oflice  of  htgil 
ebnSable,  |)etty  conftable,  chtN-chwardeOy  overfeer  of  the- 
poor,  or  any  other  parochial  or  ward  office,  and  fliail  fcrii- 

£le  to  take  upon  him  the  office,  in  regard  of  tbe  oacha  ol 
thcrwife,  he  may  execute  the  fame  by  a  fofficient  depoty^ 
that  (hall  comply  with  the  laws  on  this  behalf.  ProrMed 
that  the  deputy  be  allowed  and  approved,  by  fueh  peribn, 
and  in  fuch  manner,  at  fuch  officer  fliottld  by  law  iMve 
been  allowed  and  approved,    i  ^.  (^Af.  r.  18.  /  7* 

//.  Diffenting  mlnijlers. 

(i)  By  the  17  C  2.  r.  2.  No  perfon,  who  fliall* take 
ctpon  him  to  teach  or  preach  in  any  meeting  or  comreotidc^ 
under  pretence  of  any  exercife  of  religion^  fluN,  unlefe 
only  in  paffing  opon  the  road,  <or  unlefs^  required  by  legal 
piOCefs,  coiAe  within  five  miles  of  a  city ^  town  corporaie, 
or  borough,  without  taking  an  oath  of  allegiance  tbertio 
mentioned ;  on  pain  of  40 1,  one  third  to  the  king,  one 
third  to  the  poor,  and  one  third  to  bim  who^haH  fue  ia 
the  cooits  at  Wtftmnftir^  affiles,  or  fsffions.  And  two 
joftice^,  on  oath  of  tbe  offimce,  may  commit  Uoa  for  fix 
months. 

(2)  And  by  (he  22  C.  2^  r.  i.  If  any  perfon  flull  take 
upon  him  to  preach  or  teach  in  any  meeting  or  cooven* 
tide,  in  other  manner  than  according  to  the  prifiice  of  tbe 
church  of  England^  he  fliall  forfeit  for  the  firft  efience  20 1, 
and  for  every  other  oflFencto  40 1.  And  if  he  be mftranger, 
or  in  the  judgment  of  the  juftice  of  the  peace  before  whom 
be  is  confided  unable  to  pay,  it  may  be  levied  oA  the 
goods  of  aoy  perfon  prefent* 
•  ,  .  .   *  »  (-3)  And 


(3)  And  by  tlie  13  C^  14  C.  t.  e.  4.  f.  14.  No  perfen 
Ihall  prefume  to  coofecnte  and  adminiftci  tbe  facrament 
before  be  be  ordained  prieft,  according  to  tbe  form  and 
manner  of  the  church  of  England  on  pain  of  lOcl* 

Now  by  tbe  aferefaid  %&  of  toleration,  and  by  the  19  PrW'M'^  f«v«4 
G.  3.  €.  44.  No  perfen  diflcnting  from  the  church  oi^y*»««*««'»ii«^ 
Englattdj  in  holy  ordert^  or  preien^d  holy  orders,  or  pre- 
temdittg  to  holy  orders,  nor  any  preacher  or  teacher  of  any 
congregation  of  dtflenting  proteftants,  fliall  be  liable  to 
any  of  the  aforefaid  penalties,  who  (hall,  at  the  feifiont  as 
aferefiud  of  the  pijice  where  he  (hall  live^  take  the  faid 
oaths  of  allegiance  and  fuprcmacy,  and  fubfcribe  the  faid 
dechration  againft  popery,  and  aJfo  make  and  fubfcribe  a 
dechu'ation  in  the  words  following :  viz.  /  A.  B.  ^ 
fokmmly  decUre^  in  tbt  prifinci  $f  almighty  G$i^  that  I  am 
a  cbriflian  and  a  pr9tiftanU  and  asfucb^  tbat  I  htlitvi  ibat 
tb*  faifiurts  $/  thi  old  and  new  ifftamint^  as  cnnmonly  re" 
ciivid  ammg  protiftant  Aarcbes^  d»  contain  tbt  nvtaUd  will 
of  Gad\  and  tbat  I  do  nuivi  tbe  fame  as  tbe  rule  ef  my 
doHrine  andpra^ice:  For  the  regiftring  of  which  he  (hall 
pay  6d»  to  the  officer  of  tbe  court,  and  no  more,  and  6d. 
hf  a  certificate  thereof  figned  by  fucb  officer. 

And  any  preacher  or  teacher,  duly  qualified,  fliall  be  Beiag  quiMea; 
allowed  to  officiate  in  any  congregation,  although  the  ^bd^.  ^  ^^ 
fame  be  not  in  the  county  where  he  was  fo  qualified  1 
provided  that  |he  place  of  meeting  hath  been  duly  certi- 
fied and  regiflred  |  and  fuch  teacher  or  preacher  ball,  if 
required,  produce  a  certificate  of  his  having  fo  qualified 
himfelf,  under  the  hand  of  the  clerk  of  the  peace  where  he   ^ 
was  qualified  ;   and  (ball  alfo,  before  any  juftice  of  fuch 
coaiity  where  he  fliall  fo  officiate,  make  and  fubfcribe 
&ich  declaration,  and  take  fuch  oaths  as  aforefaid,  if  re-* 
quired.     10  An.  e.  a.  /  9. 

And  every  fuch  teacher  and  preacher,  having  taken  tbe  *2J|If*'^  ''•* 
oaths,  and  fubfcribed  as  atorefaid^  fliall  from  thenceforth  "  '^ 
be  exeinpted  from  ferving  in  the  militia  of  this  kingdom, 
and  from  ferving  on  any  jury,  or  of  being  appointed  to 
bear  the  office  of  churchwarden,  overfeer  of  the  poor, 
or  any  other  parochial  or  ward  office,  or  other  office  in 
any  hundred,  city,  town,  parifli,  divifion,  or  wapen* 
take.  ilV.li  M.  e.  t8.  /  is.  19  G.  3.  c.  44.  f.  u 
26  G.  3.  e.  107.    j7,j. 


O  o  a  III  D!f* 


564.  M^mttx&. 

I  ///.  Dijfentingfcboolmajiers^ 

(0  By  the  23  Ei  i.  u     If  any  perfon   (ball  keep  t 
fchoolmafter,  who  (hall  not  repair  to  church,  or  be  allowed 
*-    '-  by  the  bi(bop,    he  ihall  forfeit  10).  a  momh,    and  the 

'  fchoolmafler  (hall  be  imprifoned  for  a  year* 

(2}  By  the  17  C.  2.  ^.  2.  Np  perfon  (hall  be  fchool- 
mafter,  or  take  any  boarders  or  tablers  to  be  inftru&ed  by 
himfelf  or  any  other,  without  taking  an  oath  of  allegiance 
therein  mentioned,  on  pain  of  40I. 

(3I  By  th«  13  6^  14  6\  2.  c.  4.  Every  (ichoolfnaSer 
keeping  any  publick  or  private  fchool,  and  every  perfon 
i^flruflipg  or  teaching  any  youth  in  any  houfe  or  private 
family  as  a  tutor  or  fchoolmafkr,  (hall,  before  his  admif- 
fK)n,  fubfcribe  before  the  ordinary  the  declaration  of  con- 
^  formity  to  the  liturgy  of  the  church  of  Engknd,  on  pain 
of  being  difiibled  to  hold  the  faid  fchool.  And  if  any 
fchoolmafler,  of  other  perfon,  inftruding  or  teaching 
youth  in  any  private  houfe  or  family  as  totor  or  fchool- 
mailer,  (hall  teach  any  youth  as  tutor  or  fchoolmafter,  be- 
fore licence  obtained  from  the  bi(hop  or  ordinary  of  the 
diocefe,  and  before  fuch  fubfcription  as  aforefaid  ;  he  (ball 
/  '  '  for  the  firft  offence  be  inoprifoned  three  months,  for  the 

fecond  and  every  other  offence  be  imprifoned  three  months, 
'and  forfeit  5  1. 

But  by  the  19  G.  3.  c.  44*  No  dilTenting  miniftcr, 
nor  any  other  proteft^nt  diflenting  from  the  church  of 
England^  who  (ball  take  the  aforefaid  oaths,  and  make  and 
fubfcribe  the  abovementioned  declaration  sgainft  popery, 
and  the  declaration  herein  before  mentioned,  (hall  be  pro- 
fecuted  in  any  court  whatfcever,  for  teaching  and  inftrucU 
ing  youth  as  a  tutor  or  fchoolmafter. 
."r-  Provided,  that  this  (hall  not  extend  to  the  enabling  any 

•  perfon  difTcnting  from  the  church  of  England  to  hold  the 
maflerfhip  of  any  college  or  fchool  of  royal  founda- 
tion,.  or  of  any  other  endowed  coljege  or  fchool  for 
the  education  of  youth,  unlcfs  the  fame  (hall  have  been 
founded  fince  the  (irlt  year,  of  king  ff^iiiiam  and  queea 
Maryt  for  the  immediate  ufe  and  benefit  of  protefiant  dif- 
fen^ers.^        *     ;^  ,  ...... 

Note,  The  forms  of  the  faid  oaths  and'decfaratioa  are 
inferted  in  the  title  ^MljfS* 
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MttxttS. 

A  Diftrefs  is  the  taking  of  a  pcrfonal  chattel  out  6f  the 
^*  P'»flcffion  of  the  wrong  doer,  into  the  cuftody  of  the 
party  injured,  to  procure  a  fatUfa^ion  for  the  wrong  com- 
mitted :  and  t«  of  two  kinds;  either  for  cattle  trefpailir^ 
and  doing  damage,  or  for  nonpayment  of  rent  or  other 
duties. 

The  remedy  f  t  recovering  rent  by  way  of  dlltrefs  feems 
firft  to  have  come  over  to  us  from  the  civil  law.  For  an- 
ciently in  the  feudal  law,  the  not  payini;  attendance  at  the 
lord's  courts,  or  not  doing  the  fe  ;dal  fervi^e.  was  a  for- 
feiture of  the  efiate:  But  thefe.  feudal  forfeitures  were 
afterwards  turned  into  diftrelTes,  according  to  the  pigno* 
rary  method  of  the  civil  law ;  that  is,  the  land  that  is  let 
iout  to  the  tenant  is  hypothecated,  as  a  pledge  in  his 
bands,  to  anfwer  the  rent  ai^rted  to  b€  paid  to  the  land?- 
Jord,  and  the  whole  profits  arifing  from  the  land  are 
liable  to  the  lord^s  feizure  for  the  payment  and  fatisfaftion 
thereof.  . 

Concerning  which  we  will  {hew, 

/.  For  what  caufes  a  diftrefs  fiall  he. 
IL  What  goods  may  be  dtjlrained^  and  what  noi. 
JIL  At  what  time  the  diftrefs  fhall  be  taken^ 
IV.  Where  the  diflrefs  fhall  be  made. 
V.  Goods  fraudulently  conveyed  off  the  premifes^ 
VL  That  rtajonable  diftrefs  fhall  be  taken. 
VII.  Manner  of-  making  diftrefs. 
VIIL  Diftrefs  how  to  be  demanded. 
IX.  Of  refcous  and  pound  breach • 
X.  Replevying  the  diftrefs. 
XL  Sale  of  the  diftrefs. 
XII.  Irregularity  in  the  proceedings. 

XIII.  Landlord  re  entering  on  nonpayment. 

XIV.  Cafe  of  tenant  holding  over. 
XV.  Attorning  to  ftr angers. 

Xyi.  Defer  ting  the  premifes. 
XVII.  Rent  in  cafe  of  an  extent  or  execution^ 
XVIIL  Hent  on  the  death  of  tenant  for  life, 

O03  XIX.  Rau 
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Heot  in  irrear^ 
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XIX.  Rent  how  far  recoverable  by  executors  or 
ddminijlrators. 
XX.  Of  dijirefs  by  vutrrant  of  jufiices  ef  the 
pMce. 

I.  For  what  caufes  a  diflrejs  fbaU  be* 

Diftrefs  for  rent  itiuft  be,  for  rent  in  arrear;  thertfora 
it  may  -not  be  made  on  the  fame  day  on  which  the  rent 
becomes  duej  for  if  the  rent  is  paid  in  any  part  of  that 
day,  whilft  a  man  can  fee  to  count  money,  the  payment  » 
good. 

It  muft  not  be  after  tender  of  payment  $  for  if  the 
landlord  come  to  diftrain  the  goods  of  bis  tenant  for  rent 
behind,  bifore  the  diftrefs  the  tenant  may  upon  the  land 
tender  the  arrearages,  and  if  after  that  a  difitefs  be  taken 
it  is  wrongful :  and  if  the  landlord  h^ve  diftrained ;  if  the 
tenant,  bdfore  the  impounding  thereoiF»,  tender  the  arrear- 
ages, the  landlord  ought  to  deliver  the  diflrefs,  and  if  be 
doth  not,  the  detainer  is  unlawful,  ^ven  fo  rt  is,  in  cafe 
of  a  diflrefs  for  d^mi^ge  feafant  (or  damage  done  by  ot- 
(le,  trefpaffing),  the  tender  of  amends  before  the  diflrefs 
maketh  the  diftrefs  unlawful  5  and  after  the  difirefs,  and 
before  the  impounding,  the  detainer  unlawful.  2  /^« 
107* 

But  to  ^ii  'OtTe,  akho^  the  owner  tender  Efficient 
amends,  yetlie  cannot  take  his  beads  out  of  the  4>ottDd| 
if  the  amends  be  rcfufed  ^  but  he  muft  replevy :  and  if  it 
be  (oi»nd  at  the  trial  that  ihe  amends  was  not  fufficient, 
the  perfon  on  whom  they  trefpafled  (hall  have  damages; 
if  the  amends  tendered  were  fufficient,  then  the  owner  of 
the  beads  fbal!  have  damages.     Dr.  &  Si.  114. 

In  the  cafe  of  Firth  v.  Purvis.  M.  34  <J.  3.  wbich  w« 
an  aAion  to  recover  treble  danrages  for  pound  breach  upon 
2  ff^.  &  M.  c.  5.  The  cafe  ivas.  The  landlord  diftraincd 
four  pipes  of  beer  for  rent  in  arrear,  and  i^npoundcd  them 
in'a  convenient. part  of  tbe  .premifes,  which  was  a  publick- 
houfe,  and  gave  proper  notice  to  the  tenant,  with  intent 
to  appraife  and  fell  the  fame ;  Th^t  about  an  hour  ai'ter 
the  diftrefs  was  made,  while  the  landlord  was  upon  the 
premifes,  the  tenant  Taid  to  him,  **  Come  to  the  bar 
**  with  me,  and  I  will  pay  you  your  rent  and  demands,'* 
and  at  the  fame  time  he  puMed  a  parte  out  of  fais^pocket 
which  he  held  to  his  hand^  to  iithicb  the  l,and)««i  ao- 
iWered,  **  No,  I  will  not  have  the  money,  I  will  have 
the  cafts  I  have  feized."    Subfequent  offers  to  pay  the 


i^ft  wjere  «44e  io  ibe  limdlord,  which  be  rcfuM,  infiSiog 

upon  the  freble  damages.-— ^The  €9wt  were  inclined  la 

fhiiik^hfit  this  was  aei  a  good  tender,  but^faid,  that  at 

nn^  rtte  t  tfpdcr  after  imppuoding  the  diftrefs  madey  WM 

ioTuficicst.     Darn/,  and  Eafit  5  V.  43a. 

The  like  remedy  may  be  had  by  diftrefs,  impoundiDg  Seckrcnttmd 

aad  iale»  in  cafes  of  rent^feck,  rents  of  affile,  and  chief  €iii«^«n«-. 

rents,  as  in  cafe  of  rents  referved  upon  leafe.     4  G.  2* 

4^  a8.  /.  5.  * 

Note,  there  are  three  kinds  of  rents ;  rent  firvia^  rent 

4bargi^  and  tent  fid. 

Rent  firvice  is,  where  the  tenant  holdeth  bis  land  of 

ills  lord  by  fealty  and  ceitain  rent;  or  by  homage,  fealty, 
and  certain  rent ;  or  by  other  fervice,  and  certain  rent. 
And  it  is  called  a  rent  fervice^  becaufe  it  hath  (bme  cor«- 
poral  Tervice  incident  to  it,  which  at  the  leaft  is  fealty. 
X  In/I.  141,  2. 

JECent  ciargi  is  fo  called,  becaufe  the  land  for  payment 
thereof  is  charged  with  a  diftrefs :  but  before  this  aA  fnch 
diftrefs  could  not  be  fold,  but  only  detained  till  the  rent 
iboold  be  paid* 

If  the  rent  be  referved,  without  any  claufe  put  in  the 
deed  of  diftrefs  for  the  fame,  then  it  is  called  a  rent  ftei^ 
ndditus  ficcus^  or  dry  rent:   and  the  diiFerence  between  ' 

a  rent  charge  and  a  rent  feck  is,  chat  there  is  a  daufe  of 
diftrefs  annexed  to  one,  and  no  fuch  claufe  to  the  other  | 
and  therefore  the  one  is  a  charge  upon  the  land,  but  for 
the  other  the  grantee  had  formerly  no  remedy  but  to 
charge  the  perfon  of  the  grantor  in  a  writ  oT  annuity* 

1  /»^.  143- 

Rents  of  affizi  are  the  certain  rents  of  freeholders  and 
ancient  copyholders,  fo  called,  becaufe  they  are  affixed  and 
certain,  and  thereby  diftinguifiicd  from  ridditus  mtkiUs^ 
farm  rents  for  life,  years,  or  at  will,  which  are  variable 
and  uncertain,     a  7^.  19* 

On  a  parol  demife,  or  verbal  leafe,  where  the  ,quan«  Afrmitat  mil 
tunk  of  the  rent  agreed  upon  can  appear  in  certain,  the  ti  ^^^* 
landlord  may  diftrain :  But  whereas  there  are  often  difi* 
cttlties  when  the  agreement  is  not  by  deed,  the  landlord  in 
flicb  f:jsfe  may  recover  a  reafonabie  fatisfaAion  in  an  aAioa 
mn  the  cafe,   fo^  the  ufe  and  occupation  of  the  lands* 
And  if  in  evidence  on  the  trial,  any  parol  demife,  or  any 
.   agreement  (not  being  by  deed)  whereon  a  certain  rent 
was  referved,  (ball  appear ;  the  plaintifF  (hall  not  there- 
fore be  aonfuited,  but  may  make  ufe  tbeceof  as  an  evi- 
O  o  4  dence 


d«iie€  of  >tfae  quantum  of  the  damages  to  be  recdvered, 
n  G.  2,  r.  19  /  14. 

Kcm  irrerred  So  an  adion  of  debt  may  be  brought  againft  a  tenant 

onaUafefor       for  life,  in  pufluance  of  the  ftaute  of  the -8  A   r.  14. 

^  which  enaSeth,  that  whereas  before  the  faid  ftatute  no 

afiion  of  debt  did  lie  againft  a  tenant  for  life  or  lives,  for 

Stay  ar/ears  of  rent  during  the  continuance  o^  fuch  cftate 

for-life  or  iives)  it  (hall  be  lawful,  for  any  perf^'n  having 

aoy  rent  \ti  arrear  or  due  upon  any  leafe  or  demife  for  life 

or  1\y9$j  to  bring  an  adion  of  debt  for  fuch  arrears,  in 

like  manner  as  he  might  have  done  in  cafe  fuch  rent  were 

referred  upon  a  ieafe  for  years.    /  4^ 

Leafis  deter-  *'Perfons  having  rent  in   arrear,  -upon  any  Ieafe  deter- 

itincd.  mined,  may  diftrain  for  fuch  arrears  after  the  dettrmin* 

ation  of  the  Icafe^  in  the  fame  marner  as  if  it  had  not  been 

«jetermined;    provided  that  futh-  diflrefs  be  made  in  fix 

kalendar  months  after  the  determination  of  fuch  Jea(e,  and 

during  the  continuance  of  fuch  landlord's  title  or  intereft, 

and  during  the  poflcflion  of  the  tenant  from  whom  fucb 

arrear  became  due.     8  An,  r.  14.  /.  6,  7. 

li>  the  cafe  of  Biavan  agiinft  Delahay  and  Liwis^  B,  28 
G,  3.  in  the  tomm^n  pieas.      It  was   determined,    that  a 
cuftom,  that  a  tenant  may  leav'e  his  away  going  crop  In 
the  I>arn8  anc)  outhoufesof  the  farm  for  a  certain  time 
after  the  Ieafe  is  expired,  and  he  has  quitted  the  premifcrSt 
.  is  good :  And  the  landlord  may  diftrain  the  corn  fo  left 
for  rent  in  arrear,  -after  fix  months  hlive  expired  from  the 
'determination  of  the  term.     Ca/,  by  H.  Black,  i  V.  5. 
Xlifg  rfft*"»^f  •       Whereas  many  perfbns    hold    confiderable    eftates  by 
leafes  for  lives  or  years,  and  Ieafe  out  the  fame  in  parens 
to  feveral  under  tenants ;  and  whereas  many  of  thofe  leafes  - 
cannot  be  renewed  without  a  furrender  of  all  the  under' 
leafts  derived  out  of  the  fame,  whereby  it  is  in  the  pewtr 
of  any  fuciv  unilcr  tenants  to  prevent  or  delay  the  renew- 
ing of  the  principal  Ieafe;    it  is  enadted,    that   in  fuch 
cafe,    the  chief  icafes  may  be  renewed,    without  furren- 
dring  all  the  under  leafes;  and  the  like  di(!refs  Or  entry 
may  be  had,  as  if  the  forrr.er  chief  Ieafe  had  been  lhi^ 
'   kept  on  foot  and  continued,  or  the  under  leafes  had  heea 
'  renewed  under  fuch  new  principal  leafed     4  6.  &•  #.28. 

i  /6. 

j  Twoiimre»ef  Before  the  ftatute  of  the   17  C  a.  r.  7.  in  cafe  a  dif- 

fer uoc  rent.        treiiB  was  too  latle,>  where  fufficient  diflrefs  was  to  be  had, 
I  a  man  could  not  diftrain  again,  be  the  demand  tiever  fo 

!  great  J  for  it  Was  bis  folly  that  at  firft  he  diftrainedao 

I  B>«re«    Mq.  ^•    Com.  546.   • 

I  Bt|t 
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But  now,  by  the  faid.ftatute,  in  all  caferi^faere *tli6 

value  of  (he  cattle  diftraincd  fhiW  oot  be  .found  to  be  to 
file  fciil  value  of  the  arrears  diftrained  for ;  the  party  to 
whom  fuch  arrears  were  due,  his  ezecators  or  adminilira« 
tora  a»ay  diiirain  again  for  the  re&due  of  the  faid  arreaiat 

So  in  like  manner,  where  the  diftrefs  is  made  by  virtue' 
of  the  warrant  of  a  juftice  of  the  peace,  in  nature  of  an 
execution.  And  che  diftindion  feemeth  to  be  this:  where 
a  peribn  hath  an  entire  duty,  he  ihdl  not  fpitt  the  entire 
fum,  and  diiirain  for  part  of  it  at  one  time,  and  for  part 
of  it  at  another  ttme,  and  fo  totin  quoting  for  feveral- 
times  ;  for  chat  is  great  oppreflion.  But  if  a  man  fetzetb 
for  the  whole  fum  that  is  due  to  him,  and  only  miftakee 
the  value  of  the  goods  feized  (which  may  be  of  verf  un<*. 
certain,  or  even  imaginary  value,  as  pidures,  jewels,  race 
horfes,  and  the  like),  there  is  no  reafon  why  he  ihould 
Slot  afterwards  complete  his  execution  by  making  a  further 
feizure.     Burr*  Mamf  589. 

ia/refpals  ic\x  taking  goods,  the  defendant  juAified,  that    One  diflicfr  o» 
he  dcmifej  fome  tenements  to  the  plaintiff  for  one  cerm«   ^'»«>^p«»«« 
and  others  for  another  term  ;  and  that  rent  being  in  ar»  * 

rear  on  both  demifes,  he  diftramed  the  goods:  on  demur* 
rer  the  diUcfs  was  held  illj  for  thefe  being  fcparate  de« 
mifes,  there  ought  to  have  been  fcparate  diltrefles  on  the 
ieveral  premiles  fubje£t  to  the  diliind  renta;  and  no  dif- 
trefa  on  one  part  can  be  go.>d  for  both  rents,  for  thefe  rea- 
fons  therefore,  the  plaintiff  had  judgment.     2  Sir.  1040* 

But  where  lands  lying  in  different  counties  are  held    Laodi-lyisf  in 
ander  onedemife,  at  one  entire  rent;  in  fuch  cafe  a  dif>    diffeicat cms- 
trc(s  may  be  lawf jlly  taken  in  either  county  far  the  whole   ^*^* 
rent  in  arrear.     \\j  R  /ymcnd^  55. 

It  any  diftrefs  and  faie  ibail  be  made,  for  rent  in  ar*  'Diflramiog 
rearano  due,  when  none  is  in  truth  due,  the  owner  ibalJ»!]|^"*  "**""' 
recover  double  value  with  full  cofts.     a  ff^*  Ssffl  i.  r«  5.  « 

/•s. 

And  if  the  diftrefs  be  taken  of  goods  without  caufe, 
the   owner  may  make  nfcousi  but  if  they  be  dilhained*^ 
without  caufe,  and  impounded,  the  owner  cannot  break 
the  pound  and  take  them  out,  becaufe  they  are  to  the 
cuftody  of  the  law.     1  Inji.  47.  ^ 

//.  fVbat  goods  may  be  diftrainedy  and  what  not, 

Diftrefs  for  rent  mull  be  of  a  thing,  whereof  a  valu-   Valotble  pro- 
^blepropeity  is  in  fomebodyj  and  therefore  dogs,  bucfc;8,'!  P^'^i* 

docS| 


4«M,  csrfiies,  md  the  liht^  that  aM  ^iT  matforaf 
bt  difivained*     i  ii^,  47. 
Sepirtte  from  Ait^'  tc  be  •!•  valuable  pvoperty,  as  a  horie ;  yec  when 

cheperfoo.  a4iiaa  Of  oKHuan  IS  tUiogan  iiijii,  orao  axe  in  a  oian's 
hand  cuitiog  4i(  wood,  and  the  iike,  they  are  for  that 
time  privileged,  and  cannot  be  diftrained.  /(/• 
:  But  it  it  il'aid>  that  if  one  -be  ijding  upon  a  borfe  damage 
fcafsnty  the  hocfe  nay  jbe  ied  to  the  pound  with  the  rider 
iiponbini.     i  Sid.  440*  442. 

(But  in  the  cafe  of  Sicr^y  v«  Robinfortf  H.  35  G.  }•  upon 
an  adien  of  trefpafe  for  an  afiauJt  and  falfe  imprifooiQCot, 
and  for  feizing  and  leading  away  the  plainttflPa  horfe  upon 
which  he  was  riding.— *L.  JUiiyan  Ch.  J.  faid,  Ttiss  dif- 
tnrfi  cannot  be  fupported.  All  the  authorities  upon  this 
point  arc  colledtd  together  in  the  Aotes  in  Har^r*  Cs»  Lit, 
47*  and  the  clear  re(^k.of  them  is  that  fuch  a  diftrefs  h 
ilie^.  If  it  were  permitted  10  a  party  to  diftrain  a  horfe 
while  «any  perfon  is  <riding  jon  him,  it  would  perpeti^lly 
lead  to  a  breach  of  the  peace.  Judgment  for  the  pfaumiff. 
Pitt^f.  and  £-!/?,  6  V.  1 38. 

And  it  hath  been  hejd,  that  horfes  joined  to  a  cart,  with 

a  man  upon  it,  cannot  be  diftrained  for  rent  (altho'  thcf 

fMy  for  •damage  feafiuit} ;  but  both  cart  and  horfes  may,  i 

ibe  man  be  not  upon  the  cart,     i  Fm.  36. 

FotmamttBioct      Valuable  things  ihall  not  be  diftrained  for  rent,  for  be- 

•iua<ict.  ncffit  and  maintenance  of  trades,  -which  by  cofifcqnent 

.  areifot'the  cooimonweaith,  and  are  there  by  anthoricy  of 

law :  as  a  horfe  in  a  fmtth's  (bop  (ball  not  be  difbamed 

for  ihe  rent  ifluing^ut  of  the  (bop,  nor  an  horfe ^in  an 

hofiry,  nor  the  materials  in  a  weaver's  (bop  for  making  of 

doahy  4ior  cloth  or  garments  in  a  taylor's  (^op,  nor^^cto 

of  corn  or  meal  in  a  -m^W^  ^nor  any  thing  diftrained'  for 

"     4amnge  foafant,  for  it  is  in  cuftbdy  of  the  law  9  and  the  like. 

^  /«/?.  47* 

c«rii»R  ftna  ^^  ^^^  ^•^  ^^  Francis  and  Wyaity.  T.  4  G.  3.  Mx.Wy^ti 

h9tiL  at  Uvcr^.    the  landlord  diftrained  for  rent  a  chariot  of  Mr.  rnputif 

*who  thereupon  brought  a  replevy  9  fetcing  forth,  that  the 

«coach  houie  in  which  his  chariot  was  taken,  was  part  of 

certain  other  coach  houfes  ^nd  ftables  known  by  the  ap- 

^pellacion  of  the  Talbot  liperf  ftabltSy  whereof  one  Maitbtw 

lyUkinfon  was  the  tenant  and  occupier  under  a  demife/com 

the  faid  Mr.  IVyatt  foi  a  term  of  years,  at  the  annual  rent 

of  .60 1.    That  IVilkinpn^  during  fucfa  his  ^occupation  of 

the  premifes,  ufed  and  followecf  the  trade  and  bufineii 

of  a  common  -public  livery  ftable  keepert  for  keeping 

l^ntieoieti's  boifea   and   fetting  up  their   coaches  sad 

4  carriages: 
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carriages :  Tbit  tfie  plaintiff  Mr.  Prancts  ht  ^p  hh 
charfoc  there,  at  livery,  with  the  faid  H^iUinJin  as  «t  a 
commgn  public  livery  ftable  keeper*^;  and  that  fhc 
landlord  Mr.  Wyctt  took  his  chariot,  fb  ftanding  in  the 
laid  coach  iioufe,  as  a  diftrcfs  for  rent  due  to  ftim  fram 
the  faid  J^lkin/on^  to  the  wrong  und  injury  of  the  Tail 
Mr.  Fratuis,  Tha  queflion  was,  Whether*  getKkman'a 
chariot,  which  flood  in  a  coach  tioufe  bel^ging  to  a 
common  livery  ftable  keeper,  was  drftrainable  for  rent 
due  to  the  landlord  from  the  livery  ftahle  keeper.— *Fer 
the  plaintiff  Mr.  Francis  h  was  argued,  that  the  livery 
'fiahle  is  exadly  upon  the  foot  of  a  common  inn,  and  in* 
titled  to  the  fame  privileges  and  exemptions;  and  is 
equally  to  be  proteded,  upon  the  prtnciples  df  neceikyp 
utility,  and  convenience  to  the  comtminity  ;  and  if  horfcs 
and  carriages  are  not  privileged  therein,  it  will  put  an  end 
to  that  branch  of  commerce.  And  the  common  cafes 
were  cited,  of  goods  carried  to  a  fair  or  market,  and  the 
horfe  carrying  the  fame,  of  corn  fent  to  a  mfti,  eloth  to 
^  taylor,  wool  fent  to  be  fpun,  ituSs  fent  to-a^yer,  goods 
fent  by  a  carrier,  or  left  at  a  common  wharf;  all  whidi 
aJre  privileged  from  drftrefs.  Tor  the  landlord,  it  was  ar«> 
gued,  that  tbefe  coach  hoirfes  are  not  in  the  natore  d 
common  inns,  for  the  mafter  of  them  is  not  bonnd  t0  take 
'in  horfes  and  carriages  as  an  innkeeper  is,  any  more  than 
the  mafter  of  )i  publick  boarding  fchooi  is  bound  (o  receive 
all  boarders,  or  a  common  brewer  to  fcnre  all  cuflomers : 
That  the  right  of  putting  up  horfei  and  carriages  in  the 
one  arifes  from  private  contrad;  in  the  other,  from  au- 
thority of  law,  which  is  the  ground  df  the  proceSion 
extended  to  thefc  houfes  by  law.  If  indeed  the  plaintiff's 
carriage  had  been  fent  to  a  coachmaker's  to  be  repaired, 
it  might  for  the  time  have  been  privileged ;  but  here  is  no 
fuch  neceffity.  By  hiring  the  coach  houfe  '(whether  by 
the  week,  the  quarter,  or  the  year}  he  becomes  an  under* 
tenant,  and  muft  be  liable  to  the  landlord's  diftrefs,.ns 
much  as  a  man  wh'o  hires  an  linfurnrfhed  room  in  a 
lodging  houfe.— By  L.  Mansfield  Ch.  J.:  Whatever 
may  be  the  law  of  this  cafe,  it  is  worth  *the  landlord's 
while  to  confider  the  confequences  of  taking  fuch  a 
diftrefs,  which  will  ruin  his  eftate.  For  if  it  '(hould  be 
determined  that  carriages  and  horfes  ftsnding  at  livery 
are  liable  to  be  diftrained  by  the  Taodlord  for  i«ent,  the 
iivery  fiables  will  be,  all  deferted^  and  undone ;  for  no  pru* 
4ent  man  will  make  himfelf  liabie  to  fuch  -an  hazard. 
1  herefore  let  this  cafe  ftand  over  for  fiirtber  argtuasntft 

and 
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Und  let  the  landlord  in  the  mean  time  feriouflf  confider 
how  far  in  prudence  he  ought  Co  prefs  the  quedion.-— 
But  Mr.  Francis  perceiving  the  opinion  of  the  court  to  be 
againll  him,  did  not  thintc  proper  to  bring  the  matter  to  a 
further  argument.  And  afterwards,  in  the  Eqflir  term 
following,  the  landlord  moved  for  judgement,  and  judge*^ 
menc  was  given  for  him9  upon  the  ground  of  its  being  patt 
of  the  profits  of  the  premifes;  which  diftinguiflies  it  from 
the  cafe  of  goods  fent  to  be  manufafiurcd,  and  the  like. 
Burr^  Mans/,  1498.  Black.  Rep,  483. 
Toolioraman*!  fieafts  belonging  to  the  plough  (hall  not  be  diftratncd 
profedMA,  (which  is  the  ancient  common  law  of  England^  for  00  man 

(hall  be  dtfirained  by  the  utenfils  or  infiruments  of  bis 
trade  or  profeffion,  as  the  axe  of  the  carpenter,  or  the  book 
of  a  Scholar)  while  goods  or  other  beafts  may  be  diftrained. 

2  Inft.  47. 

But  this  rule  holds  only  in  diftrefTes  for  rent  arrear, 
ainerciaments,  and  the  like ;  but  doth  not  extend  to  cafes 
where  a  diftrefs  is  given,  in  the  nature  of  an  eiceciition,  by 
any  particular  fiatute,   as  for  poor  rates,   and  the  HIte. 

3  Salk.  1 36, 

So  in  the  cafe  of  Hutchins  and  Cbamtifft  B*  31  G.  ^. 
On  a  fpecial  verdid^ :  Several  geldings  were  diftrained  for 
fhe  poor  rate,  which  were  flattd  to  be  beafts  of  the  plough 
and  cart ;  when  there  were  other  goods  more  than  (u£^ 
der4  to  anfwer  the  value  of  the  demaod*  It  was  ob- 
j^dted,  that  by  the  ftatute  of  51  //.  3.  /I,  4,.  (which  was 
atfo  in\ affirmance  of  the  common  law)  none  /ball  bi  dif* 
trained  by  bis  beaJIs  that  gaigne  hi$  land.  In  the  argument 
of  this  caufe  it  was  obferved,  that  this  duty*  on  the  fia- 
tute. of  the  43  £/rsB.  is  not  a  tax  upon  the  land,  nor  pay^p 
able  out  of  it,  but  a  charge  upon  the  perfon:  and  it  is  a 
-  tdx  throughout  the  kingdom^  ant)  for  publick  benefit: 
That  it  is  not  to  be  confidered  upon  the  foot  of  a  com- 
idon  law  difirefs :  That  the  nature,  defign,  and  end  of  this 
:pub)ick  duty  required  the  moft  efFeftual  and  fpeedy  re- 
medy that  could  be  devifed  :  That  the  reafon  why  btafls 
of  the  plough  could  not  be  diftrained  at  common  Uw,  will 
not  hold  in  the  pfefent  cafe.  This  is  fimilar  to  an  exe- 
cution, atid  cfTencially  different  from  a  diftrefs  at  common 
law.  fiy  the  common  law  the  diftrefs  could  not  be  fold : 
It  was  only  taken  ncmim  poena  i  not  as  a  fatisfadlion 
(^vhich  this,  is)  for  the  duty.  The  reafons  for  the  prW- 
tege  do  not  now  hold.  Agriculture  then  wanted  and  fe- 
qttired  er^couragemenr,  ^and  muft  have  been  impeded  by  a 
common  law  dift^eb:    Now  it  doth  not.    Then,   the 

thing 
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thing  diftralnfd  could  not  be  fold,  and  remained  ufelefst 
Now,  it  itiay  be  fold.  This  diftrcfs  is  not  taken  as  a 
pledge,  or  a  mean  to  compel ;  but  for  a  fatisfadlion  for 
the  duty  itfelf,  a  perfon'<il  duty,  and  of  a  publicic  natute. 
—And  by  L.  Mans  fit  id  Ch.  J.  This  feifing  is  but  partly 
analogous  to  the  common  law  dlftrefs;  but  is  much  more 
'  analogous  to  the  common  law  execution.  In  the  old 
common  law  dtftrelTe?,  which  were  in  nature  of  a  ntmine 
feeme  to  compel  pay  mm  t,  it  would  have  been  abfurd  to 
have  fufFered  the  implements  by  which  a  man  gained  hia 
livelihood  to  be  holden  as  a  pledge ;  becaufe  that  would 
have  been  taking  from  the  man  the  only  means  he  had 
of  being  able  to  pay  the  debt.  But  this  reafon  doth  not 
bold,  where  the  things  didrained  may  immediately  be  fold 
by  way  of  fatisfadion  ;  which,  though  called  a  diftrefs,  yet 
really  is,  in  this  refped,  an  execution.  And  in  cafes  of 
execution,  beafts  of  the  plough  may  be  diihained,  altho' 
there  be  other  fufficient  diftrcfs.  And  the  court  were 
unanimouily  of  opinion,  that  beafts  of  the  plough  are 
diftrainable  under  the  flarute  of  the  43  £//z.  and  (uch  like 
afis  of  parliament.     Burr,  Mansf.  ^'](). 

And  in  the  cafe  of  Gorton  and  another  v.  Falkmr^  H, 
32  Cr.  3.  in  trover  for  three  looms,  a  fpecial  cafe  was  re-* 
jerved.  The  plaintifFs,  being  maniifafturers  of  fmall  wares 
at  Mancbifter^  employed  one  Minikin  as  a  fmall  ware  wea«> 
ver  there,  to  make  linen  and  cotton  tapes  for  them  \  and 
for  that  purpofe  lent  him  two  looms  for  himfelf  and  wife 
to  weave  upon,  and  fome  time  after  lent  him  another 
loom.  Minikin  and  his  wife  worked  upon  two  of  the 
looms,  and  a  journeyman  of  Minikin^s  had  been  feen  to 
work  on  one  of  them.  Thie  looms  were  ufed  and 
worked  upon  in  a  part  of  a  houfe  in  which  Minikin  re* 
fided  at  Manchefttry  which  was  let  t.>  him  by  the  dc- 
feridant.  For  the  ufe  oi  the  looms  Minikin  was  not  to 
pay  the  plaintifFs  any  thing,  but  was  to  work  foi*  theiii 
only,  which  was  ftated  to  be  a  cunomary  method  at  Mm^^ 
chtfttr  for  workmen  in  that  way.  Minikin  being  tenant 
to  the  defendant  of  part  of  his  houfe,  and  rent  being  due 
for  the  fame;  the  defendant  diftrained  the  faid  looms  fo 
lent  to  Minikin^  for  rent  upon  the  premifes ;  and  after- 
wards fold  the  fame  according  to  the  ftatute.  At  the 
lime  of  the  dif^refs  there  were  no  dthcr  goods  upon  the 
premifes. — L.  Kenyan  Ch.  J.  h  is  not  neceflary  in  this 
cafe  to  decide  the  quefiion  which  (it  was  faid^  was  ]n^: 
tended  to  be  raifed  on  ihe  conOrudiion  of  the  ftatute  of 
2  /K  &  M.  c.  5.  whether  all  goods  are  liable  to  diftrefs 
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fer  mit»  bec9iife  there  are  other  groijiKb  here  to  WJannl 
Df  ia  dete^miniog  that  the  diftrefs  wa^  properly  ukeo.   It 
will  be  Aifficienc  to  decide  that  cafe  whenever  it  (hall 
arUe;  but  I  caanot   refrain  from  obfcrving,  as  it  ftrtkca 
ma  at  ptefent,  that  that  9&  of  parliament  has  not  taken 
away  all  privtleges  from  diftreb,  but  has  merely  given' the 
power  of  Celling  thofis  things  which  might  have  been  dif« 
trained  before.     This  cafe  might  have  been  ftated  more 
explicitly/  particularly  if  tiic  kx>ms  were  in  aAnal  u(c  at 
the  time  of  the  difirels  s  however  we  muft  now  decide  on 
the  eafe  as  is  fent  to  us.     We  may  lay  tt  down  as  a  gene* 
ral  propofition,  that  at  this  time  ait  moveable  diatiels 
ate  diftrainable, » whatever  may  have  been  (aid  in  andeot 
times  torefirain  tbediftrefs  to  thofe  thingi  which  partook 
of  the  profits  of  the  foil :  now«  not  only  living  animalst 
hut  alfo  inanimate  things,  may   be  diftrained.      But  to 
this   jleneral    propofition   there   are   fcveral  exceptions; 
feme  thing!  are  exempt  from  being  diftrained  on  account 
of  the  place,  aod  others  on  account  of  the  things  them- 
felves.      The   anvil   in  the  fmitb's  (bop,  and  the  miU* 
ficne,  are  privileged,  becaufe  they  are  affixed  to  the  free* 
bold ;  and  a  temporary  removal  of  the  one  or  the  other 
for  the  purpofe  ftated  in  the  argument  is  not  fufficient  to 
dcftroy  that  privilege.     In   the  cafe  of  Fr^imii  v.  U^yttt 
(fee  above),  the  court  thou|(ht,  that  the  f«me  reafon  did 
not  exift,  that  a  livery  ftable  (bould'bave  the  fame  privi* 
kgc  as  a  common  inn.      There  are  feveral  other  ex- 
ceptions, which  it  is  not  neceflary  to  ftate  particulat ly  \ 
•  Ihey  are  all  toileted  in  3  Com.  Dig.  112s  from  whence  it 
appears  that  utenfils  of  trade  are  not  liable  to  be  diftrained 
while  they  are  in  adual  ufe ;  one  of  the  inftancea  givea 
is  that  of  an  axe  in  a  carpenter's  hand  1  and  this  exemp- 
tion is  founded  on  good  fenfe ;  it  is  allowed  not  only  for 
|he  convenience  of  trade,  but  for  the  prefervation  of  the 
peace.     A^eria  caruca  are  alfo  privileged,  provided  there 
he  other  fufficient  diftrefs  ;  but  if  not,. they  may  bedif* 
aained.    Now  in  this  cafe  it  is  not  ftated  that  tbefe  looms 
were  in  a^ual  ufe  at  the  time  of   the  diftrefs,   thoirgh 
l}^vj  bad.httnykM  and  worked  upon,  which  is  too  looie 
And  indefinite  a  finding  to  warrant  us  in  fuppofing  ihat 
they  were  then  in  ufe  ;  and  it  is  ftated  that  tbere  were  no 
other    goods   upon    the   premifes   liable  to  the  diftrefi* 
Therefore  I  am  of  opinion  that  the  diftrefs  was  properly 
inade. — AJkhutft^  J.  It  is  a  general  principle  that  all  chai* 
tels  found  in  a  perfon's  houfe  are  liable  to  be  diftrained 
by  the  latldlordi  it  is  true  indeed  that  there  are  feme 

exceptions 
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cKCCptioiu'to  the  general  rule,  but  this  cafis  does  not  couve  - 
witfatn  cither  of  tbofe  exceptions.  The  foundation  of 
this  principle  is  that,  as  the  landlord  is  fuppofed  to  give 
credit  to  a  vtiible  ftock  on  the  preai^fes,  he  ought  to  have 
rccourfe  to  every  thing  which  he  finds  there.  Now  it^  - 
does  not  appear  from  the  fa£l3  fiattd,  that  the  looma 
were  privileged  from  diftrefs.  It  is  not  found  that  they 
were  in  woric  at  the  time  of  the  diftrefs  ;  but  it  is  ftated 
that  there  were  no  other  goods  liable  to  be  diftrained: 
And  it  is  a  general  rule  that  implements  may  be  diftraincd, 
i{  thcie  be  no  other  goods  fubjeA  to  a  diftrers.— fiw/br* 
J.  Whether  goods  be  the  property  of  the  tenant  or  » 
i^canger  is  perfeSly  immatecia],  provided  they  be  on  the  . 
pismifes,  and  be  not  privileged  by  law  from  a  diftrefs* 
The  quefiion  therefore  is,  whether  thefe  goods,  which 
were  on  the  premifes,  be'  privileged  by  law  from  being* 
diilrained.  Mr.  J.  BulUr  here  read  the  following  note  of 
Iz  Ch.  J.  /S^i7/fi%  judgment  in  the  cafe  of  Simfin  v.  //dr- 
€9urt  in  the  Common  Pleas.  M.iS  G.  2.  This  was  an 
adion  of  trover  for  a  ftockmg  loom.  The  defendant 
pleaded  not  guilty.  The  caufe  was  tried  at  Liiafttr  af» 
fixes,  and  a  fpecial  verdid  ta  the  effefi  following.  That 
the  plaintiiF  was  poflelTed  of  a  docking  frame  of  the  va* 
Ine  of  81.  which  he  let  to  7.  Armftr^ng  at  9  d.  per  week, 
who  was  by  trade  a  (locking  weaver ;  that  ArmJIrong  was 
indebted  to  the  defendant  in  53 1.  for  rent,  and  that  no 
other  fuficient  diftrefs  being  on  the  premifes,  the  de-» 
fendaot  diftrained  thisi  flocking  frame  for  the  rent  in  ar- 
rear  at  the  time  when  Armfirong*z  apprentice  was  ufing 
the  fame;  and  the  jury  fubmitted  to  the  court  if,  &c. 
ift.  Whether  a  (locking  franre  has  any  privilege  at  all 
from  being  difirainedj  adiy.  If  it  have,  whether  it  may 
not  be  diftrained,  when  there  is  no  other  fufficient  dir* 
trefs  to  be  found  i  3dly,  Whether  or  not  (when  no 
fuficient  diftrefs  is  to  be'  found)  it  will  be  privileged  by 
being  in  aSual  ufe?  There  are  five  things  which  by 
the  common  law  are  nor  diftrainable;  id^  things  an^ 
nexed  to  the  freehiild;  ad,  things  delivered  to  perfons 
exercifing  their  trade,  as  cloth  in  a  taylor*s  0iop;  3d, 
hops  and  corn ;  4th,  inftruments  of  the  plough ;  jth,  ip- 
firuments  of  trade.  The  three  firft  were  abfolutely  pri- 
vileged ;  the  two  laft  on]y/«i  m9d$.  As  to  the  firft  the/ 
are  not  diftrainable  at  this  day ;  nor  was  corn  diftrato- 
fl^lr  before  the  ftat»  of  /K  and  M.  and  the  reafon  was 
brcaufe  they  cobid  n4»t  be  rtfftored  in  the  fame  plight  they 
were  in  when  taken..    j^eaOs  of  the  plough  yrefe  not  di/'- 
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tftinsbte,  in  favour  of  hufbandiy,  which  h  for  the  gen^*^ 
r«l  good  of  the  nation  ;  and  if  they  wert  dtft'^ained,  the 
means  of  a  perfon*9  livdihood  would  be  taken  away,  which 
laft  reafon  holds  for  inffruments  of  trade.  Ca,  Liti  47. 
This  frame  is  certainly  an  itiftrufhent  of  trade  :  And  we 
are  of  opinion  it  may  be  diiirained  when  no  other  diflrefs 
ia  to  be  found.  This  puts  an  6nd  to  the  two  (irft  quef^ 
tions.  The  third  is  the  orfly  maittrtal  one;  and  we  a'r^df 
opinion  that  this  fiocicing  frame  Was  not  diftfainabic  tho' 
in  a£lual  ufe,  becaufe  i(  could  not  be  reilnred  in  the  fame 
plight ;  for  the  ftocking  then  weaving  muft  necefiarily  be 
damnified  ;  another  reafon  is  becaufe  when  it  ia  iil  the 
cuftody  of  any  perfon  in  adual  ufe,  it  cannot  be  talten 
away  without  a  breach  of  the  peace,  i  hjl.  47.  There 
is  a  plain  diftinSion  in  Braffon^  and  all  the  other  books, 
between  cafalla  ctUfa^  and  thole  in  aflual  ufe.  There  is 
but  one  cafe  which  looks  the  contrary  way,  (viz)  i  Sid* 
440.  and  even  there  a  quart  is  made  ^  and  I  am  far  from 
thinking  that  cafe  to  be  law.  For  thefe  reafons  let  the 
plaintiff  have  judgment."  Now  the  prefent  cafe  falls 
within  the  fifth  clafs,  which  Ch«  J.  pyUUs  faid  was  only 
privileged  fuh  modo ;  they  ^rz  only  under  the  fame  pro* 
teAion  as  aviria  caruca.  The  point  in  that  cafe  was  that 
the  frame  could  not  bediftrained,  becaufe  it  was  in  aAoat 
ufe  at  the  time.  And  for  the  reafon  now  gii^n  by 
L.  Kinyon^  a  diftrefs  could  not  be  made  under  fuch  circum- 
fiances  without  a  breach  of  the  peace.  As  therefore  the 
looms  in  this  cafe  were  not  in  adual  ufe  at  the  time  of  the 
diftrefs,  I  am  of  opinion  that  the  plaintiii^  are  not  eoti* 
tied  to  recover.*^  Gr§fi],  delivered  his  opinion  to  the  f^me 
eiFed.  Poftea  to  the  defendant.  Durnf.U  Eaft^  4  V.  565. 
Thtngi  fittd  to  Furnaces,  cauldrons,  or  other  things  fixed  to  the  free* 
fht  freehoU.  hold,  or  the  doors  or  windows  of  a  hoofe,  or  the  like, 
cannot  be  diftrained.     i  hji,  47. 

A  mill  ftone  is  not  diftratnable,  though  k  be  crmovcd 

out  of  its  proper  place  in  order  to  be  picked  \  becaafe  fuch 

removal  is  out  of  oeceffity,  and  the  ftone  ftill  o^ntinttes 

part  of  the  mill;  io  it  is  of  a  fmith^s  anvil  on  which  be 

fyorks,  for  this  is  accounted  part  of' the  forge,  though  it  be 

not  a^ually  fixed  by  nails  to  the  (hop.    Br4^  Tiu  Diff. 

BL  13. 

Tbiogifer  Things  for  which  a  replevin  wii)  not  lie,,  fe  ^  to  be 

which  a  rcplcnA  known  again,  as  money  out  of  a  bag^^aaoot  be  diftrained. 

vUiAOtlk.        '^  Bac.  Abr.  1O9. 

But  money  in  a  bag  fealea  may  be  diftAiMd  1  for  that 
the  bag  fealed  may  be  known  again. 

Goods 
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Goods  in  the  cuftody  of  the  law  are  not  diftraihible }  oooaiiocofto^y 
therefore  goods  diflrained  for  damage  feafant,  cannot  be  ol  the  Uw. 
taken  for  rent,  ner  goods  in  a  biililTs  hands  on  an  execu^ 
tion,  nor  goods  feized  by  procefs  at  the  fuit  of  the  king» 
bccaufe  they  are  in  ^he  cuftody  of  the  laW.     Co.  Lit.  47. 

By  the  2  H^.fijf-  1.  ^  5.  Perfons  having  rent  arrear  Corp  tr  hay  cut. 
on  any  deihife,  leafe,  or  contradl,  may  feize  and  fecure 
ftoy  (heaves  or  cocks  of  corn,  or  corn  loofe  or  in  the  ftraw^ 
or  hay  being  in  any  barn  or  granary^  or  upon  any  hovel, 
(lack,  br  rick,  or  otherwife  upon  any  part  of  the  land 
charged  with  rent,  and  may  lock  up  or  detain  the  fame  in 
the  place  where  found,  in  the  nature  of  a  diftrefs ;  h  as  the 
fame  be  not  removed  to  the  damage  of  the  owner,  out  of 
the  place  where  found  and  feized,  but  be  kept  there  (as  ' 
impounded)  ti)l  replevied  or  fold.    /  3. 

Alfo  by  thb  II  (7.  2.  c.  19.  The  landlord  may  take  C^tn^  hij 
and  fei?Bc  corn,  grafs,  hbfps,  roots,  fruits,  pulfe,  or  other  «'*^"^ 
produd  growing,  as  a  diftrefs }  and  the  fame  may  cur, 
gather,  make,  cure,  carry,  and  lay  up  when  ripe^  in  the 
barns  or  other  proper  place  on  the  premifes}  and  if  therb 
fllall  be  nn  barn  or  proper  [)Iace  on  the  premifes,  then  iti 
any  other  barn  or  proper  place  which  he  (hall  procure.  To 
near  as  oiay  be  to  the  premifes  ;  the  appraifement  whereof 
fball  be  taken  when  cut,  gathered,  cured,  and  made,  and 
toot  before.    /  8. 

An<)  notice  of  the  place  where  the  goods  fo  diftralntfd 
Iball  be  lodged^  (hall  in  one,  week  after  the  lodging  thereof 
be  given  to  the  tenant,  or  left  at  the  laft  place  of  bis  abodt; 

Qeneraiiy,  whatever  goods  and  chattels  the  landlord  Cittle  4e« 
finds  upon  the  premifes,  whethei*  they  in  fad  belong  ro  the  paft**"** 
tenant  or  a  ftranger,  are  diftrainable  by  him  for  rent  •,  for 
otherwife  a  door  would  be  opened  to  infinite  frauda^upon 
the  landlord;  and  the  flranger  h)th  his  remedy  over  by 
kdion  on  the  cafe  againft  the  tenant,  if  by  the  tenontS  de* 
fault  the  goods  are  diftrained,  fo  that  he  cannot  render 
them  when  called  upon.     3  Blackjt.  8. 

But  on  particular  circumftaKces  perhaps  a  court  of  equity 
may  relieve.  As  in  the  cafe  of  Fstvkis  and  Joyce^  T.  i  fr, 
in  the  common  pleas^  a  perfon  driving  fheep  to  Lthdon  to 
fell,  by  agreement  with  the  mafter  of  an  inn,  put  then)  into 
the  ground  at  fo  much  a  fcore  fur  a  night.  The  landlord 
feeing  them,  afked  whofe  they  were,  but  eonfented  to  their 
flaying  there,  and  afterwards  diftrained  them  for  rent  due 
to  him  from  the  mafter  of  the  inn.  And  it  wsts  adjudged 
for  the  landlord.  3  L«r.  260.  2  FfMr.  ^c.-*-^^— ^But  in 
she  fame  cafe,  upon  a  bill  for  relief  in  equity,  the  lords 
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iSomnniffioncrs  -Ctta^ti  to  tbink«  that  the  grofindii  'y^  ^^ 
li>c  ina,  and  ufed  therewith,  ought  to  have  the  fame  prnrt* 
U^e  as  the  inn  hath«  and  that  pa(Ienger*s  cattle  ought  not 
to  be  diCtrainabie  there.  2  ^#rii.  lag..-  ■^■>And  «it  ap^ 
pcared  in  this  cafe,  that  on  the  landlord's  coming  and  feeiag 
ihe  (keep,  he  pretended  to  be  angry.  Upon  which  the 
9>^ner  oiFcred  to  take  out  the  iheep,  at  whkb  time  thef 
were  not  dittrainable  for  the  rent,  having  not  hren  -levant 
and  couchant  (that  is,  having  not  To  iong  reoiatnrd  tipon 
the  ground,  as  to  have  laid,  down  and  rifen  up  again  to 
feed).  So  ihat  the  court  looked  on  the  confcnt  as  a  frauds 
10  get  them  to  be  left  all  i\ight,  by  which  they  hec«aie  Iia< 
Ue  10  the  diflrefs.  And  it  Was  decreed,  that  the  laodfevd 
(hould  anftwer  for  the  value  of  the  (heep,  and  pay  cofts  both 
in  law  and  equity.  Pr^^*  Cbanc.  y. 
Cattle  t(cf^  Where  a  ftranger's  beads  efc4pe  into  the  Iand»  they 
M  tiic  pftmllci*  |0gy  be  diftrained  for  rent,  though  they  have  not  been  le- 
vant and  couchant,  provided  they  are  trefpaflers :  Butif 
the  tenant  of  the  land  is  in  default,  in  not  repairing  his 
fences,  whereby  tbt  beads  came  into  the  land,  the  landlord 
cannot  diftrain  fuch  beafts,  tboiigh  they  have  been  levant 
and  couchant,  unleft  be  have  caufed  notice  to  be  given  to 
the  owner,  and  the  owner  fuffers  them  to  remain  there 
afterwards.    Lutw^ji^. 

But  in  cafe  of  an  ancient  feignory,  the  lord  may  dif- 
train  cattle  f^r  fervkea,  which  came  in  by  efcape,  though 
they  were  not  levant  and  couchant  i  although  it  be  in  <fe- 
fiyilt  of  the  fences,  which  the  tenant  of  the  land  ought  to 
matniatn;  becsufe  the  lord  barh  nothing  to  do  with  the 
repairing  of  the  fences,  and  he  bath  no  remedy  but  by  dif* 
aids !  But  the  owner  may  prevent  the  diftrefs,  by  making 
frdh  purfuit ;  for  then  the  cattle  remain  as  it  were,  in 
bia  own|X»fleffion.  L.  R^jm*  r68,  9.  H.  8  W.  £eni|& 
and  Crews. 

But  in  cafe  of  rent  referved  upon  leafe  for  years,  (be 
landbrd  caifnot  diftryin  fuch  cattle,  until  ahey.be  levant 
and  couchant  1  for  i^the  landlord  had^d  the  lands  in  bis 
'  own  bands,  he  ov^ht  to  ^ave  repaired  the  fences ;  and 
when  he  puts  in  a.le(rre,'he  qujibt  by  covenant-to  oblige 
bim  to  repair :  and  therefore  in  tharcafe,  if  the  law  woiM 
allow  the  landlord  10  diftrain  the  cattleof  a  ftranger  whicli 
come  in  by  efeape,  before  that  they  be  levant  and  couchant, 
it  would  be  in  efi^  to  allow  an»an  to  take  advantage  of 
b'S  own  'Wrong.  Therefore  if  the  cattle  come  in  by  de^ 
faultof  the  owner  of  the  cattle,  then,  tbey  may  be  didraincd 
before  they  he  levant  and  cottcbant ;  and  if  in  default  of 
Ihe  tenaotof  the  land,  there  they  cannot  be  diftrained  un- 
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til  tbfy  bare  liccn  le?ant  and  conchant,  tb«t  is.  to  fiy^  for 
rent  upon  leafcs  for  yeart.  And  in  facb  cafe  the  Jandlofd 
Ihall  ooc  uke  the  cattle  before  chat  he  has  given  notice  lo 
cbe  QWtterft^at.they  are. upon  the  land  liable  to  Jua  diC- 
Uefa  I  tDd  if  he  doth  not  coiqe  to  take  them  awaj^  tbf tl 
tlicy  become. diftrainablt.  And  by  Tr/j/ chief  jufticti 
where  the  caule  efcape  accidentally^  there  they  are  not 
diftrainable,  until  they  heve  been  levant  andcpuchaoti 
but  if  ihcy  efcape  by  default  of  their  owner^  they  are  dif* 
.  tr»ti>able  die  fir  ft  minute.     Id. 

Im  the  eafe  oiMfdm  MdJPigru^  H.  1690,  t»bere  ^a 
jtwi  chaise  waa  arrear  for  20.  yean,  and  cattle  efcaped  out 
of  the  next  ground,  and  were  diftraiaed  ;  lord  ihitmgbam 
(in  equity)  relieved  againft  it.     2  Vim,  231. 

A  man  may  diftrain  beads  damagi^fgajamt^  that  is.  doing  CHtIa 
damage  or  trefpai&ng  upon  bia  land  \  for  it  is .  highly  ^^^^'^ 
leafooable  that  the  owner  of  the  land  fliould  defend  him* 
felf  from  injury  by  driving  out  the  beafts,  and  likewife  by 
diftrainipg  the  thing  thdc  did  the  injury,  and  putting  the 
fame  in  a  publick  pound  till  con)peof4tion  be  made  for  4lla 
tiefpaft;  for  oiherwife  he  might  .never  find  the  periM 
who(e  beafta  committed  the  uefpais.  Gijk,  Dig.  24* 
BUuk.  Cun.t* 

AH  chattels  whatever  are  difirainable^iM/^^^^ii/^.it 
beiiig  but  natuial  juftice  that  whatever  doch  Che  injury 
Aould  be  a  pledge  to.  make oompeniacion  for  it.     GiU^ 

Dig.  38. 

Therefore  the  tools  and  utenfili  of  a  man's  trade  may 
be^taken  damage- fcafaot.    td.,29*  ^  Bac.  Akr,  1 16« 

If  a  man  take  cattle,  and  put  mem  into  the  land  of  aao« 
tber  man,  the  teiunt  of  the  land  may  take  chefe  cafile  da* 
mage«feaiant,  though  the  owner  was  not  privy  to  the  cattle 
being  daaiage-feafant,  and  be  may  keep  them  agai«vft  the 
4rue  owner,  till  faitifaAion  of  the  damages,  x  Rri.  Akr. 
665.    R§1.  Rip.  449* 

If  a  man  eometo  diftratn,  and  feetbe  beafts  in  hia 
ground,  and  the  owner  chafe  them  out  of  purpose 'beforo 
the  diftrels  taken  1  yet  the  owner  of  the  foil  cannot  dif- 
uain  theiti  i  and  if  he  doth,  the  owner  of  the  cattle  may 
eefcue  them  \  for  the  beafts  muft  be  damage*feafaBt  at  the 
time  of  the  diftrela.  x  /////.  l6i* 

For  diftrefs  damage*feafant  is  the  ftriAeft  diftrefs  that 
k,  and  the  thing  diftramed  muft  be  taken  in  the  very  aA : 
for  if  the  goods  are  once  off,  though  on  frdh  purluic,  the 
wwner  of  the  grvund  cannot  take  tbem%  xa  MhI^  bbu 
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If  ten  held  of  cattle  were  doing  dioiage,  a  man  can&ot 
take  one  of  them  and  keep  it  till  he  be  fatisfled  for  the 
whole  damage,  but  for  its  own  datnage  Miy  ;  but  he  ma? 
bring  an  adiion  of  trefpafs  for  the  reft.  12  Mkl.  66o.  H. 
13  ^.  Fa/pir  and  Edwards. 

If  a  man  hath  common  for  ten  cattle^  and  he  pots  m 
more,  the  furplufage 'above  (en  may  be  taken  damage  fea- 
fant.     I  Ro/.'s  Abt.  665, 

But  this  muft  be  where  the  number  is  abfolutely  certain, 
as  for  10,  20,  or  30  cattle,  without  any  relation  to  the 
quantity  of  land,  and  not  where  be  claims  for  fo  many 
cattle  for  fuch  a  number  of  acres  i  for  in  the  former  cafe 
the  overcharge  is  clear  and  felf-evident,  but  in  the  latter 
it  depends  upon  the  number  of  acres,  and  requires  a  me- 
dium to  determine  x^t  number  of  cattle ;  that  is,  an  ad- 
meafuremeot  of  the  land  :  For  when  the  queftion  depends 
ifp6u  a  collateral  fad,  or  upon  a  matter  of  jud^ment»  the 
pafty  interefted  can  never  be  a  competent  judge  in  his  own 
caufe.  And  the  court  fatd,  the  right  of  difiraining  feemed 
to  ttirn  upon  (his,  that  wherever  dfere  is  a  c^hurrf  right 
for  putting  in  the  cattle,  a  commoner  cannot  diftrain,  be- 
caufe  it  would  be  judging  for  himfelf  in  a  queflion  that  de^ 
pends  upon  a  more  competent  enquiry :  But  where  catde 
are  put  upon  ihecomfmon  without  any  cdlour  or  pretence 
of  right,  the  commoner  may  diftrain  them  ;  and  there* 
-fore  he  may  diftrain  the  cattle  of  a  ftrangjer.  £.  9  G.  3. 
Hali  V.  Harding^  Bur.  2426« 

///.  jft  ivbai  time  the  dtfirefsJbaU  he  taken. 

For  a  rent  or  iervice  the  lord  cannot  diftrain  in  the  night, 

but  in  the  day  time ;  and  To  li  is*  of  a  rent  charge ;  but  for 

.  damage-feafant,  one  may  diftrain  in  the  night;  otberwife 

it  may  be«  the  beafis  may  begone  before  he  can  take  tbcflo* 

I  In/l.  142. 

For  before  fqn  rifiog,  or  after  fuo-fet,  noman  may  dif- 

,  train  but  for  d^mage-feafant*    Adirrmtr^  c.  1*  /  26. 

V.  fFiere  the  Jijirefsjball  he  made. 

The  king's  officers,  as  flieriffs  and  others^  (hall  not  take 

diftrelFes  in  (be  fees  wherewith  churches  in  times  paft  bare 

been  endowed  ;  but  diftreiies  may  be  taken  in  pofleffioos^oT 

'  the  church  newly  purchaftrd.     9  Ed.  2.  r.  9. 

^  A  man  may  diftrain  in  places  or  lands  wkbii^llie^&r, 

oithtpremifet.  ^j^^,^  ^^  i\(\rt(k,  and  not  clfewhere.  52  H^t^.  r.  p.  2 Hf^ 

•131.     Mir.  €.  a.  /.  20,  * 
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And  by  the  11  G'2.  r.  19,    The  landlord  nay  diftriin  Oatheco«. 
mny  cattle  or  ftock  of  the  tenant,  dep^fturing  on  any  coin->  "■^* 
mon  appendant  or  appttrtenant)  or  any  ways  belonging  to 
the  premifes  demifed,    /  8. 

No  perfon  (except  the  king^t  officers)  (ball  take  dif-  locbeU|hwaj. 
treses  in  the  king's  highway.     52  H.  3.  r.  1 5« 

And  the  reafon  is,  becaufe  the  king's  fubjeds  ought  to 
have  free  paflage,  as  well  to  fairs  and  markets,  as  about 
their  other  affairs.  But  yet  this  (hall  not  be  taken,  to  make 
the  difirefs  utterly  unlawful,  fo  as  toiake  advantage  thereof 
in  .bar  ^o  an  avowry,  but  to  this  purpofe,  that  if  the  lord 
didrain  in  the  highway,  the  tenant  may  have  an  aAion 
againft  him  upon  this  ftatute.     a  Itffl^  '31 1  132. 

F.  Goods  fraudulently  conveyed  off  tbepremifes. 

By  the  1 1  G.  2.  c.  19.  If  any  tenant  for  life,  yeara^  at  Ma?  be  ftized 
will,  fufferance,  or  otherwife,  /hall  fraudulently  or  clap-  within  30  dajf, 
deftinely  convey  oflf  the  premifest  his  goods  or  chattels,  to 
prevent  the  landlord  from  diftraining,  fuch  landlord,  or 
any  perfon  by  him  lawfully  impowered,  may  in  30  days 
next  after  fuch  conveying  away,  feize  the  fame  wherever 
they  (hall  be  found,  and  difpofe  of  them  in  fuch  manner,  aa 
if  they  had  been  diftrained  on  the  premifes.  /  i. 

But  no  landlord  (hal^  diftrain  any  goods  fold  £^11^/^  Exceotwhen 
and  for  a  valuable  confideration,  before  luch  feizure  maide,  ^^•/^  ^^^* 
to  any  perfon  not  privy  to  fuch  fraud.    /•  2. 

Where  any  goods  or  chattels  fraudulently  or  clan-  au  vf  the  con- 
deftine'y  conveyed  or  carried  away,  (hall  be  put,  placed,  2^e«»«>i«f- 
or  kept  iti  any  houfe,  barn,  (table,  outhoufe,  yard,  clofe»  *"^~ 
or  place,  locked  up,  fattened,  or  osherwife  Tecured,  fo  aa 
to  prevent  fuch  goods  or  chattels  from  being  taken  and 
feized  as  a  diftrefa  for  arrears  of  rent ;  it  (hall  be  lawful 
for  the  landlord,  or  his  ftcward,.  bailiiF,  receiver,  or  other 
perfon  or  perfons  impowered^  to  take  and  feize  as  a  diftrefs 
for   rent,    fuch    goods    and  chattels  (firft  calling  to  his 
affiftance  the  conttable,  or  other  peace  officer  of  the  hun<? 
dred,  diftriiS,  or  place,  where  the  fame  (hall  be  fufpeded 
CO  be  concealed,  and  in  cafe  of  a  dwelling- houfe,  oath 
being  alfofird  made  (G)  before  a  ju/lice,9f  a  reafonable 
ground  to  furpe<^  tl^at  fuch  goods  or  chattels  are  therein)  in 
the  day  time,  to.  break  open  (H)  and  enter  into  fuch  houfe,  . 
barn,  ftable,  ouihoufe,  yard,  clo(e,  and  place ;  and  to  take 
and  feize  Uch  yoods  and  chattels  for  the  faid  arrears  of 
rent,  as  he  might  jiave  done  if  tbey  had  been  in  any  open 
place.     11  ^•2t  <•  19.   /•  7* 
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PerfoAt  afiftiiif  AqJ  {f  ^fiy  tenitflt  fbatl  fo  fraudulemly  remove  and  cm* 
St^U.***^  vcy  away  his  goods  or  Chattels,  and  if  any  perfonor  perfons 
^^  ftall  wilfully  and  knowingly  aid  or  affift  him  in  fuch  frau- 

jlulent  conveying  away  or  carrying  ofF  of  any  part  of  bit 
goods  or  chiittels,  or  in  concealing  the  fame,  every  perfon 
fo  offending  (hall  forfeit  to  the  ^andlord  double  the  valtxe 
of  fuch  goods,  to  fate  recovered  in  any  court  of  record  at 
Wtftmlf^n.   /  J. 

But  if  rhe  goods  and  chattels  fo  fraudulently  carried  olF 
or  concealed  fliallnotexceed. the  value  of  50 1.,  the  landlord 
px  his  agent  niay  exhibit  a  complaint  in  writing  (A)  before 
^wojuftices  of  the  peace  of  the  fame  county  or  divifion, 
refiding  near  the  place  where  fuch  goods  and  chattels  were 
removed,  or  near  the  place  where  the  fame  were  found,  not 
b^ing  interefled  in  the  lands  or  tenements  whence  fuch 
goods  were  removed;  who  may  fummon(B)  the  pirties 
fconcerned,  examine  the  faift  and  all  proper  witnefles  upon 
oath  (or  if  it  is  a  quaker,  upon  affi/mation  required  by 
law),  and  in  a  fummary  way  deteriiitne  whether  fuch  per* 
fon  or  perfons  be  guilty  of  the  offence  with  which  he  or 
|hey  are  charged,  and  to  enquire  in  like  manner  of  the  va» 
liie  of  foch  goods  and  chattels ;  and  upon  full  proof  of  the 
offence,  by  order  (C)  under  cheir  hands  and  fealsthe  fiid 
Juftites  Ihall  adjudge  the  ofTendcr  or  offenders  to  pay  double 
the  value  of  t^e  faid  goods  and  chattels,  to  fuch  landlord, 
his  bailiff,  fervant,  or  agent,  at  fuchtiifie  as  the  faid  juftices 
^all  appoint :  and  if  the  offender  or  offenders,  having  no- 
tice of  fuch  order,  (ball  refufe  or  negled  fo  to  do,  they 
ftall  by  their  warrant  (D)  levy  the  fame  by  diftrefs :  aod 
jfor  want  of  fuch  diflrefs  (£)  may  commit  ihe  offender  or 
offenders  to  the  boufe  kA  corre&ion  (F),  there  to  be  fcept 
to  hard  labour,  without  biiil  or  mainprize,  for  the  fpace  of 
fix  months,  unlefs  the  money  fo  ord^rfd  to  \it  p$iid  as  afore- 
il^rid  fliall  be  fooner  fatisficd.    /  4. 

T.  29  tr  30  G.  a.  Jf.  apd  Blffix.  Order  m^de  by  two 
joflices,  reciting  that  a  f:ompiaint  had  been  made  to  them 
>ri  writing*  by  >/»  CUtyej  againff  J,  Biffix^  that  be  the  (aid 
Ctavfj  demifed  his  eftate  in  the  pari(h  of  jikAnr  in  the  county 
pi  Samiffit  to  lyiUiam  7^aU^iry  at  the  yearly  rent  of  44  h 
and  that  there  tr»  due  and  in  arrear  from  TbeUhirxoKitn 
for  rent  of  the  faid  cflate,  on  the  fifth  day  of  Afril  laS, 
24 1.  15  s.  ^{d.  s  and  that  he  the  faid  Cimny  wouM  have 
(Rfl rained  the  g*  oda  and  chattels  of  the  faid  /iP:  TImitttr 
ppon  the  faid  eflate,  in  crder  to  obtain  faibfadion  of  the 
faid  rent ;  but  to  prevent  him  from  fo  doing,  the  faid  Biffix^ 
p^  qr  ^bquf  thf  a^th,  aStb,  w4  a9th  dkys  of  ^Jfkiufi  laft, 

•        did 


did  knowingly  and  wilfully  aid  aad«(Sft  the  Aid  TlmiAir^ 
is  fraudulently  conveying  and  carrying  off  from  the  faul 
cftate  hit  the  faiid  Thatebn^t  goods  and  chattels^  and  aHb 
in  concealing  the  fanx:,  beine  under  the  value  of  50  l.f  that 
ia  to  fay,  two  cows^  one  hei&r,  and  ten  hundred  weight  of 
cfaeefe,  of  the  value  of  20 1. ;  whereby  the  faid  CI01M7  waa 
prevented  from  diflraining  the  fame*  in  order  to  obtain 
fatiafadion  for  the  (aid  rent,  and  contrary  to  the  ftatnte 
II  G.  a.;  and  therc/ore  praying  us  to  grant  him  our 
warrant,  of  fummona,  requiring  you  the  (aid  J.  Biffix  to 
appear  before  ua,  and  that  we  would  examine  the  faft^ 
and  thereupon  make  fuch  order  therein  for  hia  relief,  aa 
the  faid  fiatute  direds  and  requires,  and  as  ihould  be 
agreeable  to  juftice :  Whereupon  we  the  faid  ju&icet,  re* 
fidiog  near  the  faid  eftate  from  whence  the  faid  goods  and 
cattle  were  removed,  and  neither  of  us  any  way  intcrefted 
in  the  faid  eftate,  did  ilTueour  warrant  of  fummons,  require 
log  you  the  U\A  J»  Biffix  to  attend  us  thereon  to  anl'wer 
the  faid  complaint  1  and  you  having  attended  accordinglv^ 
and  we  in  yous  pre(ence  having  examined  the  wttne&ea 
produced  by  the  faid  J,  Chviy  upon  oath»  and  heard  what 
was  alleged  by  you  in  your  defence,  do  adjudge  that  the 
faid  complaint  is  true  ;  and  that  the  faid  goods  and  cattle 
of  the  faid  IV.  Tbatcbir^  which  you  fo  aiiled  and  affiftcd 
in  conveying  and  carrying  off  from  the  faid  eAatey  and 
alfo  in  concealing  the  fame,  were  of  the  value  of  20 1.  and 
that  you  have  thereby  forfeited  double  of  the  value  of 
the  laid  goods  and  cattle,  being  the  fum  of  40  K,  to 
the  faid  complaiiiant  i/.,  Clavtf^  by  virtue  of  the  faid 
fiatute :  We  therefore,  in  purfuance  of  the  faid  fiatute^ 
do  adjudge,  order  and  require  you  the  faid  J.  Bijfix^ 
within  the  fpace  of  three  days  from  the  date  hereof,  to 
pay  to  the  faid  A^  Clm^ey  the  fum,  of  40 1.,  which  if  you 
iball  negleA  to  do,  fuch  further  proceedings  will  be  then- 
bad  againft  you  to^  inforcie  the  payment  thereof,  as  the 
faid  (iatute  direds  and  requires.  Given  under  our  handa 
and  feals  this  fifth,  day  pf  January  1756 — Thia  order 
was  affirmed  by  tbe  fei&ons  upon  appeal.  Both  the  ordera 
were  removed  by  arthrari  into  .the  king's  bench.  It  waa 
moved  to  quaim  the  fame.  Qbjedions  ^taken  :  x.The 
complaint  is  faid  to  be  taken  in  writing,  but  not  upon 
oath.  2.  It  i)  only  faid,  that  he  demifed  to  JV.  Thatcbtr ; 
but  not  faid  for  what  eftate  or  tw-rm.  3.  It  is  ftated,  fo 
much  was  due  for  rent,  but  not  faid  for  what  term ;  it 
might  be  due  20  years  ago :  It  is  not  ftated  to  be  due, 
when  Tbaubir  removed  his  goods.  4.  The  words  of 
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the  i>rder  are*  goods  and  cattie ;   oF  the   ftatate,   goodi 
and  chaiUh.     5.  No  certain  tim^  i$  aikdgcil  when  ib« 
defendant  aided  and  aiiifted  ;  only  faid,  on  or  about  ibc 
a6ih,  27(b,  or  28th  t>f  Auguji.    6.  Not  ftated  that  72tft- 
^/&^r  did  carry  ofF  his  goods :  only  that  Biffex  did  aid  and 
aflift  him  in  carrying  chem   oflF.      7.  They  adjudge  the 
complaint  true,  but  do  not  ftate  the  evidence:  and  thh 
is  a  conviction,  not  an  order :  and  ior  any  thing  that  ap^ 
pears^  it  might  be  upon  (Uaveys  evidence  alone.     8.  It  is 
iiotftated  that  the  goods  were  under  ihe  value  of  50 U 
which  is  the  ground  cf  the  jufl ices  jurifdifkion.     9.  The 
words  of  the  {ia>ute  are,  if  any  perfon  fliall  be  a  tenant  of 
any  lands,  tenements,  or  hereditaments :  the  word  ufcd 
in  the  order  is  ijiau  \  which  may  be  a  thing  incorporeal,  or 
may  mean  the  interett  in  the  l^d,  and  ib  not  wiihii^  ibe 
ftatute.     10*  It  (hould  appear,  whether  «he  landlord  has  a 
light  to  diftrain:  by  the  8  An.  €•  14*  the  landlord  may 
diilrain  at  any  time  within  fix  months  ^Iter  the  expiration 
pf  the  term  :  it  doth  not  appear  thefe  fix  months  were  not 
expired  ;  and  if  they  were,  this  is  no  offence. ^i—-*- After 
confideration,  Mr.  J.  Dtnifort  delivered  the  refolution  of 
ihe  court :  I  think  tW  moft  material  obje^ion  is,  whe- 
ther this  is  an  order  or  a  convidion.    If  a  conviAion,  the 
evidence  ought  to  have  b^en  fef  out.     And  thtre  has  beei^ 
ifto.  doubt   (notwithfi^anding  the  csfe  of  K.  and  Pulkim^ 
I  &4ilk,  369.)  that  in  a  convi^ion  the  evidence  muilbe  fet 
out,  that  the  court  may  judge  upon  it.     Sa  it  was  held  by 
L.  UtrdwUki  in  the  cafe  of  iSf.  and  Ll^yd^  Sir.  996.  and 
in  that  cafe  it  was  obji^Aed,  that  as  it  fubjeded  the  party 
10  a  penalty,  though  in  the  fiatute  it  was  called  an  order^ 
yet  it  fhould  be  conftrued  as  a  conviction  :  but  the  court 
faid,  every  zSt  of  the  juftices,  which  fubjeds  the  party  to  a 
penalty,  fliall  not  be  conftrued  as  a  convidion.    A",  and 
Fmabiis^Sir.  630.     %  t.  Rsym.  1406.    upon  the  (latute 
for  liccniing  alehoufes,  confidered  as  ^n  order.     JT.  and 
Blaciwilii  A/.  4.  Gf^  which  the  court  faid  was  a  ftrong 
cafe,  and  tnuft  be  confidered  as  an  order.     I   und^rftood 
from  my  L.  UardwitlU^  in  the  cafe  of  it.  and  Uvyd^  that 
bit  ground  of  the  difference  was  founded  upon  the  expref* 
lions  of  the  flatute,  and  not  upon  the  penalty;  as  where 
the  words  of  the  ftatute  are,  ^}  of  which  he  Diall  be  con* 
M  vi£ted,**  it  is  to  be  conftrued  as  aconvifiion.     Here  it 
is  extremely  firong  ;  the  ftatute  calls  it  an  order  :  and  ii^ 
the  nature  of  it,  it  is  an  examination  upon  a  coi^iplaint.  If 
|be  party  was  never  fummoned,  this  court  upon  affidavit 
^ill  ^rant  an  inforinati9n  againft  the  juftices  y   but  the 
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fommoni  need  not  be  fet  out ;  aod  tlie  court  will  intend 
tbejuftice*  have  done  righr,  in  cafe  the  contrary  does  nop 
^pp€4r  upon  the  face  of  the  order.  As  10  the  1  (i  obje^ion  : 
this  is  not  an  information,  but  a  complaint:  when  the 
party  iafummoned,  the  witoefles  are  to  be  examined  upon 
oath,  but  the  complaint  need  not  be  upon  oath.  Jn  an«T 
fwer  to  the  gtd  objeAion :  as  the  order  has  followed  the 
words  of  the  fiatute,  we  will  not  intend  it  a  csfe  wherein 
the  juftices  had  not  a  jurifdidiion.  The  court  will  not,  in 
pafeof  an  order,  intend  that  the  juftices  have  done  wrong. 
As  10  the  3d  objection  :  it  is  fufficiently  alledged,  in  an 
order  ;  bis  affifting  the  tenant  to  carry  away  'the  goods^ 
as  it  is  here  alledged,  is  fufficient  to  Ibew  the  rent  conti* 
nued  then  to  be  in  arrear ;  and  the  rather,  as  the  defendant 
might  have  availed  himfelf  of  the  rem  paid,  by  proving  it 
belore  the  juftices.  I  much  doubt,  whether  in  a  declara« 
S4on  it  would  not  be  fufficient  to  fay,  the  rent  was  in 
arrear  at  fuch  a  day ;  and  I  think  it  would  lie  upon  the 
defendant  to  prove  that  the  rent  does  not  remain  in  arrear. 
Aa  to  its  not  being  faid,  for  what  time  the  rent  was  due  ; 
Ibis  ia  mere  inatter  of  form*  As  to  the  5ih  obje£lion: 
«Ae«/,  in  common  parlance,  means  in  this  cafe  three  days 
pr  near  it.  They  might  be  three  days  in  carrying  tbe^ 
goods  away.  The  dajfs  are  not  material,  even  in  legal 
proceediirgs.  i  L.  Raym*  581.  And  in  thexafe  of  ii.  and 
Simpf§ff^  H,  3  Gio.  2.  Sir*  46.  (4)  the  day  and  hour  in  a  ron- 
vidion  are  not  material.  By  this  ftatpte  no  time  is  limited 
when  the  complaint  fhall  be  made:  it  may  be  made  at  any 
time.  Suppofe  that  the  defendant  had  paid  the  penalty  00 
a  different  complaint  made,  he  might  eafily  have  (hewn  ti. 
As  to  the  6th,  theanfwer  is  obvious :  If  ThaUhtr  bad  not 
carried  his  goods  away^  the  defendant  could  not  have 
aided  in  carrying  them.  The  flatute  makes  two  offences  1 
ene,  carrying  the  goods  away ;  the  other,  aiding  in  car« 
rying  them  away.  It  is  only  iieceflary  here  to  ftate  tbt 
pffence  which  the  defendant  bad  been  guilty  of,  which  this 
order  does  in  the  words  of  the  ftat'ute.  In  the  cafe  of  K, 
and  M$niy  M.  13  G/^.  2.  there  was  a  convi£lion  for  aid- 
ing and  affiftiog  in  killing  a  buck.  It  wasobj^ded,  that  it 
was  not  chargdi  the  buck  was  kille  i.  But  the  court  held» 
that  as  the  conviftion  was  in  the  words  of  the  ftatute^  it 
was  fufficient.  And  the  court  held  they  were  all  principals, 
as  well  thofe  that  killed  the  buck,  as  thofe  that  affifted. 


(«)  See  tit.  Conviction. 
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And  this  was  the  cafe  of  a  convtAion.— — All  the  other 
objedions  may  have  this  general  anfwer ;  that  in  coe  cafe 
of  orders,  where  the  jufiices  have  jurifdidion,  we  will  in* 
tend  they  have  a£led  right ;  and^  if  they  have  done  wrongs 
they  may  be  panilhed  by  an  ioformatioD.H  Let  the 

orders  be  confirmed*.  MS, 

So  in  the  cafe  of  K.  and  MiJdUburft^  7.  30  {^  31  G.  3« 
Two  juftices  make  an  order  againft  one  ^bfrnat  MidiU^ 
burjij  for  wilfully  and  knowingly  aiding  or  affifttng  Jdm 
ChiftnUn^  the  tenant  of  Sir  7^Mi«f  FUttwmd^  in  fravdu* 
^  lently  removing^and  conveying  away  five  cows  and  other 

goods*  #r  in  concealing  the  fame*  Which  order,  on  ap* 
peal  to  the  feffions,  was  Q[>nfirmed«  It  was  mored  to 
quafli  thefe  orders,  upon  two  objedions :  i.  The  whole 
akdjudicatfon  refers  to  the  coibplaint  of  oin^  ^hmnm  Wtftw^ 
wherein  there  is  no  charge  upon  CbiftertwH  the  tenant  ac 
all :  neither  is  it  ftatcd,  that  Cbiftgnm  the  tenant  did  re- 
move the  goods.  2.  The  ad  creates  two  oflfeoces,  ws. 
affifiiog  in  renuvittg,  and  affiRing  in  cwtniUi^  the  goods. 
Now,  it  is  not  fpecifically  charged  upon  tii^  defendant 
Ahddlihiirfly  that  be  wilfully  and  kfiowinglv  did  either  of 
thefe  two  things  :  It  is  only  alledged  that  he  wtlfiilly  and 
knowin^y  did  one  or  the  other.  In  i  &i/i.  37^^  Rtx  ▼. 
$t$ehrt'9n  indidment  for  forging^  «r  caufing  to  bo  forged, 
#as  bolden  ill,  becaufe  the  charge  was  in  the  diquoc- 
five.  So,  2  Haw^  225.  An  indiAmeot  chargins  m  mail 
disjundively,  is  void.  For  the  offences  are  diftina  |  and 
it  appears  not,  of  wliich  of  them  the  dl^fendant  b  accnfed. 
So  here,  it  doth  not  appear,  of  which  of  the  two  offences 
the  juflices  have  convided  him.— On* a  rule  to  fliew 
caufe.  To  the  ift  o^eAion,  that  it  is  not  defcribed  fiifli* 
ciently  wliat  the  offence  is^  it  was  anfwered,  that  this 
is  an  order,  and  the  court  will  not  intend  it  jo  be  ill.  To 
the  2d  objf fiion,  as  to  the  charge  being  in  the  disjunftivet 
that  be  affifled  the  tenant  in  removing  or  concealing  the 
goods,  it  was  anfvrered,  that  the  crime  and  the  punifliafem 
are  the  fame  upon  both  ;  and  the  defendant  was  heard.--* 
By  L»  Mans/SildiZh.  ].  Upon  indidments  it  bath  befn 
determined,  that  an  alternative  charge  is  not  good  (as, 
forged  ^-cau fed  to  be  forged)  ;  though  one  only  need  be 
proved,  if  laid  conjunfiively  (as,  forged  #ff^  caufed  to  be 
forged)  jf  but  I  do  not  fee  the  reafon  of  it :  the  fubftance  is 
exa^ly'the  fame;  the  defendant  muft  come  prepared 
againft  both  ;  and  it  makes  no  difference  to  him  in  any  re- 
fpe£l.  But  this  is  an  order :  and  being  good  in  fubftance, 
needs  not  be  literally  {6  ftri£t.-^And  by  the  court,  the  rule 

to 
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to  firevrciure  wai  difcbarged,  and  confequently  both  orders 
affirmed.     Burr.  Mansf.  399. 

H.  22  G.  2*  ^«  V-  Ai^rgan.  Two  jaftices  of  tha 
coaoty  of  Hirtf^ri^  convict  JJm  Morgan  of  Muhagl 
Churtb  in  the  faid  county,  ot  knowingly  and  wilf'ull/  . 
aiding  and  affifting  J^n  M$rris  of  Llanbider  t^aififcaftU^ 
in  the  county  of  Radnor^  in  fraudulently  and  clandeftinelj 
removing  and  conveying  away  certain  goods  and  chattels^ 
not  exceeding  the  value  of  50 1,  from  off  the  farm  of 
PainfcaftU^  &c.  and  in  concealing  and  fecreting  the  faid* 
goods  and  chattels  at  Micbail  Chtrcb  aforefaid,  to  pre-  y 
Yent  the  landlord  difiraining  the  f-ime  for  rent:  and  the 
faid  jufttces  order  the  faid  John  Morgan  to  pay  42 1,  being 
double  of  the  value  of  the  goods  and  chattels  fo  taken 
away  and  concealed.— —It  having  been  objeded  at  the 
fdffions,  that  it  appeared  upon  the  face  of  the  convidion^ 
to  have  been  made  by  two  jufticet  of  the  county  in  which 
the  goods  %viri  founds  the  leffions  quaflied  the  convidion 
for  want  of  jurifdidion  in  the  juftices.— /fV/ir/  J.  in- 
timatedy  and  it  feemed  to  be  agreed  by  the  courts  chat 
the  ftatute  gave  an  authority  to  the  juftices  of  the  refpec- 
tive  counties  within  which  either  offence  under  this  a^ 
was  proved  to  have  been  committed.  But  the  court 
thought  that  the  conviction  was  bad^  as  no  evidence  was 
ftated  in  it,  and  as  no  fpecial  cafe  was  returned:  chey 
held,  that'it  muft  be  taken,  that  the  convidioo  was 
quaflied  at  the  felfions  for  that  defeA,  for  that  the  law 
prefumes,  that  an  inferior  jurifdidibn  %£t$  rightly  unleft 
the  contrary  appear.     Cal.Caf  1^6. 

.Perlbns  aggrieved  by  order  of  fuch  juillicesy  may  appeal  Appeal.. 
to  the  next  general  or  quarter  feffions ;  who  may  give  cofta 
to  either  party,     ii  G*  2«  ^.  19.  y^  5. 

And  where  the  party  appealing  (hall  enter  into  recog- 
nizance,  with  one  or  two  furettes,  in  double  the  iiim  fo 
ordered  to  be  paid,  with  condition  Co  appear  at  fuch  feffions  > 
the  order  of  the  juftices  fhall  not  he  executed  agaioft  him 
in  the  mean  time.   /  6. 

FI.  Thai  reafonabli  diftrefs  Jball  be  takiB. 

Diftrefles  (ball  be  reafonable  and  not  too  greats  and  be  DidreittoW 
that   taketh  great  and   unreafonable  diftrdb,  (ball   be  laaibnaUc* 
grievouily  amerced.     5a  //..S*  r.  4* 

Fur  example,  if  the  lord  diftraio  two  or  three  oxen  for 
lad.  or  the  like  fmall  fum,  and  the  owner  bring  a  replevy 
f  f  (he  oxeoi  and  the  lord  avow  the  takipg  of  t^m  for  the 
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12  d. ;  of  hit  own  {hewing,  he  (hall  mako  fine:  of  the  party 
may  have  his  afiion  upon  this  ftatute.     2  lift,  107. 

If  the  lo/d  didrain  an  ox,  or  horfe,  fur  a  penof;  if 
there  were  ho  other  didrefs  upon  the  land  holden,  the  diltrefi^ 
is  not  exceffive :  but  if  there  were  a  (beep,  or  a  fwine,  or 
the  like,  then  the  taking  of  the  ox  or  horfe  is  exceffive, 
becaufe  be  mi jht  have  taken  a  beaft  of  Ie&  value.     Id. 
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VIL  Manner  of  taking  difirefs. 

Gates  or  inclofures  may  not  be  broken  open,  nor  thrown 
down,  to  .make  a  diftrefi^.     i.  Imft.  16 1. 

Nor  may  the  ieflbr  enter  into  the  tenant's  houfe«  uolefa 
the  doors  are  open.     Read.  Diftr.  2  Bac.  Jkr.  111. 

Upon  a  queftion  about,  taking  a  diftrefs,  it  was  heM  by 
the  L.  Ch.  J,  Hardvuicki  at  .the  fgmmer  aflizes  at  ExeUr 
1735^  that  a  padlock  put  on  a  barn  door  could  not  bd 
opened  by  force)  (o  (akc  the  corn  by  way  oif  diftre(<^ 
9  Viner^  128. 

But  if  the  outer  door  of  an  houfe  is  open,  one  may  break 
an  inner  door  to  take  a  diilrefs.  C^fts  in  iht  tUm  $f  Urd 
Hardwicke.  168.     BulUr's  NL  Pr.  81. 

But  by  1 1  (^.  3*  f.  19.  where  goods  are  fraudulently  or 
clandeftinely  carried  off  the  preniifcs,  and  are  locked  up 
in  any  houre  or  place,  th^  landlord  (calling  a  con&able  to 
his  ailiftance,  and  i|i  cafe  of  a  dwelling  houfe^  oath  being 
alfo  made  before  a  judice,  of  his  ground  of  fufptcton), 
tiuy  break  open  in  tne/iay  time,  (uch  houfe  or  other  place^ 
and  feize  fuch  goods.    /.  7. 

}  But  except  it  be  in  this  cafe  where  the  goods  are  clan- 
deftinely conveyed,  it  may  feem  from  what  hath  been  faid^ 
that  the  landlord  hath  no  mean  to  come  at  the  goods  in 
order  to  make  diftrefs,  if  the  tenant  (hall  think  fit  to  lock 
xip  his  gates,  and  (hut  the  doors. 

If  a  landlord  comes  into  a  houfe,  and  feizes  upon 
fome  goods  as  a  diftrefs,  in  the  name  of  all  the  goods  of 
the  houfe  ;  that  will  be  a  good  feis^ure  of  all«     6  JM. 

'Vfll.  Difirefs  bow  to  he  iemeaneL 

By  thie  52  H.  3.  c.  4.  IJom  Jhall  taufi  asiy  difirifi 
that  he  hath  taken^  to  be  driven  cut  of  the  county  whin  it  %vai 
taken :  and  if  one  neighbour  do  fo  to  amthgr  of  bis  own  autbO' 
rity  (as  for  damage  fealanr,  or  rent  charge,  2  Inft.  jo6.) 
hiJhoUmakefint  at  for  a  thing  don$  againjl  tbo  piofc  i  and  if 
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the  hrdfe  pre  fume  to  do  againfi  the  tenant^  be  Jball  he  griev* 
^liflf  punijhed  by  amerciament  1 

Before  this  2£\^  at  the  common  law,  a  man  might  have 
driven  the  diflrefs  to  what  county  he  pleafed  i  which  wat 
mifchievous,  for  two  caufes :  1.  Becaufe  the  tenant  waa 
bound  to  give  the  beads  being  impounded  in  an  open 
pound  fuftenance,  and  being  carried  into  another  countyt 
by  common  intendment  he  could  have  no  knowledge  where 
they  were.  2.  He  could  not  k:now  where  to  have  a  re- 
plevy :  but  the  party  was,  before  (his  ftacute,  driven  to  his 
adion  upon  his  cafe.     2  Itr^.  io6. 

And  albeit  this  ftatute  be  in  the  negative,  y^t  if  the  te- 
nancy be  in  one  county,  and  the  manor  in  another  county, 
the  lord  may  drive  thediftreft  which  he  taketh  in  the  te- 
nancy to  his  manor  in  the  other  county ;  for  that  the  te- 
nant is  out  of. both  the  faid  mifcKiefs :  for  the  tenant  by 
doing  of  fuit  and  fervice  to  the  manor  by  common  in- 
tendment may  know  what  is  done  there,  and  therefore  may 
give  his  beaft  fuftenance.  And  to  know  where  to  have 
his  teplevy,  the  .bailiff  of  the  manor  ufually  drives  the  cat- 
tle diftrained  to  the  pound  of  the  manor.  And  hereby  it 
is  to  be  noted,  that  a  cafe  out  of  the  mifchief,  is  out  of 
the  meaning  of  the  law,  tho'  it  be  within  the  letter. 
Jd.  . 

And  by  the  1  fcf  2  P.  W  M.  c.  12.  It  is  further  enaflcd, 
that  ftc  dij/fre/s  of  cattle /ball  be  driven  eut  of  the  hundred^  rape^ 
.  wapentake^  or  lathe ^  where  fuch  dijirefs  Jhali  be  taken^  except 
it  be  to  a  p^und  evert  within  the  fame  jhire^  net  above  three 
miles  dijlantfrom  the  place  where  the  fit  d  diflrefs  was  taken  \ 
and  no  cattle  or  other  goods  di drained  for  any  cavfe  at  ont  time^ 
JhaU  be  impounded  in  fever al  places^  whereby  the  owner  may  bo 
conftrained  to  fue  feveral  replevies  \  on  pain  of  ICQS.  to  the 
party  grieved^  and  treble  damages,     f.  1 . 

T.  21  G.  2.  Gimbart  and  Pelab.  The  defendant  jufti- 
fied  impoundmg  cattle  damage  feafant.  And  on  evidence 
it  appeared,  he  put  them  into  the  next  pound,  though  it 
happened  to  be  in  another  county.  And  LeeCh.  J.  held, 
it  did  not  make  him  a  trefpafler,  though  it  fubjedcd  him 
to  the  penalty  of  the  flatute  of  the  i  £^  2  P.  fs^  M.  Str. 
1272. 

Cattle  may  be  impounded  in  a  pound  overt  [a)  or  pub-  Cattle,  &c.  }fw 
lick  pqynd,  or  on  the  premifes,  where  the  owner  may  tobeimp«yaM» 

give 

(«}  By  pound  c*ver/  is  meant  an  open  pound,  as  a  publick 
pinfold  made  for  that  purpofe,  or  an  open  £eldj  where  the 
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give  them* meat  and  drink. without  trefpib  totany  olher^ 
1  which  cafe  they  mufl  be  fuftaincd  at  the. peril  of  the 
owner.  But  if  they  are  put  }a  a  poaod  c§wri%  as  in  a 
.^ottfe,  or  private  poundy  the  diftrainer  miift  keep  thefi 
with  meat  and  drink  at  hit  peril,  and  for  which  be  ihall 
have  no  fatisfaflion.     i  In/l.  47, 

But  if  the  difirefs  be  of  uteofiU  of  houlboldy  or  fucb 
like  dead  goods,  which  may  take  harm  by  wet  or  weather^ 
or  be  ft^len  away;  there  he  muft  impeiiftd  them  in  a  boufe, 
or  other  pound  enferi^  within  three  milea  in  the. fame  coua-* 
ty ;  for  if  he  impound  them  in  1  pound  iVirtJt^  muft  an* 
fwer  for  them.    U. 

By  1 1  G.  a.  s.  19.  Any  perfea  diftraining,  may  im« 
pound  or  otberwife  lecure  the  diftreA^  of  what  kind  fo^ 
ever  it  be,  in  fuch.  place,  .or  on  fiich  part  of  the  premifes, 
as  (ball  be  oiofl  convenieoi;  and  may  appraife,  and  fiell 
the  fame*  as  any  perfon  before  might  have  done  oflF  the 
..premifes.    /.lO*' 

Cattle  diftrained  may  sot  be  worked  er  ufed«  anlefii  for 
.  the  owner's  benefit,  at  a  cow  milked^  or  the  like  i  much 
.  left  may  they  be  abufed  or  hurt.    Cr$.  Jat,  148. 

And  ic  haih  been  faid  in  this  cafe,  that  even  a  cow  may 
not  be  millced ;  for  tho'  the  cow  be  better  for  tbia^  yet  he 
who  took  the  diftrefs  oueht  not  to  do  good  to  the  owner 
without  his  confent,  and  perhaps  the  owner  would  have 
come  before  any  damage  came  by  this  to^the  cow  \  and  if 
it  periih  by  this,  yet  he  who  took  the  diHrefs  may  diftrain 
again.     2  Bac.  Abr.  112. 

So  if  the  diftrefs  be  loft  by  the  %Sl  of  God :  as  if  the 
diftrefs  dies  in  the  pound,  without  any  default  in  the  dif- 
trainer i  in  fuch  cafe,  he  who  made  the  diftreft  nay  dif- 
train again,     i  Salk.  %ifi. 

It  is  the  diftrainer^s  own  fault,  if  he  puts  the  diftrefs 
in  a  pound  which  will  not  hold  it;  but  he  cannot  juftify 
the  tying  of  cattle  in  the  pound  ;  and  if  be  ties  a  beaftt 
and  it  is  ftranglcd,  he  muft  pay  damages.     Id. 

IX.  Of  rtjcous  and  found  breach. 

By  the  common  law,  if  .a  man  break  the  pound  or  the 
lock  of  it,  or  part  of  it,  he  greatly  oSendcth  againft  the 

osvner  may  go  IQ  his  goods  withouLtrefpaft^— And  by  poasd 
covirt  11  nieanc  a  place  covered  or  dofe,  as.  a  hoafe  or.  place 
whese  the.  goods  MXt  h)cked  op- or  fecvied,  where  to  caspoc 
go  to  them  at  his  pleafare. 

peace, 
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peace,  and  doth  trcTpars  to  tbe  kingt  and  to  the  lerd^of  the  > 
fee,  and  to  theibcnffi,  and  hundredors,  in  breach  of  the 
peace,  and  to  the  party,  and  to  the  delaying  of  juftice ; 
aod  therefore  hue  and  cry  b  to  be  levied  againft  him,  as 
againft  thore  who  break  the  peace.  Afm  i*  a.  yi  26« 
And  the  party  who  diftraintd  may  take  tbe  goods  again, 
wherefoever  be  (hall  find  them,  and  ioipound  them  again. 

1  V.  47- 

And  by  ftatnte,  on  .^igr  pound  breach  or  refcous,  of 
goods  difirained  for  tent,  the  perfon  grieved  thereby  fliall, 
in  a  fpedal  adion  upon  the  cafe,  recover  treble  damages 
and  cofls  againft  the  offender,  .or  ^;ainft  tbe  owner  of 
die  goods,  if  they  be  afterwards  found  to  have  come  to  his 
ufe  or  pofleffion*    2  W.  c.  5*  /•  4« 

TrM  dam0git]  In  the  cafe  o(  Pritb  v.  Ptams^  M. 
34  G.  3.  The  court  faid^  that  a  tender  after  the  im* 
pounding  the  diftreft,  was  inruficient  to  prevent  recover- 
ing  treble  damages.     Durnf.  and  £^,  5  V,  432  («)• 

Tubkdtmagn  and  r»/f  r]  In  tbe  cafe  of  Sir  Ivtlfni  Luw^ 
fm  V.  5/srjf,  M.  6  IV.  It  was  adjudged,  that  the  cofli 
fliall  be  trebled  at  well  as  damages,    h.  Raym*  ao* 

When  a  man  hath  taken  dittrefs,  and  the  cattle  dif«     - 
trahied,  as  he  is  driving  them  to  the  pound,  go  into  the 
bottfe  oi  she  owner  i  if  he  that  took  the  diftreft  demand 
them  of  the^wner,  and  he  deliver  them  not,  this  is  refcotis 
in  Uw«     I  Jnfi*  i6i« 

X:  Replevying  tbe  dijlrefs. 

It  is  worthy  of  oblervation,  how  provident  the  laai  lUpltfy, 
is,  that  men*s  beads,  cattle,  or  other  goods,  be  not  unjuftly 
or  exceffively  diftrained;  and  if  they  be,  that  deliverance 
be  fpeedily  made  of  them  by  replevy  (or  taking  back 
tbe  pledge) :  otberwife  the  hufbandry  of  tbe  realm,  and 
men's  other  trades,  might  be  overthrown  or  hindered* 
%lnft.  137. 

To  vvhich  purpofe,  it  is  enafled  by  tbe  i  &  2  P.  tf 
M.  c.  12.  that  the  (hcriflF  of  every  county  (hall,  at  his  firft 
county  day,  or  in  two  months  after  he  hath  received  l|i« 
patent  of  office,  appoint  and  proclaim  in  the  (hire  town 
four  deputies  at  the  leaft,  dwelling  not  above  la  milea 
one  diRant  from  another,  to  make  replevies  1  00  pain  of 


«    <tf)  See  this  csfe  mort  at  laige  under  she  head  tw 
€Mm/tt  difirrfsfiMU  be  /aica. 
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j  i.  for  every  month  that  he  fltall  lack  fucfa  deputy  or  M^ 
piitie$9  half  to  the  king,  and  half  to  hin  that  fliall  fiie  id 
any  court  of  record.    /•  3. 

And  the  Jbiriffl  oY  Mbir  j^r/r,  having  authority  t# 
grant  replevins,  .(ball  in  every  replevin  of  a  diftrtis  for 
rent,  take  in  his  own  name,  from  the  plaintiff  and  two 
fureties,  a  bond  in  double  the  value  of  the  goods  dillrained^ 
to  be  afcettained  on  the  oath  of  one  wttnefs,  and  con<- 
dltictied  for  profecutihg  the  fuit  With  efied,  and  withoac 
delay,  and  for  duly  returning  the  goods  diftratned,  in  cafe 
a  return  fhal!  be  aivarded;  before  any  deliverance  be  made 
of  the  diftrefs;  and  the  (herifF(ball  affign  fuch  bond  utbe 
avowant y  mr  pwrfon  making  connufame^  11  G*  24  c.  19. 
f.  13, 

'Sheriff  ot  othgr  ijf.er]  T.  18  O.  3.  Richards  aild  jtO$n. 
A  rule  was  made  on  ^yo/iph  Garmifiin  the  replevin  clerks 
Rebm  Jeffreys  the  under*lberifF»  and  Edvtmrd  Pemhnry  the 
clerk'  of  the  county  court,  to  difoover  the  names  of  the 
pledges  taken  upon  granting  the  replevin  in  this  caufe, 
and  to  (hew  eaufe  why  they  (bould  not  pay  the  defendant 
57 1.  15  •.,  being  the  damages  and  cofls  recovered  by  him 
in  this  caufe,  together  with  the  cofts  of  the  application. 
Th6 diftrefa  was  for  rent;  and  on  replevig  brought  thcde* 
fendant  had  a  verdi£k  with  the  damages  and  cofts  at>«nre- 
Rient-ioned.  On  application  to  Garm^fan  for  the  names  of 
the  pledges,  he  from  time  to  time  evaded  and  delayed  fi> 
doing ;  having  it  was  fuppofed  taken  none,  or  at  lead  in* 
fufficient  fureiies ;  and  being  (as  it  was  fworn)  attorney 
for  the  plaintiiF  in  this  adion.  On  fliewing  caufe,  Gsr* 
^nti/on  made  an  affidavit  of  his  illnefa  and  ii^abiiity  to  do  an/ 
bufinefs.  The  under*  iheriffand  county  court  clerk  Ihew- 
cd  for  caufe,  that  they  were  intirely  ignorant  of  this  mat- 
ter, having  nothing  to  do  with  the  replevin  clerk,  who  wto 
appointed  by  the  high-iheriiF*in  purfuaince  of  the  flatute. 
The  court  enlarged  the  rule  to  a  further  day;  and  ordered 
the  high  (heriflF  to  be  added ;  when  it  was  held,  that  as  well 
■  the  hrtih-fberiff  and  under-flieriff  as  the  replevin  clerk  (who 
is  their  deputy)  are  anfwerable  to  the  defendant  in  replevin 
for  the  fufiiciency  of  the  pledges.  They  therefore  drf- 
charged  the  rule  againft  the  county  court  cietk,  but  with 
regard  to  the  high  and  under-iheriff,  and  the  replevin  clerk» 
they  made  the  rule  abfolute*     Bt^cL  Rtf*  laxo. 

^f  tht  avowant^  or  perjan  mailing  annkfanfi]  j/pnory  is^ 
where  one  takes  a  dlftre(s,  and  the  perfort  diflrained  fues  a 
replevin  1  then  be  that  took  the  diftrefs  muft  aviw  and  juf^ 
tify  in  his  pica,  for  what  caufe  be  took  it^^  if  be  took  It  in 
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Itis'own  right)  and  thii  it  called  an  avowry:  if  he  took 
it  in  the  right  of  anoliier,  tben^  when  he  hath  (hewed  che 
caufe,  he  muft  make  tonufan^  of  the  taking,  as  bailiff  or 
fervant  Co  him,   in  whofe  right  he  took  it.    Ttrmx  of 

And  the  iheriff  having  taken  bond  from  the  plaintiff  in  . 
replevy  as  aforcfaid,  h^  ought  forthwith  to  make  deliver- 
nnce  of  the  goods  or  cattle  diftrained  i  and  if  the  diftrcia 
be  drawn  into  a  houfc  or  other  ftrong  hold,  the  Iheriff  cr 
bis  bailiff,  after  demand  made  for  deliverance  of  the  dif- 
trefs,  may  break  open  the  houfe  to  replevy  them  ;  Tor  iho' 
a  man'a  houfe  is  privileged  by  common  law  for  himfclfy 
his  family,  and  his  own  goods,  fo  that  the  flieriff  cannot 
break  it  open  to  attach  any  of  them  in  a  civil  a^ion  at  the 
fuit  of  a  private  perfon,  yet  a  man's  houfe  could  not  pri- 
vilege or  proieA  the  goods  of  another  perfon  unjulUv  ta- 
ken, to  as  to  prevent  the  oiRcer  to  make  replevin  i  becaufe 
the  privilege  and  fecurity  of  a  maa's'h'ouie  could  but  proteA 
his  own  goods.     2  InJ.  140. 

XL  Sale  of  the  dtftrefs. 

Diflrefs  taken  for  an  #fience  prefented  in  the  leef,  may  Sale, 
^common  right  be  fold,  becaufe  it  is  a  court  of  record  ; 
hit  otberwife  it  is,  of  diftreffes  in  courts  that  are  not  of 
record.     12  Mod.  330. 

So  a  diftrefs  for  an  amercement  in  a  court  baron  cannot 
be  fold}  but  in  fuch  cafe  a  diftreis  infinite  fball  go. 
I  Bulfi.  52,  53. 

In  like  manner,  before  the  ftatute  of  the  2  W.  fejf.  i. 
c;  5.  diflrefs  for  rent  in  arrear  could  not  be  fold,  but  only  . 
detained  till  payment  of  the  rent :  But  by  the  faid  ftatute 
It  is  enaded,  that  whortos  thi  moft  ordinary  and  nady  way 
for  rocovery  of  arrears  of  rent  is  hj  diflrefs^  yet  fuch  di/injffis 
out  hiing  to  tifoldf  but  only  detained  fis  pledges  for  enforcing 
the  payment  of  fuch  renty  the  perfons  dijhaining  have  little  benefit 
tberety:  ibertfore  frem  henceforth -^  where  any  goods  Jhall  be 
Sflrained  (I)  for  rent  rtferved  and  due  upon  any  demife^  Uafe 
§r  €ontra£l  wbatfiever^  and  the  tenant ^  or  owner  of  the  goods 
diftrainediflmll  not  within  five. days  next  after  fuch  dtftrefs 
iakew^  and  notice  (K)  thereof  (with  the  cau/e  of  fuch  taking  I 
left  at  the  chief  manfion  houfcy  or  other  moft  nstori^ui  place  cn^ 
the  premifesy  nplevy  the  fame  \  injuth  cafe  the  perfon  di/train* 
iagJhaB^  with  the  jheriff  or  under  Jhet  iff  of  the  county y  or 
Wtb  the  ceitftaUe  of  the  hundred^  peuri/hy  or  place^  where  Jucb 
diflrefs  JhcUl  be  taken^  taufe  the  goods  and  chatttls  fo  diftrained 
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to  bi  appraif'dhy  ttvafwom  (L)  appraifen  (whom  fmbft-triff^ 
under 'jher'iff\  orconftahle^Jb^ltjwear)  to  appraife  ( M  )  thejanu 
truly  according  to  the  be/i  of  their  undirjidnding ;  and  after 
fuih  apprailtment^  fhaUfll  the  fame  for  the  htjl  price  can  be 
go' ten  for  them  ^  for  Jatiifacfion  of  the  rent^  and  charges  of  the 
ciijlrefsy  a(>pr^i/ement^  and  faie\  leaving  the  overplus  (if  any) 
with  the  jheriff^  under ^]heriff\  or  conjiable^  for  the  owner's  ufe. 
2  VV.    feff.   1.   f.  5.    f.  2. 

Shnll  not  within  five  days]  M.  1 3  G.  Griffin  and  Scott. 
Trcfpflfs  for  enciing  his  houfe,  a&td  keeping  pofleffion  of 
his  goods  eight  days.  The  defendant  juftifies  under  a 
diftrefs  for  rent.  But  by  the  court :  The  defendant  ought 
to  have  removed  the  goo's  at  the  five  days  end  ;  and  for 
the  other  three  he  is  a  trefpafler,  and  (here  is  no  juftifica- 
tion.     6>r   717. 

£.  i8  Cr\  j.  Wallace  again  ft  King  and  others,  in  the 
Common  Pleas.— This  was  an  action  on  the  cafe  for  felling 
goods  didrained  for  rent  in  a^rfear,  before  fivi  days,  had 
expired  after  the  diftrefs  was  talcen,  and  notice  given.  Ic 
appeared  at  the  trial  before  />.  Loughborough  at  the  fittings 
at  IVtJiminJler^  that  the  goods  were  diftrained  on  Saturday 
the  I2ch  May  1787,  an  inventory  made,  and  regular  notice 
of  fale  given.  On  *i hurjday  afternoop  May  17th,  the  goods 
were  renioved  and  fold.  —  Hts  Ldp.  ordered  a  verdidl  to  be 
entered  for  the  plaintiff,  and  that  the  court  (hould  be  moved 
\ox  a  rule  to  (hfw  caufe  why  the  verdict  (bould  not  be  fet 
afu^e  and  a  nonfuit  entered.—- A  rule  having  been  obtained, 
on  hearing  the  caufe,.  the  court  faid»  xhe  five  days  allowed 
before  a  diftrefs  can  be  fold  are  inclufive  of  the  dav  of  f^le; 
and  that  on  the  ThurfJay  zfttrnoany  five  days  from  the 
time  of  diftrefs  had  completely  expired. — Rule  abfolute. 
Caf.  by  H.  Black  J  i  V.  13. 

The  covjfahle  of  the  hundred^  parifh^  or  place^  where  fuch 
diftreft  fhali  be  taken]  T.  7  IV.  Walter  zn^  Rumbald.  The 
tenement  whereupon  the  difhefs  was  made,  lay  part  in  the 
hundred  of  Kinafiey  in  Wiltjhire^  atd  part  in  the  hundred 
of  Andavnr  in  the  county  of  Southampton  i  and  part  of  the 
diftrefs  w^s  taken  in  Kinafiey^  and  pare  in  Andvoer\  aod  all 
impounded  together  in  the  hundred  of  Kinafiey \  and  the 
confldble  of  Kinafiey  admimftered  the  oath  to  the  appraifers 
for  <he  whole,  in  the  prefence  of  the  conftable  of  Andever. 
It  was  ohjeded,  that  the  gf»ods  which  were  taken  in  y/<- 
dover  ought  to  have  been  impounded,  appraised,  and  fold 
in  Amiuver-y  and  rh-t  the  coniiabJc  of  Andovcr^  ths*  prc- 
<ent  in  Kinafiiy  when  the  appraifement  was  mtde,  bad  no 
junldiCi;on  tnerCj  fo  that  the  whole  vr«s  <lonc  (oldy  by  the 
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conftable  of  Kinajley^  which  therefore  as  to  the  goods  talcen 
-  in  Andaver  was  void.  But  by  the  court ;  the  chafing  the 
diflrefs  over  into  the  other  county,  is  a  continuance  of  the 
taking  the  diftrefs  ;  and^he  party,  Ance  it  was  for  one  in- 
tire  caufe,  cannot  fever  the  diftrefs,  but  ought  to  chafe 
them  all  together,  and  impound  them  in  one  pound.  L. 
iZtfj'/n.  53. 

H^  iht  I  if^  iP.isf  M.  c.  12.    No  perfon  (hall  take  for  Fee  for  im- 
keeping  in  pound,  or  impounding  any  diftrefs,  above  4  d,  P*"*'^^'*«» 
for  any  one  whole  diftrefs  :  and  where  lefs  hath  been  ufed, 
there  to  take  lefs;  on  pain  of  5  I.  to  the  party  grieved|  be- 
fiJcs  what  he  (hall  take  above  4  d.    /,  2. 

XII.  Irregularity  in  the  proceedings. 

Where  any  diftrefs  ftiall  be  made,  for  any  kind  of  rent  Irregnl«rit7« 
juftly  due,  and  any  irregularity  (ball  be  afterwards  done 
by  the  party  diftraining,  or  his  agent ;  the  diftrefs  (ball  not 
be  deemed  unlawful,  nor  the  diftra^ner  a  trefpafler  ab  ini^ 
tiPf  hut  the  party  aggrieved  may  recover  fatisfa6iion  for 
the  fpecial  damage,  in  an  adtion  of  trefpafs  or  on  the  cafe; 
and  if  ,hc  recover,  he  (hall  have  full  cofts.  li  G,2.  c.  19. 
/.  IQ. 

But  no  tenant  (hall  recover  on  fuch  a£t!on,  if  tender 
of  amende  hath  been  made  before  the  adion  brought^ 
/.  20. 

XIIL  Landlord  reentring  on  nonpayment. 

In  cafe  where  an  half  year's  rent  (hall  be  in  arrear,  and  Rt.eatrifl|^ 
the  landlord  or  le(ror  hath  right  b/  law  to  re*enter  for  non- 
payment thereof;  he  may,  without  any  formal  demand  or 
/e-entry,  ferve  a  declaration  in  eje£tment ;  and  on  reco- 
vering judgment  and  execution,  (hall  hold  the  premifes 
difcharged  from  the  le^ife.  But  this  not  to  bar  the  right 
of  any  mortgagee.  And  if  the  defendant  files  a  bill  in 
equity,  he  (hall  not  have  an  injun£kion  againft  the  pVc« 
ceedings  at  law,  unlefs  he  (hall  bring  the  arrears  into  court, 
and  aUb  the  coils  taxed  in  the  faid  fuit.  Provided,  that  if 
the  tffnant  (hall,  before  the  trial  in  cjr<amcnt,  pay  all  the 
arrears  and  cofts,  the  proceedings  on  the  eje<Slmei)t  (hall 
thenceforth  ceafe.     4  G.  a.  c.  28.  /.  2,  3,  4. 

Q.q  a  XIV.  Ciifi 
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Tenaiit  heldiag 
Of  er  ifter  th« 
Cftrm  it  czpirid* 


Ani  *fter  hay- 
io|  rcctived  no- 
ticetoqoit,  to 

pay  doable 


^/K  C0/!f  of  tenant  holding  ^er. 

|.  By  the  8  Ann.  e,  14.    Whereas  tenants  pur  aain  vii 
(that  is,  holding  during  the  life  of  another  perfon),  and 
leflecs  for  years^  or  at  will,  frequently  hold  over  after  the 
determination  of  the  leafe ;  and  whereas  after  the  deter- 
mination of  fuch,  or  any  other  leafcs,  no  djftrefs  can  be 
made  for  arrears  of  rent  that  grew  duf  on  fuch  leafes  before 
the  determination  thereof;  it  ii  therefore  enaAcd»  that  it 
fball  be  lawful  to  difirain  after  the  determination  of  fuch 
leafe,  in  the  fame  manner  as  if  it  had  not  been  determined: 
provided,  that  the  didrefs  be  made  within  fix  kalendaf 
months  after  the  determination  of  the  leafe,  and  during 
the  continuance  of  the  landlord's  title  or    intcieft,   and 
during  the  pofTeffion  of  the  tenant  from  whdm  (uch  arrear 
became  due*    /  6,  7* 

And  by  the  4  G.  2.  r.  a8.  If  any  tenant  for  life  or  years^ 
or  other  perfon  who  (hall  come  into  poilcffion  by^  from» 
or  under  him,  (hall  wilfully  bold  over  any  lands,  after  the 
determination  of  fuch  term,  and  after  demand  made;  and 
notice  in  writing  given  for  delivering  the  pa(re(fion  there- 
of; he  (hall,  for  the  time  that  he  (ball  fo  hold  over,  pay 
double  the  yearly  value  thereof,  to  be  recovered  by  adioo 
pf  debt,  in  any  court  of  record.    /  i. 

JfUr  tbt  ditermination  of  fuch  Urm^  and  aftir  dtmtmi 
madf^  and  Mtice  in  writing  givgn']  E.  16  G.  3.    Cutting 
and  Derby,     On  an  adion  for  double  value  of  the  farm* 
it  appeared,  that  the  plaintiff  on  the  3och  of  Siptimber^ 
and  again  on  the  jtb  of  O^t^bir^  gave  a  wiitten  notice  to 
the  defendant  to  quit  the  premifes  on  the  lotb  of  O&Atr 
then  following,  being  the  day  on  which  the  leafe  would 
expire.     It  was  objeded,  that  by  the  fiatute  the  Botkt 
ought  to  be  afar  and  not  hefan  the  e^piratbn   of  the 
term.    But  by  the  court,   notwithftanding  the  order  to 
which  the  words  "arc  placed  in  the  ^Qi  of  parliament,  it 
is  evident  that  the  notice  ought  to  be  previous  \  other* 
iwife  it  would  be  abfjtird,  and  impoifible  to  be  complied 
with,  to  require  afur  the  expiration  of  the  term  that  the 
tenant  (hould  quit  at  the  expiration.    This  ftatute,  and 
the  II  G.  a.  <*  19.  beia^  in  pari  mattfia  oii^ht  to  have 
the  fame  conftru^ion^  and  where,  by  the  laner  the  te- 
nant is  to  be  bound  by  bis  own  notice  to  quit,  that  moft 
be  clearly  previous.     Bkck.  Rip.  Y075. 

E.  6  Cr.  3.  Tajkir  and  Burr.  I'he  landlord  demi(ed  to 
the  tenant  from  year  to  year^  commencing  the  loth  of 
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Otthhif^  being  oM  Mtihailmas-dof.  The  tenant  dies  mi 
the  27th  of  Auguft.  The  landlord,  on  the  9th  of  Sepom* 
iitj  gives  notice  to  the  executor  to  quit  at  the  end  of 
the  term.  The  queftion  was.  If  this  notice  is  fufficicnt  I 
The  court  held  clearly*  that  in  a  comition  cafe^  it  would 
Dot  be  fufficient  notice ;  but  in  the  cafe  of  an  executor^ 
they  doubted.  But  L.  Mansfiild  inclined  ftroogly,  that 
the  nature  of  the  contract  being  to  hold  from  year  to  yeaff 
unlets  reafonabie  notice  was  given  on  either  fide,  and  notice 
not  having  been  given  in  reafonabie  time ;  the  executot 
Was  bound  to  keep  the  farm,  if  required,  another  year : 
And  therefore  on  the  other  hand,  is  at  liberty  to  keep  it  if 
be  chufes  it.     Bkck.  Rep.  596. 

.  Mm  19  6.  3.  Dagget  and  SnowdiH.  In  the  common 
pleas.  On  the  5th  of  Oaober  1769,  a  written  memo-  ' 
randum  was  entered  into^  whereby  the  plaintiff  agreed  im 
let  to  (he  defendant  a  farm,  to  hold  the  arable  ground  from 
old  CandUmai  then  next,  the  pafiure  from  old  Lady-day^ 
and  the  meadow  from  old  May-day^  for  feven  years  fVom 
the  fafd  days  and  times,  paying  rent  half  yearly,  at  old 
MUhaelmar  and  Lady- day.  In  Siptembir  1777,  the 
plaintiff  gave  the  defendant  a  written  notice  to  quit  the  ara« 
ble  land  at  old  CandUmcfs  next,  the  pafture  at  old  Lady'^ 
day^  and  the  meadow  ground  at  old  May^daiym  The 
quefiion  was,  Whether  this  notice  was  fufficient  to  entitle 
the  plaintiff  10  recover  the  whole,  or  any  part  of  the  pre-* 
mifes  ?  For  the  defendant  it  was  argued,  that  this  was  not 
a  fufficient  notice  for  any  part ;  the  whole  beiug  one  intire 
tenancy ;  and  therefore  notice  to  quit  ought  to  have 
been  given  on  the  1 3th  of  Auguft^  being  fix  months  pre- 
vious to  (he  tinie  when  the  iiril  part  of  the  term  expired. 
But  by  the  court.  The  notice  was  fufficient  for  the  whole* 
It  was  fettled  by  all  the  judges  about  ten  years  ago,  to  avoid 
diverfity  of  opinions,  and  for  general  convenience,  that 
*  in  tenancies  from  year  to  year  (which  thefe  kinds  of  holding 
over  are  held  to  be)  there  muft  be  fix  months  notice  on 
either  fide  to  quit  according  to  the  ancient  law  \  except 
where  any  fpecial  agreement,  or  the  cuftom  of  any  par«* 
titular  places,  intervenes.  The  true  conftruAion  of  this 
agreement  is,  that  h  is  a  holding  from  Lady^day  to  Litdy* 
day^  the  rent  being  payable  at  Muhaelmas  and  Lady-daym 
And  tho'  part  of  the  farm  is.to  be  entered  upon  and  quitted 
at  old  Candbmafsy  and  other  part  not  till  old  May^day^ 
jti  that  is  no  more  than  the  cuftom  of  moft  countries 
would  have  direded^  without  any  fpecial  words  for  that 
Qji  3  purpofe. 
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purpofe,  in  a  taking  from  old  Lady-Jay.  BlacL  Rip* 
1224. 

M.  26  G.  3.  Mijfengir  V,  Jrm/lrong.  Adion  for 
double  rent:  I'he  firft  count  of  the  declaration  flated  that 
*  the  plaintiff,  at  IPbitfunttde  178I9  demifed  a  melTuage 
and  tenement  to  the  defendant  for  three  years  at  5  1.  5  s. 
ptr  annum^  That  the  plaintiff,  before  the  determination  of 
the  leafe,  gave  the  defendant  notice  to  quit  at  lybit/untidi 
1784:  That  the  defendant  held  over,  and  that  double 
rent  became  due  from  IVhitfuntidi  1784.  A  fecond  count 
fiated  another  notice  ferved  on  3d  Jung  following,  to  quit 

at  the  Martinmas  following,  cr  to  pr.y  double  rent By 

L.  Mansfield^  Where  a  term  is  10  end  on  a  precife  dsLj^ 
there  ir  nooccafion  for  a  notice  to  quit,  becaufe  both  p^r* 
ties  are  apprifed  that  unlefs  they  come  to  a  Ut(h  agree- 
ment there  is  an  end  of  the  leafe.  Here  it  ended  at  ff^bit^ 
funtide\  the  landlord  before  the  time  expired,  told  the  te- 
nant, •'  you  knoM^  you  are  to  quit,"  the  meaning  of  that 
is,  **  If  you  do  not  quit,  I  will  infift  on  my  double  rent." 
And  he  gave  him  a  fecond  notice  afterwards,  wherein  he 
,  faid  in  fo  many  exprefs  words  what  was  before  to  be  col- 

lected by  intendment.  There  is  no  colour  for  the  mo«« 
tion.  PiT  Cur.  I^ule  difchargcd.  Durnf,  and  Eaft^ 
I  V.  53. 

But  after  all,  this  remedy  by  ^(Xion  feemeth  not  alto- 
gether adequate  to  the  evil ;  for  three  reafons.  i.  Becaufe 
fuch  a(Sion  is  certainly  tedious  and  expenfive.  2.  It  is 
uncertain,  when  the  aAion  is  over,  whether  the  tenant 
will  be  able  to  pay.  3.  What  is  chiefly  wanted,  namely, 
putting  the  landlord  into  pofTeflion,  is  not  obtained  by 
fuch  adion,  but  for  that  he  (hall  be  flill  to  feelt.  A  more 
(hort  and  eafy  method  of  oufting  the  tenant  of  bis  poflef* 
fion,  feemech  more  eligible  in  the  like  cafes. 
TentDt  holding  Whereas  great  inconveniences  have  happened  to  land- 
over  afwr  hay.  jorda,  whofe  tenants  have  power  to  determine  their 
'o*  5ir"to ^*^*  leafes,  by  giving  notice  to  quit  the  prerhifes,  and  yet  re- 
fAoubj'e  rent.  fufing  to  deliver  up  the  poflciSon,  when  the  landlord  hath 
agreed  with  another  tenant  for  the  fame;  it  is  therefore 
enabled,  that  if  any  tenant  (ball  give  notice  bf  his  inten* 
tion  to  quit  the  preosifes  at  a  tirne  mentioned  in  fuch  no- 
tice, and  (hall  not  accordingly  deliver  up  the  pofTeffion  at 
the  time  in  fuch  notice  coinained,  he,  his  executors  or 
adminiftrators,  (h^ll  from  thenceforward  pay  double  rent, 
to  be  recovered  in  like  manner  as  the  finale  rent*  11  G.  a. 
f.  19.  /  |8. 
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H,  5  G,  3.  Tlmmins  and  RowUnfon.  In  replevin,  the  'Parol  notice. 
landlord  avow?,  that  he  demi'ed  the  premifes  to  the  tendT)t 
for  one  year  from  the  fifth  of  Jpril  1760  ;  that  the  tenant 
gave  notice  that  he  would  <\\i\t  the  5th  of  April  1761,  but 
held  over  till  ihe  icth  of  O^ohfr  ;  wheretorc  he  avows  for 
double  rent  for  half  a  ye-r.  l^he  tenant  pleads  a  deffife 
from  the  landlord  for  cioc  year  from  the  5ih  of  /Iprii  1*60, 
and  fo  fr:>m  )ear  to  year  as  long  as  both  panics  pleafcd  : 
That  the  demife  was  only  by  parol  ;  and  that  the  notice 
proved  to  be  ^iven  by  the  tenant  to  the  landlord  to  quit  the 
5th  of  Jprii  1 76 1,  was  only  by  p.irol  1 1  ice  wife.  The 
queflion  was,  VVhether  the  tenant  was  liable  to  pay  double 
rent  for  not  quitting  after  a  parol  notice  \  and  further,  as 
he  held  under  a  pared  dcxifc,  is  tenant  from  year  to  year, 
whether  this  is  a  holding  under  the  fiatute,  fo  as  to  fubjcdl 
the  tenant  to  double  rcnc  for  not  quirting  after  notice? 
It  was  argued  for  the  tenant,  that  the  ad  mud  be  confined 
to  leafcs,  Vi^hercin  an  exp;efs  power  is  rtfcrved  to  dcrrr- 
mine  the  tenure  by  notice  ;  and  to  notices  in  writing 
only  ;  becaufe  the  fiatute  fpe^ks  of  the  lime  in  fuch  notice 
mustiomd  and  contained^  which  words  are  not  applicable  to 

parol  notices. For  the  landlord  it  was  infifted,    that 

this  being  a  remedial  law,  the  wrxrds  might  be  fairly  ex- 
tended to  parol  leafeSy  which  are  the  moft  common*  and.  to 
parol  notices ;.  without  which,  the  claufe  would  be  nu*- 
gatory,  and  afte£l  e.nly  fuch  tenants  as  were  fcolifh  enough 
to  give  written  inftead  of  parol  notices.  — B»L  Manf^ 
field  C.  J.  Statutes  in  pari  materia  are  to  be  talcvn  all 
as  one  fyifem,  to  fupprets  the  mifchicf.  The  mifchicf  is 
an  aA  of  vexation,  inconvenience,  and  injuftice,  by  the 
tenant,  after  notice  given  by  himfelf,  after  tne  landlord 
has  anpther  ten:«nt  ready,  to  flop  (hort  and  fay,  I  won't 
quit.  This  is  an  univerfal  fort  of  holding,  and  therefore 
this  practice  mtght  be  a  very  extenfive  evil.  The 
legifiature,  in  the  4  G.  2.  made  a  provifion,  where 
the  landlord  gives  notice,  and  afterwards  in  the  11  G.  2. 
this  additional  provifion,  in  c^^fe  the  notice  conies  from 
the  tenant.  The  two  laws  are  only  parts  of  the  fame 
provifion.  It  is  faid,  the  notice  mufi  be  in  writing. 
Why?  Docs  the  a6t  fay  fo  ?  No.  But  the  adt  of  4  G.  2. 
does.  That  is  the  lirongeil  reafon  ag^inil  it.  It  is  here 
purpofely  omitted.  The  drawer  of  the  aft  could  not  leave 
it  out  by  accident,  havino  the  other  aft  before  him.  As 
to  the  words  wentioficcL  dnd  contained  i  rpay  nut  that  be  in 
a  parol  notice  ?  Certainly  it  may.  I  the/efore  chink  this 
is  a  cafe  within  the  mifch'ef,  the  preamble,  and  the  en- 
Q^q  4  acting 
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a£ttng  words  of  the  llatute. H^iUnot  J.  (the  other  two 

jufttces  being  abfent)  :  As  to  the  notice  being  in  writing, 
the  different  penning  of  the  aSs  furoiQies  evidence  of  dif> 
ferent  intentions.  The  4  G.  2*  feems  to  refped  chiefif 
leafes  for  lives  or  for  long  terms. of  years;  and  if  the  tenant 
holds  over,  and  the  landlord  gives  notice  in  writing  for  bin 
to  quit,  he  (hall  recover  not  double  rent  (for  that  might 
not  be  an  equivalent)  but  double  the  yearly  value  of  the 
eftate  :  And  for  that  reafon  it  was  neceffary,  thaa  it  fliould 
be  recovered  by  a&ion,  and  not  by  diftreO.  There  are 
two  good  reafons  why  one  fliould  be  in  writing,  and  the 
other  not,  Firfl,  if  the  tenant  .gives  fuch  notice  as  will 
juftify  his  leaving  the  farm,  and  doth  not  leave  it«  that  is 
the  mifchief  which  the  ad  meant  to  meet^  and  parol  no* 
tice  is  fufficient  for  that.  Secondly,  landlords  geoeralljp 
can  write :  tenants  in  the  countr.y  very  feldom  can.  Thin 
cafe  is  within  the  preamble  and  the  enadtng  words;  bnt^ 
had  the  preamble  been  confined,  I  fliould  have  been  foe 
extending  the  remedy  according  to  the  enading  words. 
.  Thefe  tenancies  are  the  mod  ufual  of  any.  It  hath  aU 
Bioft  extinguiflied  tenancy  at  will,  which  by  reafon  of  the 
inconveniencies  that  would  otherwife  enfue  to  both  parties^ 
is  not  now  to  be  underftood  as  determinable*  at  pleafurcy 
but  for  a  year  certain,  which  was  better,  but  ftill  iocon*^ 
Yenient ;  to  turn  out  or  quit  at  the  end  of  the  year,  witii- 
out  notice.  This  produced  the  prefent  rule,  that  landlords 
and  tenant^  fliall  mutually  give  reafonable  notice.  What 
is  reafonable,  is  matter  of  circumflances.  This  brings 
the  prefent  leafe  within  the  words  of  the  ad.  They  have 
power  to  quit  and  determine,  upon  giving  reafonable  no» 
ti^e»'  And  judgment  was  given  for  the  landlord. 
Black,  Rip.  533      Burr.  Mansf.  1603. 

But  this  remedy,  in  like  manner  as  the  former,  feemetb 
not  appofite  ro  the  main  purpofe.  The  ftatute  proceeds 
upon  a  fuppofition  that  the  tenant  is  a  man  of  fubftance: 
which  probably  may  not  be  the  cafe.  It  is  nioft  likdj^ 
^that  if  he  were  a\A%  to  live  elfewhere,  he  would  not  cbnfe 
to  hold  over  under  fuch  circumftaaces,  nor  perhaps  woukl 
the  landlord  want  to  be  rid  of  him.  The  putting  htm  out 
of  poflcffion,  by  fome  expeditious  and  eafy  method,  feem* 
eth  the  more  adequate  remedy  in  this  cafe  alfo^  in  like 
manner  as  is  provided  in  the  cafe  where  the  tenant  de» 
ferteth  the  preoiifes,  as  hereafter  followeth,  . 

^IIX  ^Hf  ^'  ^^  ^'  3*  ^"  ^^^  ^^^^  ®^  *'^*'  ^'  ^^^  ^^  another* 
^haWhai/a  ^*  Mamfiilu  faid^  That  when  a  leafe  is  determinable  on  n 
jrrar  tnoiice  to   certattt  evcnt>  or  at  a  particular  period,  00  notice  to  q^it 


i^fleceflarfi  becivfe  both  paiiies  are  equally  apprised  of 
the  determinatioa  of  the  tcrmy  Bat  if  there  be  a  kafe  for 
a  jtar^  and  bjr  confent  of  both  parties  the  tenant  continue 
in  pofiefiion  afterwards,  theMaw  implies  a  tacit  renovation 
of  the  oontf  ad :  They  are  fuppofed  to  have  renewed  the 
old  contrad  which  was  to  hold  for  a  year ;  and  in  thaC 
Gafe  it  is  necefiary  for  the  fake  of  convenience,  that  if 
cither  party  Ihoald  be  inclined  to  change  his  mind,  he 
ihoald  give  the  other  half  a  year's  notice  before  the  expi« 
*  ration  of  the  next,  or  any  following  year.  DwrnJ.  and 
E^Ji,  I  V.  159. 

.   Bat  in  the  cafe  of  Gfodrighi  v.  Coriuknt^    £.  35  G.  3.  Receding  icic 
it  was  determined ;  That  if  a  landlord  receive  rent  due  ■""  *^^1^ 
after  the  expiration  of  the  notice  to  quit,  it  is  a  waver  of  ^'**' '    **^ 
that  notice :  In  this  cafe,  the  landlord  gave  the  tenant  no« 
ticetoquit  at  old  Micbailmas  1792;  and  afterwards  re- 
ceived a  half  year's  rent  due  on  5th  Jpril  1793.     Dumfn 
Wd  Ettft^  6  V.  219. 

Xy.  Attorning  to  ftrangers. 

Whereas  the  pofleflkHi  of  eilates  is  rendered  precarioiiff,  Attoniii^f^ 
by  tenants  attorning  to  flrangers }  it  is  eoaded,  that  all  Ataofoc, 
liich  attornment  i&all  be  void ;  unle6  the  fame  be  made 
purfuaot  to  fome  judgment  at  law  or  deciee  in  equity,  or 
be  with  the  confent  of  the  landlord,  or  be  to  a  mortgagee 
after  the  mortgage  is  become  forfeited.  1 1  6.  a.  r.  19, 
/  n. 

And  tenants  to  whom  any  declaration  in  cjeAment 
fliall  be  delivered,  fliall  forthwith  give  notice  thereof  to  the 
landlord ;  on  pain  of  forfeiting  to  him  three  years  value 
of  the  rent;  and  the  landlord  may  make  hinfelf  defend- 
ant  by  joining  with  the  tenant,  or  may  appear  by  himielf. 
/I2,  13. 

And  if  the  tetiant  fiiall  not  give  notice  to  the  landlord, 
and  the  plaintifF  ihall  obtain  judgment  againft  him  by  de« 
fault  I  the  court,  on  application,  will  fet  afide  the  judg« 
ment,  and  order  the  tenant  to  pay  the  cods.  Burr^ 
Aiarisf.  1996. 

XV I.  Dejerting  ihe  premifes. 

If  any  tenant  at  rack  rent,  or  where  the  rent  referve4  Tenant  4dbii^ 
fliall  be  full  three  fourths  of  the  yearly  value  of  the  demifed  *"!• 
prcmifes,  who  £ball  be  in  arrear  for  one  year's  rent,  fliall 
4lefert  the  ptemifcsi  and  leave  the  fame  uncultivated  or 

unoccupied. 
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unoccupied,  (o  as  no  fufficient  diftrefs  can  be  had;  two 
juflices  (having  no  intereft  in  the  premifes)  may,  at  the 
requeft  of  the  landlord,  go  upon  and  viewr  the  fame,  and 
affix  on  the  mod  notorious  part  of  the  premifes,  notice 
(N)  in  writing,  what  day  (at  the  difiance  of  14  days  at 
the  leaft)  they  will  return  to  take  a  fecond  view  :  and  if 
on  fuch  fecond  view,  the  tenant  (hall  not  appear  and  pay 
the  rent,  or  there  (hall  not  be  fufficient  diftrefs  on  the 
premifes,  then  the  juftices  may  put  the  landlord  into  po(^ 
feifion,  and  the  leafe  as  to  fuch  demife  (hall  from  thence 
be  void.     1 1  G.  2.  r.  19.  /  i6» 

But  the  tenant  may  appeal  to  the  next  juftice  or  juftices 
of  affize  i  who  may  award  coiis  to  cither  party.  /•  iy» 

XVIL  Rent  in  cafe  of  an  extent  or  execution. 

In  the  cafe  of  K.  and  Cott9n^  71  I755«  it  was  deter* 
mined  by  the  barons  of  the  exchequer,  and  affirmed  00  a 
writ  of  error,  that  if  a  diOrefs  be  made  for  rent,  and  be- 
fore the  five  days  given  by  a£^  of  paliament  are  expired 
an  extent  is  ifiued,  though  it  be  not  levied,  for  a  debt  due 
to  the  crown  ;  the  extent  (ball  take  place  of  the  diftrefs : 
becaufe  the  dtdrefs  doth  not  ouft  the  property  of  the  efiefis 
into  the  lan4Iord,  but  is  only  a  pledge  for  fecurity  in  bii 
hands  for  his  rent. 

But  by  the  8  Jfi.  c,  14.  No  goods  being  on  any  mef« 
fuagc,  lands  or  tenements,  lea/ed  for  life,  term  of  years, 
at  will,  or  otherwife,  (hall  be  liable  to  be  taken  bv  exe* 
cution,  iinlels  the  p;irty,  at  whofefuit  the  execution  is  fued 
out,  (hall,  before  the  removal  of  fuch  goods  from  off  the 
premife?,  pay  to  the  landlord  or  his  baililF  all  fuch  rent  as 
(ball  be  then  due  for  the  premifes,  provided  that  it  amount 
not  to  more  than  one  year's  rent ;  and  if  the  faid  arrears 
(hall  exceed  one  year*s  rent,  then  the  party  paying  fuch 
landlord  one  year's  rent,  may  proceed  to  execure  his  judg- 
ment, yi  I. 

And  in  cafe  of  two  executions,  there  (ball  not  be  two 
years  rent  paid  to  the  landlord  :  for  the  intent  of  the  ad 
was  to  referve  to  the  landlord  only  the  rent  for  one  year, 
and  it  was  his  own  fault  if  he  let  more  run  in  arrear. 
Therefore  one  year's  rent  to  the  landlord  being  paid  to 
him  on  the  firft  execution,  the  (heriff  is  not  to  levy  for 
htm  again  any  thing  on   a  fubfe^uent  eaecutton.     Sm 
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XyilL  tenant  for  life  or  at  will  dying. 

Whereas  where  any  leflbr  or  landlord,  having  only  an  Re„tonthe 
cftacc  for  life,  in  the  lands,  tenements,  or  hereditaments  death  ot  teo«fit 
demifed,  happens  to  die  before  or  on  the  day  on  which  ^^i^  **''*• 
any  rent  is  referved  or  made  payable,  fuch  rent  or  any  part 
thereof  is  not  by  law  recoverable  by  the  executors  or  ad- 
mtniftrators  of  fuch  leflbr  or  lamilord  ;  nor  is  the  perfon  in 
reverfion  intitled  thereto,  other  than  for  the  ufe  and  occu- 
pation from  the  dtath  of  the  tenant  for  life  ;  of  which, 
advantage  hath  often  been  taken  by  the  under-tenants, 
who  thereby  avoid  paying  any  thing  for  the  fame:  for 
remedy  jhercof,  whete  any  tenant  for  life  (h<ill  happen  to 
die  before  or  on  the  day  en  which  any  rent  was  referved 
or  made  payable,  upon  any  demife  or  leafe  of  any  lands, 
tenements,  or  hereditaments,  which  determined  on  the 
death  of  fuch  tenant  for  life,  the  executors  or  adminiftra- 
tors  of  fuch  tenant  for  life  may,  in  an  aflion  on  the  cafe^ 
recover  of  fuch  under  tenant,  if  fuch  tenant  for  life  die 
on  the  day  on  which  the  fame  was  made  payable,  the 
whole,  or  if  before  fuch  day  then  a  proportion,  of  fuch 
rent,  according  to  the  time  fuch  tenant  for  life  lived,  of 
the  laft  year,  or  quarter  of  a  year,  or  oiher  time  in  which 
the  faid  rent  was  growing  due.    1 1  G.  2.  c.  19.  /•  15* 

In  the  cafe  of  Pugett  and  G//,  Dec.  4.,  1753,  Tenant 
in  tail,  remainder  to  the  defendant  in  fee,  Icalcs  for  years, 
and  dies  without  iflue  a  week  before  the  day  of  payment 
of  the  half  year's  rent.  The  lefl'ce,  at  the  day,  piys  all 
the  half  year's  rent  to  the  defendant.  The  executor  of 
the  tenant  in  tail  brings  his  bill   for  apportionment  of  the  . 

Tent.- By  the  L.  Chancellor   Hordwicke :     This 

point  has  never  been  determined  ^  but  this  is  fo  f?rong  a 
cafe,  that  I  fhall  make  it  a  precedent.  Inhere  arc  in  it 
two  grounds  for  relief  in  equity.  The  fir  ft  arifes  on  the 
flatute  of  the  1 1  G.  2.  The  fecond  arifes  on  the  tenant's 
having  fubmitted  to  p.iy  the  rent  to  the  defendant. 
The  relief  arifing  upon  the  flaiutc,  if,  either  from  the 
ftiidl  legal  conftru^ioii,  or  equity  formed  upon  the  reafon 
of  it.  And  here  it  is  proper  to  confider,  what  the  mif- 
chief  was  before  the  a£t,  and  what  remedy  is  provided  at 
common  law.  If  tenant  for  liTe,  or  any  who  had  a  de- 
terminable eftate,  died  but  a  day  before  the  rent  referved 
on  a  Icafe  of  his  became  due,  the  rent  was  loft.  For  no 
one  was  intitled  to  recover  it.  His  reprefentativcs  could 
pot  j  becaufe  they  could  only  bring  an  action  for  the  ufe 

and 
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and  occupation ;  and  that  would  not  lie  where  there  wa9 
a  leafe,  but  debt  or  covenant.  Nor  could  the  remaindfer- 
man  $  becaufe  it  did  not  accrue  in  his  time.  Now  tbia 
a£l  appoints  the  apportioning  the  rent,  and  gives  the  re- 
^  Bicdy.  But  there  are  two  defcriptions  of  the  perfen,  ta 
whofe  executors  the  remedy  is  given.  In  the  preamble, 
k  is  one  having  only  an  eftate  for  life.  In^  the  enaAiog 
part,  it  is,  tenant  for  life.  Now  tenant  in  tail  comes  ex- 
prefsly  within  the  mifchief.  I  do  not  know  how  the 
judges  at  comnaon  law  would  conftrue  it  ;  but  I  fliould  be 
inclined  in  this  court  to  extend  it  to  them.  I  ikould 
make  tio  doubt,  were  this  the  cafe  of  tenant  in  tail  after 
poffibtlity  of  iflae  extiixSl ;  for  he  is  confidered  in  many 
refpeds  as  tenant  for  life  only.  He  cannot  fuffer  a  re* 
covery.  He  may  he  injoincd  from  committing  wafte,  fucb 
^s  hurts  the  inheritance,  as  felling  timber;  though  not  for 
committing  common  wafte,  being  confidered  as  to  that  as 
tenant  in  tail.  Were  it  the  cafe  of  tenant  for  years  de* 
terminable  on  lives,  he  certainly  muft  be  included  withia 
the  a£i,  though  it  (ays  only  tenant  for  life:  it  would  be 
playing  with  the  words  to  (ay  otherwife.  Thefc  cafea 
fiiew  the  neceffity  of  conftruing  this  ad  beyond  the  words. 
Tenant  in  tail  has  certainly' a  larger  eftate  than  a  mere  te- 
nant for  Jife;  for  he  has  the  inheritance  in  him,  and  majr 
when  he  pleafes  turn  it  into  a  fee :  but  if  he  does  not  s  at 
the  tnflant  of  his  death  he  bar  but^  an  intercft  for  life* 
Such  too  is  the  cafe  of  a  wife  tenant  in  tail  ex  prwijlme 
msritL  Upon  this  point  1  give  no  abfolule  opinion.  As 
lo  the  equity  arifing  from  this  ftatute,  I  know  no  better 
rule  than  this,  equitasffquitur  Ugim,  Where  equity  finds 
a  rule  of  law  agreeable  to  cpnfcience,  it  purfues  the  fenfe 
of  it  to  analogous  cafes.  If  it  does  fo  as  to  maxims  of 
the  common  law,  why  not  as  to  the  reafons  of  ads  of 
parliament  ?  Nay,  it  has  adually  done  fo,  on  the  ftatute 
of  forcible  entry  \  upon  which  this  court  grounds  biils^ 
not  only  to  remove  the  force,  but  to  quiet  the  pofteffion. 
That  zix  requires  a  legal  eftate  in  pofleffion.  This  court 
extends  the  reafon  to  equitable  intereft.— But  I  ground 
Biy  opinion  in  this  cafe  upon  the  tenant's  having  fub- 
fnitted  to  pay  the  rent*  He  has  held  himfelf  bound  in 
confcience  to  pay  it,  for  the  ufe  and  occupation  of  the 
land  the  lafi  half  year.  He  paid  it  to  the  defendant^ 
which  he  was  not  bound  to  do  in  law.  And  ki  fuch  a 
cafe,  the  perfon  he  pays  it  to  (hall  be  accountable,  and 
confidered  as  receiving  it  for  thofe  who  are  in  equity  in^ 
titled  to  it.    The  divifion  muft  be  that  prefcribed  by  the 

ftatute} 


tort  or 
ftraton* 
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ilattfte ;  and  then  the  plaintiff  is  intitkiJ  to  fuch  a  propor- 
tion of  the  rent  as  accrued  during  the  teftatoPs  life—  - 
And  accordingly  it  was  decreed.     M.  S. 

In  the  cafe  of  Doe  on  the  dcmifc  of  John  Sbcre  againft   Teo««t  at  ml 
Poritr^  H.  29  G.  3.  it  was  determined,  that  in  the  cafe  ^P'^* 
cf  a  tenant  from  year  to  year  as  long  as  hoth  parties 
f  leafe,  ff  the  tenant  die  inteAate,  h  s  admlniftrator  has  the 
lame  intereft  in  the  land,  that  the  inteftate  would  have 
bad,  if  he  had  been  Uving.     Durnf,  and  Eafif  3  V.  13. 

XIX.    Rent  bow  far   recover abie  by  executsrs  9r 

adminiftrators. 

By  the  3a  H.%.  €-  37.     Forafoiuch  as  by  the  order  of  nent  toihw- 
tbe  coBifpon  law,  the  executors  or  admtniflrators  of  ^e<>    able  by 
oants  in  fee  rimple,  fee  tail,  and  for  term  of  life,  of  rents 
ferviccs,  rent  charges,  rent  fecks,  and  fee  farms,  have  no 
remedy  to  recover  Aich  arrearages  of  the  faid  rents  or  fee 
farms  as  were  due  to  their  teftators  in  their  lives,  and  ycc 
the  heirs  of  fuch  tefiator,  nor  any  perfon  having  the  re*- 
veriion  of  his  eiUte  after  bis  deceafe,  may  diftram  or  have 
adion  to  levy  the  fame,  it  is  enaded,  that  the  executors 
and  adminiftrators  of  every  fuch  perfon  to  whom  any  fuch 
rent  or  fce  farm  (ball  be  due  and  not  paid  at  the  time  of 
liis  deaths  may  have  an  adiion  of  debt  for  the  fame,  againft 
the  tenant  who  ought  to  ha^  paid  the  fame,  or  againft 
fais  executors-  and   adminiftrators ;  or  may  diftrain  upon 
tfae  premifes,  fo  long  as  they  continue  in  the  poffffion 
of  fuch  tenant  in  demefne^   who  ought ,  immediately  (o 
liave  paid  the  fame  to  the  teftator  in  his  life,  or  of  anjr 
other  perfon  claiming  the  fame  only  by  and  from  fuch 
<cnant  by  purchafe,  gift,  or  defcent.    /  j. 

In  like  manner  the  huiband  may  b4ve  a£lion,  or  diftrain 
for  arrears  due  in  the  lifetime  and  in  the  right  of  his  wife* 

/a. 

And  if  any  perfon  fliall  have  anv  rents  or  fee  farms  for 
the  Ufe  of  any  other  perfon,  which  (hall  be  behind  and 
unpaid  at  the -death  of  fuch  ojher  perfon  ;  he,  his  execu- 
tors or  adminiftrators,  may  have  a(hiion  of  debt  ag^tinft  the 
tenant  in  demefne  that  ought  to  have  paid  the  fame  when 
it  was  firft  due,  his  executors  and  a<iminiftrators,  or  may 
diftrain  for  the  fame  upon  the  premifes  in  fuch  like 
manner  as  he  might  have  done  if  the  perfon  by  whofc 
4ieath  the  eitate  was   determined  bad  been   in  full  life« 

Note, 


6o6 


SDtiirefe. 


Note, /ff/flrOT  is,  when  the  lord  upon  the  creation  of 
the  tenancy,  refervea  to  himfelf  and  his  heijs,  either  the 
rent  for  which  it  was  btfore  let  to  farm,  or  at  Icaft  a 
fourth  part  of  the  value ;  without  homage,  fealty,  or 
other  fervices,  beyond  what  arc  efpecially  comprifcd  in 
the  feoffment :  and  it  is  called  a  fee  farm  rent,  becaufe 
a  farm  rent  is  refer ved  upon  a  grant  in  fee.     z  Injl.  44. 


XX.  Of  diftrefs  by  warrant  of  jujiices  of  the  peace. 

By  the  27  G.  c.  20.  it  is  enaded  as  follows :     In  all 
Making  diftreft    ^^j  whtTi  6ny  jujlici  of  thi ptoct  is  or  Jhallbt  nquind  or  im^ 
•nd  feil.og  the     p^^yg4  ^  ^j^y  ^^  ^y  parliament^  to  tffue  a  w*irrant  ofdif- 
trefs^  for  the  levying  ef  any  penalty  infii&edy   or  any  fum  tf 
money  direSled  to  be  paid  by  fuch  a^  ;  it  Jhall  be  lawful  for 
'  the  jufiici  granting  Jucb  wan  ant ^  therein  to  order  and  direG 
the  goods  and  chattels  fo  to  be  diftrnined^  to  beffld  and  dif- 
pojed  of  within  a  certain  time  to  be  limited  in  juch  warranty 
10  as  fuch  time  be  not  lefs  than  four  days^  nor  mere  tbsn  eight 
daysy  unlefs  the  penalty  crfum  of  money  for  which  fuch  difirefs 
/kali  be  made^  together  uith  thi  recfmable  charges  of  taking 
and  keeping  fuch  diflrejs^  be  foner  paid. 

Levying  any  penalty]  It  may  be  obferved  in  cafes  of 
diftrefs  for  the  lev)  ing  of  penalties,  that  there  feems  to  be 
no  power  to  break  open  doors  or  gates,  in  cafe  they  are 
locked  up  or  (hut,  unlefs /uch  penalty  or  part  thereof  be 
given  to  the  king.  Which  matter  may  feem  to  require 
(ome  confideration. 

And  the  officer  mating  fuch  dijlrefs^  Jhall  and  may  deduQ 
the  reaf enable  charges  of  takings  t^^pi^gy  and  felting  juch  dif^ 
trefsj  out  of  the  money  arifing  by  fuch  fale ;  and  the  overplus 
(if  any)  after  fuch  charga^  and  aljo  thefaidpehaltyorfum 
of  mancy^  Jhall  befdtiified  and  paid,  /bJl  be  returned  on  di^ 
mand^  to  the  owner  of  the  goods  fo  difirained :  and  the  of'' 
ficer  executing  fuch  warranty  if  required^  Jhall  Jhew  the  fame 
to  the  ptrfon  whofe  goods  are  diftrainedj  and  Jhall  fujfer  a 
coty  thef  ef  to  be  take*u 

But  this  Jhall  not  extend  to  alter  any  proviftons  relating  to 
dijirejfes  to  be  made  for  the  payment  of  tithgs  and  church  ratot 
by  the  people  (ailed  Quakers,  contained  in  the  ails  efthej&ii 
W.  c.  34.  and  the  1  G.  ft.  2.  C.  6. 

Order  and  airr^l  the  goods  to  be  fold]  And  in  this  cafe 
no  replevy  lies  :  the  ftieiift^  having  no  power  to  examine 
&e  procecdirgs  cf  thejufticcs,  i  BarnardijL  110.  Str, 
ii84. 

Officers 
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Qtiakert  except 
«1. 


Wo  replevy  lies. 
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Officers  may  dtiuSf  the  nafonabh  clarges']  But  here  is  Cbirget. 
no  power  given  to  the  juflices  to  afcertain  fuch  charges  $ 
therefore  it  feemech,  that  the  officer  executing  the  war- 
rant fhall  be  the  fole  judge  thereof  in  the  fir  ft  inftance« 
and  afterwards,  if  the  owner  of  the  goods  diftrained  (ball  . 
be  diflaiisfied,  the  reafonablenefs  thereof  (hall  be  deter- 
mine by  a  judge  and  jury  upon'an  a£lion  brought. 

But  by  fpectal  ftatute?,  this  power  of  afcertaining  the 
charges  of  diltrefs  and  fale  is  rometimes  given  to  the  juf* 
ttces,  as  is  fet  forth  in  this  book  under  the  refpeftive  titles. 

Tithis  and  church  rates  by  the  people  called  fakers']  The  Quakns*  ttthet 
abovefaid  fiatutes  of  the  j  t^  i  fp",  c.  34.  and  1  G.fl.  2.  wdchurck 
<.  6.  relate  not  only  to  tithes  and  church  rates  (byx  which  '***** 
laft  feemeth  only  to  be  underftood  the  churchwardens  rate 
for  the  repair  and  other  ufes  of  the  church),  but  alfo  to 
any  cu(tomary  or  other  rights,  dues,  or  payments,  belong?- 
ing  to  any  church  or  chapel,  which  of  right  by  law  and 
cuftom  ought  to  bo  paid,  for  tho  ftipend  or  maintenance 
of  any  minifter  or  curate  officiating  in  any  church  or  cha«- 
pel.  Therefore,  for  any  thing  that  appears  from  the 
words  of  this  (iatute,  untefs  it  be  in  the  .cafe  of  tithes  or 
church  rateSi  the  juflices  may  order  the  dKlrefs  for  thofe 
other  dues  and  payments  to  be  detained  fur  a  ceetain  time, 
and  the  officer  may  dedud*  the  charges  not  only  of  diftrain^ 
ingy  but  alfo  of  keeping  and  felling  the  didrefs ;  whereas 
by  thofe  former  a^s  above  mentioncjJ,  the  officer  was 
only  allowed  to  dedu3  the  neceiTary  charges  of  diflrain" 
ing. 

And  whereas  warrants  ^f  diftrefs  are  femetimn  ineffeStual^   Where  diftreff 
by  reafon  of  the  goods  of  the  offenders  being  out  of  the  jurifdic^  ""hVjIlrift"*' 
iion  of  the  jujlici  granting  the  fame ^   it  is  ena^ed^  that  in  all  tionof  thejuf. 
cafes  where  any  fenalty^  forfeiture^  fne^  or  other  money  is  di»   «'•"■  ir»nting 
reeled  by  warrant  of  any  jufiice   to  be  levied  by  di/lrefs  and  JlYe'win«7 
.fale  of  the  goods  of  any  per fon\  if  fufficient  dijirefs  cannot  be  ©thcrpUc*, 
found  within  the  limits  of  the  jurifdi£iion  ofjuch  jujiice\  on 
oath  thereof  made  by  one  witnefsy  before  one  jufiice  of  any  other 
county  or  place  (which  oath  /bail  be  by  him  certified  by  ind&rfe^ 
ment  on  fuch  warrant)^  fuch  penalty^  for feUure^  fiie^  or  other 
money y  or  fo  much  thereof  as  may  mt  have  ieen  before  levied  or 
paidy  may  by  virtue  of  fuch  warrant  and  indorfement  be  levied 
by  the  perfen  to  whom  fu<h  warrant  was  originally  dire^edy  * 
by  di/lrefs  and  jale  of  the  goods  of  fuch  perfon  in  fuch  other 
county  or  place ;  to  be  applied  in  like  manner  as  if  fufficient 
diftrefs  bad  been  found  within  the  jurifdi6iion  cf  thejujHce  who 
ariginally  granted  fuch  warrant  \  and  if  no  fuch  dijlrefs  can  bi 

7  founds 


6os  tmtb^. 

fiuMi^fiah  cfflmdiT  may  ii  p9^$md$i  4igciij/l  oinrJkg  H  JSnou 
33  G.  3-  c.  55.  f.  3- 

Pr§vidtd  that  n^  juftiti  %i)b$  JhaU  iniorf4  awf  fiuh  wmrmii 
0$  aftrifaid^  ftkUl  h  an/werebU  fir  anf  irregmlariiy  tubUb 
may  havibein  tommiUd  in  vr  ab§ui  tie grmniing  tUntf.  Id. 

The  eight  precedents  next  foUowing*  drawn  and  con* 
■lunicated  to  the  author  by  a  giemleaiaa  of  great  learning 
and  judgroenti  afiing  in  the  comoiiffion  of  the  peace  (a)» 
are  inferted,  not  only  as  -ufeful  in  this  place,  but  as  pa^ 
terns  for  our  imitation  in  other  like  cafea. 

A.  Complaint  to  be  exhibited  in  writing  before 
two  juftices,  in  the  cafe  of  goods  clandeftioel|r 
removed  \  on  the  ii  G.  2.  c.  19. 

'         Weftmorland.  n  E  it  rmimhrsd^  thai  Ms  — —  day  9£ 

-"  ■  A.  L  •f iompUinstk^ 

that  A.  T.  0/ hath  frauduUntly  and  claadg/liatty  r»- 

mtvfd  and  etrnfiyed  away  ctrtain  g§9dt  and  chattels  of        ■ 
not  ixciiding  the  value  ef  50I.  frem  ■■  at  ■  ia 

fr event  ^  Jrom  dijirainimg  the  faid  gnds  and  thattels 

fir  arrears  of  rent  due  to  the  faid  ■  <■  fir  tbefiid  ■» 
Jnd  that  A.  O.  of  ■  yeoman^  and  B..  O.  ^    ■      '  »■ 

yeeman^  wilfully  and  knowingly  aided  and  a£ified  the  fiii 
A.  T,  in  fe  fraudulently  and  clmtdeflinely  removing  and 
tanviying  away  the /aid  goods  and  chattels^  Jnd  in  cemeaRng 
she  fame.  A.  L 

Exhibited  at  — —  the  — *-•  day  of  — — » 
before  us  •«— — —  juftices  of  the  peace 
of  — —  refiding  hear  ——  not  being 
intercfted  in  ■» 

6.    Warrant   thereupon  to  fummon  the  parties 
concerned. 

.    ,  Wefhnorland.  <  To  the  conftable  of        ■    m 

*f)(^H  £  R  E  A  S  a  complaint  in  writing  bath  hean  this 
^^    »— —  day  of  ■■   exhibited  before  us   ■ 

juftices  of  the  peace  ■  ^  refiding  near  ■'  ■  nat  being 

inurefled  in  ■  by  A.  L  of "  ■  '        gentleman^  fitting 

forth  that  A.  T.  of  ■  yeoman^  hath  framdmlenily  and 

clandejliftely  removed  and  conveyed  away  certain  goods  emd 

^ ,  {a)  The  late  Sir  Tboauu  Drury,  Bart. 

II  «  that  ids 
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ihathls  9/  '    »•/  ixceeding  the  valui  cf  50  !•  frbm 

m  to  prevent   ■  frem  dijiraining  the  faid  g—ie 

nnd  cbatteb^fer  arrears  of  rent  due  to  the /aid  for 

the  faid  —  And  that  A.  O.  Of  -*—  ytoman^  and 

B.U.  of  ^  ■  yeoman f  wilfully  and  knowingly  aided  and 

mjfijied  the  faid    ^  in  Jo  fraudulently  and  clandeflinely 

removing  and  conveying  envay  the  faid  goods  and  chattels^  and 
in  concealing  the  fame  i  Thefe  are  therefore  to  command  you 
forthwith  to  fummon  the  /aid  A.  T»  A.  O.  and  B»  O.  to 
appear  before  ut  at  — -  on  the         ■      day  of 
at  the  hour  of  '■  to  0nfwer  the  matter  of  the  faid  com^ 

plaint*    Qiven  under  our  hands  and  feals  at  ■  the 

day  of  , 

C.  Conviftion,  upon  1 1  G.  2.  r.  19./.  3.  of  a  tenant 
for  fraudulently  renioving  his  goods  or  chattels,  ot 
other  perfon  for  knowingly  aflTifting  him  therein^ 
or  in  concealing  the  fame  goods  or  chattels,  co 
prevent  the  landlord  from  diftraining  the  f^me 
for  rent* 

County  of  I  J>E  it  renumbered^  that  on  the  «= — -  day  of 
■■  —  J    **-^   ■  in  the  '  year  of  the  reign  of 

Our  jefVireign  lord  George  the  third,  by  the  grace  of  God  king 
{f  Great  Britain,  ifc.  and  in  the  year  of  our  Lord  — — ,  at 
■         in  the  county  of         '     ,  A.  I.  g/-  f*  the  faid 

county  of  ■  gent,  (if  the  complaint  is  exhibited  by  the 

bailiiiF,  fcrvant,  or  agent  of  the  landlord,  fay,  bailiffs  fer^ 
tant^  oragenty  as  the  cafe  may  be, «/"  A.  L.  of'^        ■  in  the 

county  of* -gent.)  in  his  proper  perfon  cometh  before,  us 

J.  P-  efqulre  and  f.  P.  efquire^  being  two  of  the yuflices  of  our 
faid  lord  the  king^  ^Jftgned  to  keep  the  peace  of  our  faid  lord  the 
king  in  and  for  thejaid  county  of  *  "■ ,  and  alfo  to  hear  and 
determine  divers  felonies^  trefpajfes^  and  other  mifdemeanors  in 
the  faid  county  committed^  rejiding  near  the  place  whence  the 
goods^  and  chattels  hereinafter  mentioned  were  removed^  (6r»  if 
the  proceedings  are  before  juftices  refiding  near  the  place 
where  the  goods  and  chattels  were  found,  fay,  refiding  near 
the  placi  where  the  goods  and  chattels  hereinafter  mentioned 
were  founds)  we  or  either  of  us  not  being  inter  efted  in  the  ■  ■  * 
(here  defcribe  the  place  whence  fuch  goods  and  chattels 
were  removed,  as  mejfuage^  dwelling  houfe^  cottage^  chfe^  &c. 
as  the  cafe  may  be,)  and  (if  the  complaint  is  exhtoited  by 
the  baihflF,  fervant,  or  agent  of  the  landlord,  fay,  in  the  be^ 
half  of  the  faid  A.  L*)  exhibiteth  before  us  a  certain  complaint  ^ 
VoL.U  Rr  in 


6io  SWftrefe: 

in  writing  agalnji  A.  O.  oftheparijh  of >—  in  the  €dun$f 

cf  '  yeoman,  and  thereby  give$h  us  tbi  faid  juftica  ta 

under ftand  and  be  informed^  that  foe  faid  A.  T.  (i^r  one  A.  T, 
^taming  the  tenant)/0r  the  half  of  a  year  next  before  and 
ending  at  and  upon  the  25th  day  of  December  in  the  year  of 
our  Lord  ■  ■  ■■       ■ ,   held  and  enjoyed  a  certain  •  (here 

defcribe  the  demifcd  prcmifts),  with  the  appurtenances^fitu* 
atey  lyirjgf  and  being  in  thepari/h  of      ■■  in  the  county  of  .^ 

as  tenant  thereof  to  the  faid  A.  L.  under  a  demife  thereof  then* 
^  t  of  ore  inadCy  at  the  yearly  rent  of   ■  payable  to  the  faid 

A.  L.  half  yearly,  to  wit^  on  the  24th  day  of  June  and  the 
25th  day  of  December,  bv  even  and  equal  portions  }  and  that 
on  thejaid  25th  day  of  December  in  the  faid  year  of  our 

l^ord ,   the  fum  tf  *  of  the  rent  aforefaidj  for 

the  half  of  a  year,  ending  on  the  faid  25th  day  of  December 
in  the  faid  year  of  our  L^^rd  ■■  -  *  '■  ■  ^  on  that  day  in  that  ye  at 
I  became  and  was  andfidl  is  due  in  at  rear  and  unpaid  from  the 
faid  A.  T.  to  the  laid  A,  L.  and  thai  the  faid  fum  of* 
of  the  rent  aforffaid  fo  being  due  in  arrear  and  unpaid froen 
the  faid  A.  T,  to  the  faid  A,  L.thifuid  A,  T,  afterwards^ 

that  is  to  joy^  en  the  day  of  —  in  the  year  of  our 

Lord y  fraudulently  and  clandefiinely  conveyed  axvay  and 

carried  off  and  from  the  Jaid  demifed  premifes  (or  you  ma]| 
*  f2iy>  ?^  and  J  rem  a  certain  clofe,  part  and  parcel  of  the  f aid 
dtmf:d  premfs)  one^  fefr.*  (here  defcribe  the  goods  and 
chattels  fraudulently  removed  and  conveyed  away)  ieing 
the  proper  goods  and  chattels  of  the  faid  A.  T.  and  thefame^ 
net  exceeding  the  value  of  ^o  I,  but  being  of  left  value y  to  wit^ 
of  the  value  of  cf  lawful  money  of  QxtT^i  ^x'li^iD^  to 

prevent  the  faid  A.  L.  fom  di/i  raining  the  fame  for  the  faid 
arrears  of  tent  fo  then  due  and  unpaid  as  aforefaid^  (if  the 
complaint  is  again((  a  third  perfon  for  afliAing  the  tenant 
in  fuch  fraudulent  carrying  oif  his  goods,  fay,  and  that  the 
faid  A.  O  on  the  fame  day  and  year  afurefiid^  didwilfuUy 
and  knowingly  aid  and  ajpji  the  faid  A.  T,  in  fuch  fraudulent 
conveying  away  ani  carrying  off  and  frcni  the  faid  demifed  pre* 
'  mifts  the  faid  goods  and  chattels  and  every  part  thereof^  or,  if 
the  complaint  ag^inft  fuch  third  perfon  is  for  concealing 
the  goods  fo  fraudulently  carried  off  the^prcmiTes,  fay,  and 
that  the  faid  h.  O^aftetwards^  and  after  the  faid  g'ods  and 
chattels  Were  fo  fraudulently  and  clandefiinely  conveyed  away 
and  carried  off  and  from  the  faid  demifed  premifei  as  aforefaid^ 
to  wit^  on  the  fame  day  and  year  afore  jaid  ^  at  the  panjh  of 

■  in  the  county  of  ,  did  wiru'ly  and  inoivirigly 

aid  andaffifl  the  faid  A.  T.  in  concealing  the  jaid  g^odi  and 
chattels  and  tveiy  part  thereof)  contrary  thef.rm  cfthej^aiute 

in 


i)l  fuch  cajt  made  end  provididy  whereby  and  by  force  ef  thi 
Jdti  ftatute^  the  faid  A.O.  bath  forfeited  U  the  f aid  k.lj^ 
Jrem  xvhofe  eftate  the  faid  gfH>d$  and  chattels  wre  fo fraudulently 
carried  off  ai  afrefaid^  douhU  the  value  of  the /aid  g09d$  fe  hy  him 
carried  off  [ox  concealed)  as  oforefaid^  and  thereupon  the  faid 
A.  I.  humbly  prays y  that  the  /aid  Pi,  O.  may  be  convi£ted  of 
tbijaid  offence  according  to  the  form  of  the  flatute  infucb  caft 
made  and  provided  ; .  and  th.it  the  faid  h.  O.  nmy  bejummoned 
to  anfwer  the  Jaid  premlfes  and  to  make  his  defence  thereto  be* 
fore  us  the  faid  jujiices,  ^Vhereupon^  the  faid  A.  O.  having 
been  duly  fummoned  in  this  behalf  to  anfwer  and  make  his  de^ 
fence  tp  the  faid  complaint  ^  and  the  faid  offence  therein  charged 
upon  him^  before  us  the  faid  jujiices^  afterwards^  that  is  to  fay  ^ 

an  the day  of '^  ■       in  the  faid  year  of  our  Lord « 

at  ■  a  fore  faid  in  the  faid  county  of  — -— ,  appear  eth  • 

and  is  prefent  before  us  the  faid  jiflices^  in  order  to  anfwer 
and  make  goid  his  defence  to  the  faid  complaint^  and  the  faid 
offence  therein  charged  upon  him  as  aforefa%d\  and  he  the  faid 
/\.  O.  having  heard  the  fame ^  is  afkedby  us  the  faid  jujlicesy 
if  he  tan  fay  any  thing  fnr  bimfelfwhy  he  the  faid  A.  O.  fhould 
not  be  conviSled  of  the  premfs  above  charged  upon  him  in  form 
aforefaid\  who  pleadethy  ttjat  he  is  not  gSiiJty  of  the  faid  of* 

fence  :  NevsrtheUfs^  on  the  faid  — -  day  of in  the  faid 

year  of  our  Lord ,  at of  or  ef  aid  in  the  faid  county 

of    ^    ^     -^  one  credible  witnefs^  to  wit,  A.  W.  of in 

she  county  of ycomzn^  cometh  before  us  the  faid juficcs 

in  his  proper  perfon^  and  before  Us  the  faid  jufUies  the  faid 
A.  W.  being  then  and  there  ^  to  wit^  on  the  fame  day  and  year 

iajl  aforefaidy  at afore  faid  in  the  faid  county  of , 

duly  fworn  touching  the  premifes^  upon  %ht  holy  gofptl  of  God^ 
JOn  hu  corporal  oath  to  him  then  and  thire  admmifUred  by  us 
the  faidjufiites  [we  the  faid  juflices  having  then  and  thire  full 
power  ard  authority  to  adminifler  the  faid  oath  to  the  Jaid 
A*  W. ),  dtpofeth^fweareth\  and  upon  his  oath  aforejaid  ajfirm^ 
eth  and  faith  ^  in  tke  pre  fence  and  hearing  of  the  faid  A.  O. 
that  (here  fet  forth  the  evidence,  which  muft  prove,  the 
particulars  of  the  demife ;  the  amount  of  the  rent  in  arrear; 
the  fad  of  removing  the  goods,  and  the  circumftances  of  ' 
privacy  ^or  fraud  attending  it;  and  if  the  complaint  is 
againft  a  third  perfon  for  aiHfitng,  the  fa£t  of  fuch  a(Iift« 
aoce  and  its  particular  manner  \  or,  if  the  comptainc 
againft  fuch  third  perfon  is  for  concealing  the  goods  or 
chaittels  fo  fraudulently  conveyed  av^ay  by  the  tenant,  the 
fad  of  concealing  fucb  goods  and  chattels,  and  which  of 
them  in  particular,  and  the  place  where  they  were  found 
fo  concealed :  aod  laftljr*  the  value  of  the  goods  fo  re* 
R  r  a  iDovei 
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moved  and  carried  away  or  concealed,)  Wbirmpm^  tilt 
undfingular  the  matUrs  and  things  in  thi  fiud  C9mplaint  and 
ividtnce  contained^  bting  by  the  fit d  A.  O.  tbtn  hinrd  and 
ful'y  undtrft^od^  tbifaid  A.  O.  is  by  us  thi  faid  juftius  ajktd 
what  be  hath  to  fay  or  cffer  in  his  defence  again/I  the  fiii 
•  tomplatnt  and  offence^  and  in  anfwer  to  the  evidence  given  as 

above  ment toned ^  and  what  he  hath  to  fay  why  be/hould  not  be 
iOnviSfed  of  the  premtfes  p  charged  upon  him :  And  for af much 
as  upon  hearing  and  fully  underfianding  the  faid  complaint 
and  the  evidence  given  as  above  mentioned^    and  alfo  upon 
hearing  and  fully  underfianding  all  and  fmguiar  thi  matters 
and  things  by  the  faid  A,  O.  all/ged  and  proved  in  his  defence 
touching  thepremifai  in  the  faid  complaint  fpecified^  it  mansfefllf 
af  pears  to  us  the  faid  juflices  that  the  faid  h.^.  is  guiby  of 
thepremifes  above  charged  upon  him  in  the  faid  complaint ;  and 
that  the  faid  goods  and  chattels  in  the  faid  complaint  mentioned^, 
at  ih/ttme  of  the  carrying  off  (or  concealing)  the  ftme^  as  in 
the  faid  complaint  is  mentioned^  were  of  the  value  of  _ 
rf  lawful  money  ^  Great  Briuitr:  i'herefere  it  is  adfuigei 
by  us  the  faid  jufiices^  that  the  faid  A.  O.  hi  convi^edj  and 
be  is  hereby   conviSted  by  us  the  faid  jufiices  of  the  •ffenco 
charged  upon  him  in  andbythe  faid  complaint ^  according  to  the 
fwmoftbeflatuteinfuchcafe  madi  and  provided;  and  Wido 
adjudge  and  order  the  faid  A.  O*  to  pay  to  the  faid  A.  L  (if 
the    complaint  is   by  the    bailifF,    fervant,  or  agent  of 
the  landlord,  fay,  to  the  ufe  of  the  faid  A.  L«)  tht  fumof 
^  (being  double  the  value  of  the  faid  goods  ^ni  chattels  in 
the  faid  complaint  mentioned)^  on  the  ■         day  of*  ■  totut 

next  enfuingy  according  to  the  ftrm  rfthi  ftatutg  in  facb  tafa 
made  and  provided.  In  witnofs  wbernf  wo  thi  JUd  jmfHces 
to'  this  record  of  conviliion  have  put  omr  hands  and  feals  at 
"  nforejaid  in  the  faid  county  of  *  ^        *^  tti  ■  dcy 

■  in  the         ■  yfar  of  tie  reign  of  0ter  faid  favereign 
d  the  now  king^  and  in  the  year  of  our  Lend  » 

D.  \  Warrant  of  diftrefs,  in  cafe  the  ofitnders  hav^ 
ing  notice^  refufc  or  negieft  to  pay,  purfuanc 
to  the  preceding .  order.  1 1  G.  a.  r.  19* 
27  G.  2.  €^  20.        . 

Wefttfiorland.  |   To  the  conftable  of  ■ 

TT/HEREAS  A.  T.  of ynrnan^  A,  O.  af 

^^    yiomani  and  B,  O,  of  ■  «  yeoman^   were  by  mo 

order  dated  the  — ^—  day  of  '    1  under  the  bands  andftals 

of  us  — r  ani,—^  jufiius  of  the  fcact  of »     1         refading 

near 


mar  — — —  nrt  iefng  intirtfiti  in  — — —  trier ti  to  pay 
thifum  kf  U  —  •r  his  bailiffs  fervant^  or  agmt^  oh 

cr  bifori  the  '  ■  ■■  day  of  — .  being  deuble  the  value  of 
cortain  gooii  and  chattels  of  thifaid  ■  ■■  ■  which  thefaid  A.  T. 
was  before  us  duly  conviSJgd  of  halving  fraudulently  and  clan^ 
dejlinily  removed  and  conpeyod  away  from  ■     /#  prevent 

thefaid  ■  from  diff raining  the  Jaid  goods  and  chattilsfer 
arrears  of  rent  due  to  thefaid      ■   * /or  the  /aid  -  and 

which  the /aid  A.  O.  and  B.  O.  were  al/oduly  conviHed  before 
aSf  of  having  wilfully  and  knowingly  aided  and  a/ft  fled  thefaid 
A.  T.  info  fraudulently  and  clandeflmely  removing  and  con* 
veying  away^  and  in  concealing  the  fame  :  Jnd  whereas  the /aid 
A.  T.  A«  O.  and  B.  Ot  having  notice  of  our  Jaid  order  ^  have 
refufedor  negle£fed  to  pay^  and  have  not  paid,  the  faidfum  of 
— '  purfnant  ihereuntOy  and  tke/ame  hath  heen/ully  proved 

before  us  :  The/e  are  there/ore  to  command  ym  to  levy  thefaid 
fum  of      ■  by  diftre/s  and /ale  0/  the  goods  and  ehattels  of 

ebefaid  A.T.  A.  O.  andB.  O.  and  we  do  hereby  order  and 
dire^  the  goods  and  chattels  fo  to  be  difirained^  to  be  fold  and 
dt/po/ed  of  within      .  days^  unlefs  the  faidfum  of^      — 

for  which  fuch  diflrefs /hall  be  made^  together  with  the  reafon^         ^ 
able  charges  of  taking  and  keeping  fuch  dijirefs^/hall  be  fooner 
paid  :  And  you  are  a^o  hereby  commanded  to  certify  to  us  what 
you  /hall  do  by  virtue  of  this  our  warrant*     Given  under  our 
bands  and/eals  at  '  ■    .  the  ■     ■■       day  of  ■   . 

£.    The  conftable's  return  thereupon  of  the  wane 

of  diftrefs. 

• 

Weftmorland.  T  A.  C,  couflable  of  •—  do  hereby  certi/f 
•*     ■  and         ■'  jufticet  of  the  peace  of 

■  ■  '  that  I  have  made  diligent  fearch  for^  but  do  not  know  o/\ 
nor  can  find^  any  goods  and  chattels  of  ■  and  — — 

and  or  of  any  ofthem^  by  diftrefs  and  fale  whereof  I 

may  levy  the  fum  of  purjuant  to  their  warrant  for  that 

purpofe^  dated  the  ^ day  of  .     Given  under  my 

baud  this  — —  dayf  ■■ 

F.  Commitment  thereupon  to  the  houfe  of  corw 
redtion. 

f  To  the  con  ft  able  of  ■  and  alfo  to 

Wcfimorland.    -l   the  keeper  of  the  huufe  of  correfiion 

c  »^ — 

TTI7HEREAS  and^ and  were 

^^    by  an  order  dated  the  -t  day  of  — —  tauter  ~ 

the  bands  andfeals  of  us  •*—  yujiices  of  the  peace  of 
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rtjidlng  mar  ■■■     ■'    ■  n9t  biing  intirefted  in  '  »  ■         orderid 

to  pay  the  fum  of         »■      to or  to  bis  bailiffs  f truant^ 

pr  agintf  OH  or  before  the  ■■  day  ef*  being  doubU 

y  the  value  of  certain  goods  and  chattels  of  the  [aid  — 
which  the /aid  »  was  before  us  duly  conruiSIed  of  hdving 

fraudulently  and  clandefiinely  rem(tVcdand  conveyed  away  from 
•  to  prevent  the  j aid  -  from  dlfira'tning  the  jojd 

goods  and  chattels^  for  arrears  of  rent  due  to  thefaid 

for  the  faid  — —  .•  And  which  the  f aid and 


^ere  alfo  duly  convi^ed  before  us  of  having  wilfmly  and  JtnoW" 
ingly  aided  and  ajfijied  thefaid  ■  in  fo  fraudulently  and 

^landeftinely  removing  and  conveying  attay^  and  in  concealing 

the  fame  :  And  whereas  the  f aid  *■         and af.d 

having  not  id  of  our  faid  order  ^  have  nfufed  or  negle^led  to  pay^ 
4snd'have  notpaid^  thefaidfum  of  '^-^-^  purfuant  tbrreunto^  and 
the  fame  hath  been  duly  proved  before  us:  And  whereas  it  ap- 

pears  to  uSy  by  the  returh  of  ■  conftable  of dated 

the  — —  day  of  *  that  he  hath  made  diligtnt  fear chfw^ 

but  doth  not  know  of ^  nor  canfnd^  any  goods  and  chattels  of  tbt 

faid and and or  any  of  them ^  bydi/irefs  and 

Jalewhereof  the  faid  fum  of  ■  may  be  Uvitd^  purfuant  ta 

our  warrant  duly  made  ana  iffued  for  the  levying  the  faid  fum  of 

■  ■  ■  ■'  bydiflrefs  and  f ale  of  the  goods  andchatttls  of  the /aid 
*  ■  and  ^'  '■  and  -^—  ;  Theje  are  therefore  to  ammandyaae 
the  faid  conjf  able  of  "--^  to  apprehend  thefaid  — —  and  ■ 
and '^—'^  and  convey  them  to  thefaid  houfe  of  cor  region  at  ■ 
4ffore/aidi  and  deliver  them  there  to  the  faid  keeper  of  thefaid 
kouje  ofcorreSlion  :  And  tbefe  are  alfo  to  command  }ou  thefaid 
keeper  of  the  faid  houfe,  of  corrections  to  receive  them  thefaid^ 
T'  '  and  —  and  i  into  the  faid  houfe  of  cor<m 
reclion^  and  there  keep  them  to  hard  labour^  without  bail  or 
mainprize^  for  the  fpace  of  fix  months^  unlefs  the  faid  fum  of 

■  ■     ■  fo  ordered  to  be  paid  as  aforefaid^  fijall  be  fooner  ya- 

tiiftid.  Given  under  our  hands  andfeals  at tbt  ■  m 

day  of , 

'  G.  Form  of  a  complaint  and  oath  to  be  made  be- 
fore a  juftice^  in  cafe  of  a  dwelling  houfe,  whepe 
goods  and  chattels  arc  fraudulently  and  ciao- 
dcftinely  removed  and  conveyed  away  and  fe- 
cured,  fo  as  to  prevent  them  from  being  taken 
and  fcized  as  a  diftrefs  for  arrears  of  rent. 

Weftmoiiand*   D  E  //  remember edy  that  this  *  4^ff 

*-'  ■  A.  I.  of  ■'  yeoman^  cam^ 

tlainitbf  and  maktth  oatb^  that  certain  goods  and  cbatteli  of 

^  10  A.O. 
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A.  O.  g/*  yeoman^  have  been  fraudulently  and  clan*' 

deflinely  unviyed  ttnd  carriid  away  from by  the  /aid 

A.  O.  hiifervant  orfen>ants^  agent  or  agents^  or  other  per^ 
fin  $r  perfon$t  aiding  or  ajjt/ling  t  her  tin  ^  to  prevent  from 

diflraining  the  faid  goods  and  chattels  for  arrears  of  rent  due 

U  the /aid  for  the  faid :  ^nd  thai  the  jaid 

goods  and  chattels  are  put,  placed^  0^  kepty  in  the  boufe^  barn^ 
Jlable^  authokfe^  yard^  chfe^  or  other  plact  of  at  > 

tockcdupjfaftened^  or  othet  wife  fecund,  fo  as  to  prevent  the  faid 
goods  and  chattels  from  being  taken  andfeized  as  a  di/irefs  for 
arrears  of  rent  \  And  that  the  faid  h,  1.  hath  a  feafonabli 
ground  to  fufpeily  and  deth  fufpelf^  that  the  faid  goods  and  chat* 
tils  are  in  the  dwelling  houje  of  thifaid  — —  at  — — . 

Ail. 

Taken  and  fworn  at the  — ^— • 

day  of  ■  ■    ■  before  — — 

H.  Warrant  upon  the  preceding  complaint  and 
oath. 


f  10, , ^.., 

Weftfliorland.   <    der,  or  other  peace  officer  of and 

C    to 


To.tbeconftable,  beadborough,  borfiioU 
r,  or  other  peace  officer  c 
each  and  every  of  chem. 

•fTir  HERE  AS  A.  I.  of^ yeoman^  hath  this 

'  ^    day  of  ■■  exhibited  his  compldint  and  made  oath ' 

before  ■    ■  juflices  of  the  peace  of  n that^ertoin  goods 

and  chattels  of  A»0»  of  — —  yeoman,  hav  bun  fraudutentiy 

and  clandiflinely  conveyed  and  carried  away  from  ■     ■     ■  by  the 

faid  Ap  O,  his  fervaMt  or  fervavtsy  agent  or  agentSy  or  othtf 

perfon  or  perfons  aiding  or  afjijling  therein,  to  prevent  ■ 

from  difiraining  the  faid  gcods  and  chattels  for  arrearf  of  rent 

due  to  the  faid  .■  for  the  faid  ■  ;  Jnd  that  the  /aid 

goods  and  chattels  are  putj  placed,  or  kept  in  the  hoyfe,  barn^ 

Jiable^  outhoufe,  yard,  dole,  or  other  place  of  —  at         ■ 

locked  ttp^  faflened,  or  otherwife  ftcured,  fo  as  to  prevent  the 

fyid^oidi  and  chattels  from  being  taken  andfeivLid  as  a  niflreft 

for  arrears  of  rent  \  and  that  the  faid  A.  I.  bath  a  reafonabli 

ground  to  fufpUt,  and  doth  fufptQ^  that  the  faid  goods  and 

chattels  are  in  tbo. dwelling  houfe  of  at  ■  ;  Thefe 

are  therefore  to  command  you,  and  each  and  every  of  you,  to 

aid  and  affifl     ■  ■■  hjs/ieward,  bailiff,  receiver,  or  other  perfon 

or  perfens  empowered  tti  take  andfeixe  as  a  diflrefsfor  rent  the 

faid  goods  and  chattels^  in  the  day  time  to  break  open,  and  enter 

into  the  fetid  dwel&tf  houfe,  bam,  fable  j  outhoufe^  yard^  chfe^ 
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•r  other  plaa  o/ibi  /aid at  —  an  J  U  iah  and 

feize  the /aid  goods  and  chattels  for  the  faid  arrears  of  rent^ 
according  to  law.     Given' under  mj  band  and  fe^l  at  ■ 
thi  " day  of  ^T'^'-'—^ . 

I.  If  the  landlord  docs  not  diftrain  himfclf,  he  may 
authoriac  any  other  perfon,  in  the  foUowiog 
manner,  or  to  the  like  cffcft : 

J  Do  hereby  authorize  A,  B.  of    .  in  the  county  of 

4  yeoman^  to  dyirain  the  goods  and  chattels  of  A.  T, 

^f*-'  in  tbejaii county ,  bufiandmaUj  in  the  bwfes^  #«/- 

boufes^  andpretmfes  [or  as  the  cafe  may  be]  which  be  farms 

-cfm^  fstuate  at  ■  for  ■  arrear  of  rent  dm  to 

mo  for  the  faid  premifes^  at .« laft  paft  :  An4  fir  your 

fi  doing  tbisjball  be  a  Jufficiiut  warrant.  Ifitno/s  wy  bani 
the  .^—  day  of 

Then  either  the  landlord  himfelf,  or  the  perfon  em- 
powered by  bim  as  aforefaid,  muft  go  upon  the  premifet 
and  feise  the  dtfireff,  or  fome  part  in  the  name  of  the 
whole,  and  make  an  inventory  thereof  at  follows: 

An  inventory  of  the  feveral  goods  and  cbattols^  dijirmmd 

f  fy  MS  pAo/o  names  are  under  written^  tbo  •^— —  day  ^ 

■  in  the  year  -r-r —  in  the  boufes^  outboufos^  ami  lands, 

ffA.  T.  in  '   by  tb$  authority  and  $m  tbe  bibalf  of 

A.  L.  of^ for  ■  fomub  arrettr  •/  nm  due  ta 

bim  the  faid  A.  L.  ^ 

In  tbe  dwelling  boufe  : 

One  table^ 

Six  chairs^  iic 
In  the  cow  bsufo  : 

Six  cows. 

Two  ceUves^  ice. 

K,  Notice^  - 
A.T. 
fp  AKE  notice^  that  by  the  authority  and  on  the  behalf  of 

-*   your  landhrd  A.  L.  /  have  this  day  of .  in 

^i  year  of  our  (.ord diftrained  the  feveral  goods  andcbat- 

telifpecified  in  the  fchedule  hereunto  annexed,  in  your  bnefes, 

outhoufesy  at  J  grounds,  at for pounds  arnarofreni 

4uo  to  him  the  Jaid  A.  L. :  And  if  you  fbatl  not  pay  the  fnd 
rentfo  due  and  in  arrear  as  aforefaid^  or  replevy  tbo  fend  goods 
$ud  cbatte's^  Ifball^  after  the  e^pirntion  offivt  days  from  tbo 

data 
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iati  httnf^  ttmfi  Aifjii  gc§Jt  and  thatuls  to  be  affrai/ii 
and  frU  0(€irding  t$  tbeftamt  in  tbni  cap  modi  andprmdid. 
Given  un^er  m  b^^d  the  day  ant  year  firft  above  written. 

Witnefs  that  a  eepf  hereof  was 
this  day  delivered  to  the  /aid 
A.  T.  (Or  left  at  the  chief 
manRon  heufe  efthefaidhJT.) 

A.W.     (,1) 

A  copy  of  which  inventory  and  notice  ntuft  be  left  with 
Che  tenant. 

If  the  rent  is  not  paid,  nor  the  goods  replevied  before 
the  time  mentioned  in  the  notice,  the  perfon  diftraining 
muft  go  to  the  place  where  the  difirefs  is  fecured,  with  a 
conftable  and  two  fufficient  appraifers,  who  are  to  take 
the  fpUowing  oath,  to  be  adminlftered  by  the  conftable : 

L.  Appraifers  oath, 

XT  OU  and  each  of  you  Jhall  xveU  and  truly  apprarfe  the 
^    goods  and  chattels  mentioned  in  this  inventory^  according 
io  the  beji  of  your  under/ianding  ;  So  help  you  God. 

M.  Form  of  the  appraifeoient. 

np  HE  appratfement  may  be  in  the  form  of  the  inven* 
^  tory,  fpecifytng  the  paniculars,  and  their  refpefiive 
valuations :  And  then  add  at  the  end» 

Jlppraifed  by  us^  this  — —  day  of  —  in  the  year  •— 
B '  P '  (  ^^^^^  Appraifers* 

After  which  the  goods  muft  be  fold  for  the  beft  price 
that  can  be  had,  and  after  deducing  the  rent,  and  reafon- 
aUe  charges  attending  the  diftrefs^  the  overplus  (if  any) 
Ji  to  be  returned  to  the  tenant* 

But  if  the  tenant  rcqueft  the  landlord  to  i^ive  further 
time  for  felling  the  goods  diftrained,  and  the  landlord 
cpnfent ;  it  is  beft  for  the  tenant  to  fign  a  memorandum 
thereof  to  the  following  tSttk  : 

T  A.T,  do  hereby  re^uefl  that  A.  L.  my  landlord^  who  on 

^  the  —  day  cf  — r-  /»/?,  diftrainod  my  goods  and  chat* 

tels  in  my  houfes^  onthoufes^  and  grounds  at  ■  in  the 

'  'i "         "    "  , 

{a)  If  the  landlord  diflrain  himfelf,  the  foraas  nay  be  eafiiy 

ai)tcred  accordingly. 

ij  county 
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i9ttnty  of     \   ^    '^  will  forbear  the  faU  thinof  until  thi 

d^y  of  m  «/*/^  in  order  to  enahU  me  to  difcharge  my  faii 
rent ;  anii  I  do  confent  tlihl  <}n  /aid  goods  and  cbatte/s  fo  dif^ 
trained^  may  remain  at  my  proper  co/iy  and  in  his  fofjejjion^ 
upon  the  premifes  where  they  how  are  until  that  time*  In 
witnefs  whereof^  I  have  bergunto  fet  my  hand  the  -  day 
«r— •  A.  T. 

fTttnefi,  A.  W. 

N»  Notice  to  be  affixed  on  the  premifes  being 
deicrted. 

Abraham  SutcliiFe, 
'in  AKH  miice^    that  upon  the  complaint  of  E*  A.    of 
'*"     ■  in  thd  county  of — i— —  made  unto  us  A,  P.  and 

B.  P.  ifquires^  two  of  his  majeflysjufticts  of  the  peace  for  the 
faid  county  i  that  you  the  faii  A*  S.  have  diferted  the  mtffuage 
/      and  tenement  called  •  ■,  conji/ling  of  ■'  Jituate^  h^^Z^ 

^nd  being  at  ■'  ^fore/aid  in  the  county  aforefaid^  untn 

you  demtfed  at  rack  rent  by  the  fid  E.  A.  and  that  there  if 
in  arrear  and  due  from  you  the  ftid  A.  S.  unto  the  fai^ 
E.  A.  one  whole  yearns  rent  for  the  fAd  demifed  premfes^  and 
that  you  have  left  the  faid  premifes  uncultivated  and  unoccttpied^ 
Ji  that  nofufficient  dfirefi  can  be  had^  to  ceuntesvail  the  faid 
arrears  of  rent ;  we  thefidjufiices^  (having  no  intereft^.  nor 
either  of  us  having  any  inter ffl  in  the  faid  demifed  premifes^) 
om  the  faid  complaint  as  aforefaidy  and  at  the  requeji  of  the 
faid  £«  A.  have  this  day  come  upon  and  viewed  tbi  faid  de^ 
mifed  premifes^  and  do  find  the  faid  complaint  to  he  trite ;  and 
om  the  —  day  of  this  prefent  month  of  —  we  will  return 
t§  take  a  fecond  view  thereof  and  if  upon  fuch  fecond  view^ 
you^  or  feme  perfon  on  your  behalf  Jhall  not  appear  and  pay 
the  faid  rent  in  arrear^  or  there  fhalt  not  be  fujtcient  difirefi 
an  the  faid  premifes^  then  we  the  faid  juflices  will  put  tha 
faid  E.  A.  into  the  pojpjfion  of  the  faid  demifed  premffes^  ac* 
'  cording  t(r  the  fotm  of  the  flatute  in  fuch  C6fe  made  and  pr§* 
wded^  In  witnefs  whereof  we  have  hereunto  fet  our  bands 
andfealsy  and  havi  caufed  this  notice  to  be  aflxed  on  the  out 
door  of  the  manfton  houfoy  the  fame  being  the  mofi  notorious 

fart  of  the  faid  premifes^  this  — —  day  of in  tbi  ^ 

jiar  of  the  reign  of  our  fovereign  lordGtox^z  the  thirds  tf 
Grcit  Britain,  France,  and  Ireland  l^ing. 


RecM 
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Record  of  putting  the  landlord  in  poBcISoi|« 

Wcftmorland.  n  E  it  nrntmhend^  that  on  thg  — —  day  jf 
^  — -  in  the  — —  year  of  (he  reign  of  ^ur 

fov^reign  lord  Gtotgc  the  third  of  Great  Britain,  France^ 
and  Ireland  iing^  defender  of  the  faiths  and  foforth^  at 
>  ■  in  the  J  aid  county.     A.  hp  of        ■  in  the  faii 

ctunty^  ■  complaimd  unto  us^  J.  P.  and  K.  P.  g/quint^ 

two  of  the  juftices  of  our  f aid  iofd  the  king^  offtgntd  to  keiff 
the  peace  within  the  [aid  county^  and  alfo  to  hear  and  determine 
di'Sers  felonies,  trejpaffes^  and  other  mifdemeanors  in  the  faii 
aunty  committed^  that  be  the  faid  A*  L.  did  demife  at  rack 

rent  unto  A.  T.  of hufbandman^  a  meffuage  and  ti^ 

nement  called  ■  conftjiing  of fttuate^  h^"S\  ^^ 

being  at  ■■"        ■  ■  afore/aid  in  the  county  afortfaid^  and  thdt 

on  the  faid   ■         day  of in  the  year  aforefaidi  there  wat 

in  arrear  and  due  unto  the  faid  A.  L.  from  him  the  faid  A.  T« 
the  tenant  of  the  faid  demifed  premifes^  one  whole  yearns  rent 
thereof  and  that  he  the  faid  A.  T.  hath  dejerted  the  faid  de^ 
mifed  prgmifes  y  and  lejt  the  Jo  me  uncultivated  and  unoccupied^ 
Jo  as  nofufficient  diftrejs  could  be  had  to  countervail  the  faii 
arrears  of  rent  ;  Whereupon  the  faid  Pi^  L.  then  and  there  ^  to 

wit,  on  the  faid day  of"        ,  in  the  year  aforefaid^  at 

■  afore  faid  in  the  county  aforefaid^  requefled  of  us  tho 

faid  ju^ ices 9  that>a  due  remedy  Jhould  be  provided^  according 
to  the  form  of  thf  flatute  in  that  ^  cafe  made  and  provided^ 
which  complaint  and  requeft  by  us  the  aforejaid  jujiices  being 
heard  \  We,  (having  no  intereft^  nor  either  cf  us  having  any 

.  inter eji  in  the  faid  demifed  premifts^)  on  the  Jaid  —  day  of 

—  in  the  year  aforefaid,  at  ■  aforefaid  in  the  county 
aforefaidj  did  perfonally  go  upon  and  view  the  Jaid  demijei 
premifes^  and  then  and  there  upon  our  own  proper  view  did 
find  the  faid  complaint  to  be  true^  and  did  then  and  there  affij; 
vn  the  moji  notorious  part  of  the  faid  demifed  premifes,  to  wit^ 
upon  the  outer  door  of  the  manjnn  hovfcy  a  notice  in  writing 
under  our  hands  and  feals^  that  we  the  faid  Jujiices^  on  the 

—  day  of «/jr/,  would  return  to  fake  a  fecond  vieVf 

thereof  \  upon  which  faid  '  ■  ■  day  of  >■  in  the  year  afgre-m 
fiid^  we  did  return  and  take  a  fecond  view  of  the  faid  premifes^ 
and  there  upon  our  own  proper  view  did  findy  that  he  the  faid 
A.  T.  did  not  appear,  nor  any  perfon  on  his  behalf  to  pay 
she  faid  rent  in  arrear  ^  and  that  there  Was  no  fufficient  dijlrefi 
up  oh  the  Jaid  premifes^  nor  upon  any  part  thereof  to  countervail 
the  Jaid  arrear  of  rent :  Therefore  we  the  faid  jujiices  at 
«  aforefaid  in  thg  county  aforefaid^  on  tti  «— «-  day 
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^^-«.  afarifiid^  did  put  tbtfaid  A  L.  into  pojffrJfUn  of  tht 
/aid  dimUid  prmifis^  according  to  ibc  form  of  tbi  flatutt 
^erifafa.  In  uritnofs  wbtrtofwi  tbi  foid  jufticei  unto  ibis 
Ticord.  do  fit  our  hands  and  feals^  tbi  «— —  day  of  — — -  im 
tbi  year  of  our  Lord    ■  . 

Diftringas.    See  |dt0(er0« 
Divine  Service.    See  ^ubltc&  MtitlbVf* 


|)ogsmi£- 

cbicfMi* 


So  far  as  Dogs  fall  under  the  confideration  of  the 
Game  laws.  See  title  (Eattie* 

A  M^ftiff>  going  in  the  ftreet  unmuzzled,  from  the 
^^  ferocity  of  his  nature  being  dangerous  and  caufe 
of  terror  to  his  majefty's  fubjefis,  feemeth  to  be  a  common 
nuifance,  and  conJcquently  the  owner  may  be  indicted  (A) 
for  fuffering  him  to  go  at  large. 

And  in  the  cafe  of  Smith  v.  Ptlab^  H.  20  G.  2«  It  was 
ruled,  that  if  a  dog  has  once  bit  a  man,  and  the  owner 
having  notice  thereof,  keeps  the  dog,  and  lets  him  go 
about  or  lie  at  his  door,  an  aQion  will  lie  againft  him  at 
the  fuit  of  the  pe^fon  bit,  though  it  happened  by  bii 
treading  on  the  dog's  toes.)  for  it  was  occafioned  by  his 
not  killing  the  dog  on  the  firft  notice,  and  the  fafety  of 
the  king's  fubjeds  ought  not  afterwards  to  be  endangered. 
Str^  1264. 

But  in  order  to  maintain  an  aAion  for  Uting  by  the  de« 
fendant*8  dog,  il  mu'ft  be  proved  alfo  that  hi  knew  his  dog 
to  be  ufed  to  bite  \  but  one  inftance  is  fufficient  in  that 
cafe.     12  Mod*  555. 

If  a  man  has  a  dog  that  tills  fiap^  this  is  not  a  publick 
nuifance,  but  the  owner  of  the  dog  (knowing  thereof]  is 
liable  to  an  adion ;  but  if  he  is  ignorant  of  fuch  quality, 
he  fliall  not  be  puniihed  for  this  killing:  And  in  an  adion 
upon  the  cafe  for  fuch  killing,  the  plaintiff  fliall  be  required 
to  prove  in  evidence,  that  the  dog  bad  ufed  to  kill  flieep. 
Z)jr#r  25.     Hit.  171. 

And  if  a  man  keeps  a  dog  accuftomed  to  bite/^i^,  and 
he  kn^ws  it,  and  notwithftanding  he  keeps  the' dog  ftill, 
and  afterwards  the  dog  bites  an  borfii  this  IhaU  ^  a£tion-« 

able, 
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able,  altho'  be  hid  been  known  before  to  bite  Oieep  only: 
becaufe  the  owner,  after  notice  of  the  fitft  mifchief,  ought 
to  have  deftroycd  or  hindered  him  from  doing  anjr  more 
hurt.     Ld.  Raym.  no- 

ilf.  17  G.  3.  On  an  a<9ion  of  trover  and  converfion  Dogftnjinft 
for  a  pointing  dog,  the  plaintiff  proved  the  dog  to  be  his 
property,  and  that  it  was  found  at  the  defendant's  houfe 
twelve  monthJB  after  it  was  loft.  The  defendant  faid,  the 
dog  flrayed  there  cafually,  and  demanded  209.  for  20  weeks 
keeping,  before  he  would  deliver  up  the  dog*  A  verdift 
was  given  for  the  pUintiff,  fubjed  to  the  opinion  of  the 
court,  whether  this  refufal  amounted  to  a  converfion  of  the 
dog.  But  the  counfel  for  the  defei»dant  declined  arguing 
the  queftton,  and  the  plaintiff  bad  judgment.  Black* 
Rip.  1 1 17. 

SteaHng  dogs  is  not  felony;  for  however  they  may  Stcatisg^, 
be  valued  by  the  owner,  yet<hey  (hall  never  be  fo  highly 
regarded  by  the  law>  that  for  the  fake  of  them  a  man  fltali 
die.    .1  Haw.  93. 

^ut  by  the  10  G.  3.  r.  18.  If  any  perfon  {baH  fieal  any 
dog  or  dogs,  of  any  kind  or  fort  whatfoever,  from  the 
owner  thereof,  or  from  any  perfon  intrufied  by  the  owner 
therewith;  or  (hall  fell,  buy  or  receive,  harbour,  detain 
or  keep  any  fuch  dog  or  dogs,  knowing  the  fame  to  have 
been  (tolen;  every  fuch  perfon  (hall,  on  convi^ion  upon 
the  oath  of  one  witnefs,  or  his  or  her  own  confeffion,  be» 
fore  two  juftices,  forfeit  for  the  firft  offence  any  fum  not 
exceeding  30 1*  nor  lefs  than  20 1.  as  to  fuch  juftices  (hall 
feem  meet,  together  with  the  charges  previous  to  ami  at- 
tending fuch  conviiSion,  to  be  afcertained  by  fuch  juftice 
before  whom  the  ofiender  (ball  be  convified  ;  and  if  not 
forthwixh  paid,  the  faid  juftices  (hall  commit  the  pffepder 
to  the  common  gaol  or  houfe  of  correction,  for  any  t^me 
not  exceeding  i  a  calendar  months,  nor  lefs  than  fix,  or 
until  the  penalty  and  charges  (hall  be  paid  ;  and  if  any 
perfon,  having  been  conviiSled  as  aforefaid,  (hall  after- 
wards be  guilty  of  the  like  oftenqe,  and  (hall  >e  thereof 
convi£ied  in  like  manner  as  aforefaid,  every  fuch  perfon 
fhall  forfeit  not  exceeding  50 1.  nor  lefs  than  3ol.«as  to  > 

(uch  juiiices  (h^U  feem  meet,  together  with  the  charges 
previous  to  and  attending  fuch  convidion,  to  be  afcertain- 
ed by  fuch  juftices  before  whom  the  offender  (hall  be  con- 
vidied  s'whicri  faid  penalties,  or  any  of  them,  when  reco- 
vered, (hall  be  paid  half  to  the  informer,  and  half  to  (he 
poor  ;  and  upon  non-payment  thereof,  (uch  juftices  (hall 
commit  the  offender  to  the  common  gaol  or  houfe  of  cor* 

if£tion^ 
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fedion^  for  any  time  not  exceeding  i8  mo6cbs«  nor  left 
than  12,  or  until  the  penalty  and  charges  ffiali  be  paid; 
and  fuch  juftrces  ihall  alfo  order  the  offender  to  be  publKkly 
whipped,  within  three  dayt/afkr  AicK  cocnmitment,  in  the 
town  wherein  fuch  gaol  or  houfe  of  «orre£iiom  iball  hf^ 
between  the  hours  df  twelve   and  me  of  the   piock* 

/.I. 

And  one  jufttce,  on  infortnation  to  fiiai  ixiade,  may 
grant  a  warrant  to  fearch  for  any  dog  ftoieti  as  afore&id  ; 
aa^  tn  cafe  any  fuch  dog  or  the  (k^n  thereof  (hail  upon 
^  iuch  fearch  be  found,  the  faid  juOice  (hall  take  and  reftore 
fiich  dog  or  ikin  to  the  owner  thereof;  and  the  ^lerfon  in 
whofe  cufiody  o?  pofTeffion  fuch  dog  or  (kin  fliafl  be  b 
found  (in  cafe  k  flialf  appear  that  fuch  perfon  wm  privy  ap 
/  tiich  dog  having  been  flolen^  or  that  fuch  (kin-  was  the  fthi 

of  any  fuch  dog  floten  as  aforefaid)  <hall  rerpedtively  be  fii.b^ 
jedand  liable  to  the  like  penalties  and  pumihinentSi  as 
perfons  convi<Sled  of  flealing  any  dog  or  dogs  are  hereto 
before  made  fubjei^  and  liable  to.    /I  a* 

And  for  the  more  eafy  convi£Uon  of  offeodcrSft  the 
]uftides  may  caufe  the  convidion  to  be  drawn  up  in  the 
following  fow,  or  to  the  fame  tffcCt^  as  the  cai^.  mzf 
happen  I..  , 

torn  of  COB*  Be  it  remember eJ^  Tt)3t  $n  the *-  Jay  $f'  ■  /« 

'  ^i^aD4  theytarofour  Lord  ■     ■*     "  A.  B.  it  convi^ed  tifori  ut  — — 

cfhis  majejly^sjuftices  of  the  peace  fir  the  '   '     ■  ■»  iff  - 
(fpecifying  the  ofFcnce,"and  the  time  and  place  when  and 
where  the  fame  was  committed,    as  the  cafe  iball    be). 
Given  undir  our  hands  and  feals  the  day  and  year'oforefind^ 

A^fctl«  Provided^  that  if  any  perfon  ball  think  himfeU  or  hfT'* 

ftlf  aggrieved  by  anytbifig  done  in«purfuance  of  this  ad, 
fuch  pejfon  may  appeal  to  the  next-general  quarter  fcffioosi 
within  four  days  aipter  the^caufe  of  complaint  (hall  aiife; 
jGnch  appellant  giving  I4tiays  notice  at  leaft  in  writing  of 
his  intention  to  appeal^,  and  of  the  matter  thereof,  to  (he 
'pecfon  whofo  z£k%  are  complained  agaiafti^  and  wUhtn 
two  days  after  fu^h  .notice  encriQg.4n4a  a  recognizance, 
before^a  juftice,  wiib  .(wo  furetiea,  conditioned  to.  try  (iich 
appefl>  and  abide  the  order  of,  nnd  to  pay  fochcofta  as 
fliall  be  awarded  by  the  juftices.at  fuc^.  quarter  feffion: 
'^od  the  faid  juftices  at  fuch  feffion,-  oj»  f  RQOf  of  fuch  jio^ce 
sad  recognizance,  (ball  hear,  and  deicrmine  the  appeal  in 
a  fummary  vmj%  and  award  fuch  coRs  ro  the  partica  ap- 
pealing or  appealed  againft,  as  they  (ball  think  prefer : 


And  tbfcir  determinaition  (ball  be  final  \  and  no  order  or 
btfaer  proceeding  touching  the  conviAion  of  any  offender 
iigainA  this  aA  Oiall  be  quaflied  for  want  of  iforin,  or  b.e 
removed  by  ciriitrari  or  other  writ  into  any  of  his  majcfiy^s 
touns  of  record  at  Weftminjl$r^    f.  4. 

[Here  feein  to  be  fome  difl^culties  upon  this  aA :  at, 
( I )  With  r^ard  to  the  ^ffina :  If  any  perfon  Jhall  ftioi 
mtiifd9g9ri»g$.    It  is  not  a  mere  cavil,  in  a  cafe  where  a 
man's  property  or  liberty  js  fo  confiderably  affeAed,  to 
furmife,  that  it  olay  be  doubtful  whether  upon  this  aA  it  ia 
penal  to  Seal  a  Uuh.     Id  the  cafe  Of  h^fiJIeaUng^  the  ad 
runsy  tfiiy  b^rftj  man,  or  gMmg  :  And  it  is  npt  ufual,  wheri^ 
a  man  has  ftolen  a  marij  to  indid  him  for  dealing  a  bcrfg. 
And  fo  tender  is  the  law  in  thefe  matters,  that  when  by 
the  I  Ed.  6;  r;  i2.  it  Was  enaded,  tdat  no  perfon  or  per« 
Ibns  coovtded  of  Sealing  horfea^   mares,   or  geldings^ 
-fliottld  be  admitted  to  the  benefit  of  clergy ;  this  was  not 
thought  fufficient  toxxclude  ftom  th«  faid  benefit  any  per- 
ion  who  fhould  fteal  only  one  horfe,  mare»  or  gelding ; 
but  ad  explanatory  ad  (2  (sT  3  Ed,  6.  r.  33.)  was  thought 
neceflary  foi"  that  purpofe.  And  the  reafah  is  plain :  What 
a  man  has  a  right  to  (as  his  life^  liberty,  or  eftate)  by  a 
clear  and  undoubted  law^  (hall  not  be  taken  from  him  by 
a  law  lefs  clear  and  certain.    And  in  tHis  very  ad  before  us^ 
a  diftindion  of.fexes  is  made  throughout  with  fefped  to 
tbeoffindurs^  (him  or  btri  bimfglfor  btrfilfi)  which  difiinc- 
tion  being  not  obferved  with  refpcd  to  the  offtnco^  it  may 
poffiUy  £  argued,  that  ill  a  cafe  fo  penal,  the.  ftatute 
ihall  not  be  extended  further  than  tke  i^rds  will  ftridly 
bear. 

(2)  With  t^efpcd  to  the  pinSkiis :  As  the  cJaufe  ftands, 
there  may  be  a  doubt  Concerning  the  application  of  the 
forfeiture  for  the  firft  offence ;  for  thoMt  is  faid,  that  the 
faid  forfeitures  ox  aitf  of  tfum  (hail  be  p^aid  half  to  the  in- 
former and  half  to  the  poor,  yet  in  the  very  neitt  wor.ds 
following^  it  is  faid,  that  on  nonpayment  thereof  tHe 
jttfiices  (ball  commit  the  oSender  for  any  time  not  exceed- 
ing 18  months  hor  lefs  than  12,  which  Words  are  onlj^ 
•applicable  t6  the  penalty  for  a  iecond  or  other  fubfequeot 
offirnce;— In  like  manner,  ic  feems  doubtful,  whether 
,tbe  wbifping  (hall  be  undrrftood  for  the  firft,  or  only  for  ^ 
fubfequent  offence.  Alfo  the  fpecial  tinu  of  whipping  W 
.not  clearly  afcertainfcd,  being  only  betWan  tbt  bourt  of 
Huolvi  and  im  of  sbi  clocks  which  may  be  either  in  the 
morning  foori  after  midnight,  or  in  the  afternoon.- 
Tkere  is  alfo  a  fmall  miftake,  where  it  is  faid^  that  the 
Vol.  L  ^  R  r  8  charges 
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Duty  on  dogi» 


Dogittfi]^ 

moBtbtold  Itfta 
bleto(bcdatj« 


Duties  tobeaf- 
ifefled  andcul- 
ledcd  aithedo' 
tyoo  horfcf. 


charges  of  cnnviAion  (hall  be  afcerrained  by  die  Jufiiu 
before  whom  the  offender  fiiaU  be  coo?ificd;  whereas  tbe 
convififon  muft  be  by  iwc  juftioes. 

(  3)  The  ciaufe  concerning  tbe  0^^^/feemelh  tncoBfifieot, 
or  otherwife  unintelligible.  The  appeal  moft  ^  tp  the 
next  general  quarter  JeJJi^ns^  tuhbin  jfaur  tbys  ufier  the 
caufe  9f  complaint  Jball  arife^  and  of  this  fmirtam  day$  m^ 
tree  /halt  be  given  to  the  perfins  v^ofe  a£is  wrt  fmpUmod 
agoinft.^-^-x — Whatever  ihefe  words  'may  figotfy,  the 
inrrprifonmcnt  is  ftltl  going  oti ;  for  4f  theiorfekure  is  not 
forthujith  paid)  the  offender  ihall  be  committed :  And  at 
all  evemst  the  ^whipping  will 'be  o^er  befaie  the  appeidxsn 
comnoence.J 

.  By  tbe  36  G,  3.  r.  124.  after  5th  Jafyiftib^  tmitf 
peHbn  who  fliall  keep  any  greyhound,  bound,  pointer, 
ferttng-dog,  fpantel,  4urcber«  or  tarsicri  or  who  Aall 
Iceep  two  or  more  dogs  of  whatever  tfefcription  or  ibBO^ 
mrnation  the  fame  niay  be«  (ball  be  aflefled  aonually  {«« lor 
«very  Oich  dog.  And  every  pcrfon  who  IthaU  inbabrt  any 
dwelling  houfe  affel&d  to  any  of  die  dvties*<Mi  inhabited 
'boufes,  or  on  windows  or  lights,  and  fliali  keep  one 'dog 
and  no  more,  fuch  dog  not  being  k  greybound,  homd^ 
poiliter,  fettmg-dog,  fpaniel,  lurcher,  ortarrkr,  fliall  be 
-aflefled  annually  3  s.  'for  fuch  dog.    /  i* 

Provided,  that  no  dog  or  whelp  (ball  be  charged  with 
the  faid  duty,  which  at  the  time  of  Teturningthelifis  of 
dogs  hereinafter  required,  fliall  not  be  fix  calendar  sKmtbs 
old^  and  if  any  difpute  fliall  arife  touching  the  age  of 
fuch  dog  or  whe1{i,  the  oommiffioners  on  appeal  Ifaall 
finally  hear  and  determine  the  fame  i  and  upon  every  ap- 
peal for  any  matter  or  thing  under  this  a£l,  if  the  dif- 
pote  iball  be  refpeding  the  age  of  fuch  dog  or  whelp,  tbe 
faA  of  the  age  thereof  flra)l  lie  on  the  owner  claiaiiog 
fiich  exemption^  on  bis  oath  or  affirmation^  oron  the 
oath  of  ooe  witnefs.    /.  2. 

And  the  duties  hereby  impofed  fball  be  affirflcd,  and 
coIleAed  by  fuch  perfons,  and  in  like  form  and  manner, 
'  and  with  fuch  allowances,  and  under  fuch  penabies,  fcf- 
features,  and  drfabilities,  and  according  to  fuch  rules,  tner 
thdd,  'and  directions  as  are  preferibed  for  railing  tbe  duties 
on  horfes ;  and  all  powers,  authorities,  rules,  divedions, 
penalties,  forfeitures,  jurifdidtions,  daufe*,  matters,  and 
thriigs  cOfft^ned  in  any  ad  of*  parliament  relative  10  ibe 
duties  on  horfes,^  (hall  be  m  ftrfl  forae  in  raifing<thedatiia 
•hereby  impofed.    /  3.    ' ' 

-  'And 
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And  Ac  firft  afleffmerit  fliail  be  Vn^Se  For  three  quartcrt  Making  afTcfr. 
bf  a  ym  hom  the  5th  day  of  Jaly  1796,  and  the  firft  lift  "''^''  "^  ^'^** 
fliall  coRtain  the  grenteft  number  of  dog«  kept  in  the  year 
preceding,  and  endin^r  on  5th  Jufy^jK^b.  And  after* 
wards  the  faid  afleflmmts  fholl  ^e  made  ^or  one  \  ear  from 
JCh  Jfril  yearly,  and  fuch  lid.  fhall  cbntain  the  greateft 
Dumber  of  dog6  kept  in  the  year  preceding,  and  ending  on 
5th  Jpnl  yearly,    /  4. 

And  ibe  conrtmitlioner^  for  the  duties  en  horfes  fliall  be  Commiffionert 
commiffioners  for  executing:  thi«  adt,  who  fliall  hold  their  'o'^th*  J»o»fc <*«• 
firft  meeting  bejfbrfe  3orh  July  1796,  and  afterwards  at  the  ya7n«ccutiwi« 
Time  times  and  places  a^  for  the  putting  in  execution  the 
duties  on  horfes ;  and  fliall  proceed  in  the  fame  manner  as 
is  pfcforibed  for  levying  the  faid  duties  on  horfes.    yi  5, 

And  tile  fur veyors,  in<pe<^ors,  aflTeflfors,  and  coiledors  Sonreyort,  in- 
r«fpe£lively  appofnted  for  raifing  the  duties  on  horfes  fliall  9**^"^*^*^* 
put  this  w8t  in  ehecatiott,  and  fliall*  caufe  notices  for  pre-  leaori? 
poring  lifts  and  dee larations  to  be  delivered  to  every  pef^ 
Ton  liable  to  the  duties  hereby  impofed»  at  fuch  times,  and 
in  fedi  n^anner,  and  under  the  like  penalties,  and  fubjed 
to  fuch  furchargea  as  for  the  duties  on  horfes,  whether  any 
fuch  perfon  keeping  any  fuch  dog  fliall  be  liable  to  the 
duties  on  horfes  or  not.     Id. 

And  fuch  aflefibra  may  deliver  joint  or  diftind  notices  Koticet  miy  be 
to  perfooa  liable  to  any  of  the  duties  on  horfcii,  fervants,  or  i°*"^  ^  *'^P*-  , 
carriages,  or  for  wearing  hair  po^^der  according  to  cir- 
cumftances,  or  as  the  commiBioners  fliall  direct.    /  6. 

And  if  any.afleflbr,  who  fliall  be  required  by  the  com-  peniltyforne- 
ffltffioners  to  prepare,  fign,  or  deliver  any  fuch  notice,  gleaofdat;. 
fliall  negle£t  or  refufe  (o  to  Jo,  on  complaint  to  the  com- 
miflioners  at  any  meeting  within  the  precinA,  he  fliall 
forfeit  not  exceeding  5  1.  nor  lefs  than  405.  to  be  levied  as 
any  other  penalty  infl;£bed  by  fuch  commiflioncrs  for  ne- 
glect of  duty  by  any  law  now  in  force.     Id, 

Providft,  that  if  any  perfon  fhall  be  defirous  to  com-  Perfons  way 
pound  for  any  number  of  hounds,  and   fhall  give  notice  eompoondfor 
thereof  to  the  cclleaor  where  he  fliall  be  liable  to  be  ^•*^***' 
afiefled,    of  his   intention  fo   to  do,    and   fliall  pay    \^\^ 
within  thirty  days  after  5th  Juh  1796,  and  in  any  fuble- 
quent  year  20 1.  within  thirty  days'  after  5th  April  in  fuch 
year,  he  (hall  not  be  liable. 10  be  afT'cflcd  for  any  hound  by 
bim  kept.     And  if  fuch  perfon  (ba41  be  liable  to  be  afiefled 
in  two  or  more  parifhes  or  places,  he  fhall  give  like  notice 
to  the  proper  oiEcers  in  every  fuch  parifli  or  place,  and  fhall 
declare  in  which  fuch  compofition  is  intended  to  be  made; 
and  every  fuch  collector  tp  whom  fuch  compofition  fliall 
b^  paid,  (hall  give  a  receipt  for  the  fame.    /  7. 

VoL.L  Sf  Weft- 
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(A)  Wt&moA$ikd.CTHE  jur$n  fvr  mir  hri  the  Hng  ^P^ 
^  their  mB  fnfinf^  that  K.  O.tmirfilm 
p^irijb  of  ■  in  thi  find tnmtj^  «         •*  tbi  ■■—  dof 

^/•—i.— .^  in  thi  -..mmm^yggr  §f  the  reign  ef  $ur  fintrtigm  krd 
George  the  Thirds  king  ^ Great  Britain^  Francct  mnd  Ire* 
land,  deftnder  ef  the  fmth^  andfifirih^  mmd  m  divers  enbtr 
dayt  and  tlmt^  httween  that  deif  and  thedofrf  Ae  taking  af 
this  inquifitien^  at  the  parifl)  afenfaid  in  the  eeemtf  etfere/mdf 
near  wite  the  king*s  eemmen  highwaj^  there  nnUrtfrfmUy  Si 
keiPy  andjilll  doth  keep^  a  urtain  large  deg^  ef  a  jSerea  nnd 
furieus  nature  \  and  the /aid  deg^  an  thefaid  —  dmf  af^  ■ 
in  the  year  afefefaid^  and  en  the  faid  other  days  and  tinniSf  nt 
the  parijb  aferefald  in  the  cettntf  afarefend^  fttar  smta  the 
faid  highway^  there  unlawfuily  did  permit  and /nffsr^  amiftiU 
d^h  permit  and  fyffer  to  go  nnmmtMied^  and  at  iarge^  hy  rea^ 
fen  ivbereef  the  liege  juhjecli  ef  ettr  faidlerd  the  itjy,  an  the 

faid day  ef  — -*  in  the  year  afarefaid^  andemthefaid 

other  dayt  and  timis^  at  the  parifii  aforefaid  in  the  ooetnty 
aferefaidy  eeuld  netj  ner  can  they  now  /# ,  rotstrn^  fafi^  and 
(aheur  in  and  threugh  the  faid  highway  thero^  withant  great 
danger  and  hazard  ef  being  bit  J  maimed^  ated  torn  If  the /aid 
deg^  and  lofthg  their  lives  \  to  the  great  damage^  terror^  attd 
eemmen  nutjanee  ef  all  the  liege  fuhjt&s  of  onr  faid  lard  the 
iittg^  in^  by^  and  threugh  thefaid  highway  then  goings  return^ 
i^ij  P^Jptg%  re  paffing^  and  labour tng^  to  the  evil  ejtatnple  ef 
ail  ethers  in  the  like  cafe  effending^  at^againji  thepenu  of  our 
faid  lerd  the  king^  bis  crown  and  dignity. 

Door  breaking  open.     See  i9(reff» 

Dower.    Sec  Sl^\Uitmu 

Drunkennefs.    Sec  lUeBottfetf^ 

Duelling,    See  |^omteit»e» 


Egyptians.    See  ISagrant0* 
Embracery.    See  Sp^AnttnMKt^ 

nr«Hl5  it  to  be  tonderftood  of  efcapet  in  erimindi 
^    cafei;  and  not  in  eiwi  cafet.  at  for  debu  or  tke 
like. 

Ail 


An  efelpe  ti,  where  one  that  i$  arrefted  gainefh  his  <^H*  «h«c 
libertjr,  before  be  is  delivered  by  courie  of  law.    Tgrm  di 

Ercapes  are  of  three  kinds,     i.  By  a  perfon  who  hath  Sc^«nl  Ua^i 
the  offender  in  his  cuftodyj   this  is  properly  called  an  *^'*^' 
i/cape.     2.  Caufed  by  a  ftranger ;  this  is  cooimonly  called 
a  n/cttt.     3.  By  the  party  himfelf ;  either  withoat  force» 
which  is  limply  an  efcape,  or  with  force  which  is  prifin 
bnukingm     Rifious  and  prifin  hnakitig  are  treated  of  under 
their  refpeAive  titles ;  and  this  title  treats  only  of  efcapes 
properly  To  called.    Concerning  which  we  will  treat  in  the   .' 
following  order : 

/.  Of  tfcape  hy  tbc  party  bimfe^. 
IL  EJiapefnfferediy  a  private  perfin. 
II L  Efcape fuffered^ty  an  officer. 
IF.  What  is  a  voluntary^  and  what  a  negligent 

efcape. 
Vm  Concerning  tbt  retaking  of  a  per/en  efcaped. 
VL  IndiBment  for  an  efcape. 
VIL  Trial  and  comriSionfor  an  efcape. 
VJJL  Punijbmcnt  of  an  efcape. 
IX.  Aiding  in  attempting  to  efcape.  ^. 

/.  Of  efcape  iy  the  party  bimfelf. 

As  all  perfons  are  bound  to  fubmit  themfelves  to  th^  sibiye.br 
judgment  of  the  law,  and  to  be  ready  to  be  juSified  by  p^ty  himiilf* 
it ;  whoever  in  any  cafe  refufes  to  undergo  that  imprifon- 
ment  which  the  law  thinks  fit  to  put  upon  him»  and  frees 
hiofelf  from  it  by  any  artifice,  before  fuch  time  as  he  is 
delivered  by  due  courfe  of  law,  is  guilty  of  an  high 
contempt,  puniihable  with  fine  and  imprifonment.  2  Haw. 

12?. 

But  efcape  committed  by  the  party  himfclf,  belongs 
more  properly  t«  the  title  Prifin  Brtakingl 

II.  Efcape  fuffered  by  a  privaie  perfon. 

It  feems  to  be  a  good  ^oeral  rule,  that  wherever  any  Eftapibya 
|>erfoil  hath  another  lawfully  in  his  cuftody,  wheth^  up-  ((W*t*  pcrioa. 
M  ^n  aflreft  made  by  himlelf  or  another,  he  is  guitty  of 
M  tfcipe^  if  he  f^0er  him  to  go  at  large,  before  he  bath 
difcharged'  biiftAtf  pC  him,  by  delivering  Urn  over  to  fome 

Sfa  otheir 
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•■  » 

other  who  hy  Uw  ought  to  have  the  cvfiody  of  |iioi. 
i  Haw.  138. 

And  the  law  h  generally  the  fame,  in  relation  to  efctpcs 
fuffcred  by  private  perfonsi  as  by  officers.     Id, 


Cfcapc  by  ta 
officer. 

There muft  bet 
pre?  loot  arre§» 


AadjttitiBablei 


Asd  for  a  rri* 
mtBii  offence* 

Aad  aot  ^et»in> 
cAoaJjIofifcif 


ToomncblU 
bcrty,  in  tU 
cape. 


///. '  J^/^^p^  fuffered  hy  sn  eifficer. 

In  order  to  make  an  cfcape,  there  mod  be  an  adiial 
arreft  ;  and  therefore  if  an  pSicer  having  a  warrant  to  ar- 
reft  a  man,  fee  him  (hut  up  in  a  houfe^  and  challenge  him 
as  his  prifoner,  but  never  adualiy  have  him  in  bis  cuftody, 
and  the  party  get  free,  the  officer  cannot  be  charged  with 
an  efcape,     2  Haw,  1 29. 

And  as  there  muft  bean  a£lual  arreft,  fgch  arreft  muft 
be  iilfo  ju(lifiable;  for  if  it  be  either  for  a  fuppofed 
crjme,  Where  no  fucb  crime  was  committed,  and  the 
4)arty  neither  indi£)ed  nor  appealed,  or  for  fiich  a  flight 
fufpicion  df  an  adual  crime,  ahd  by  fuch  an  irregular  mit- 
timus as  will  neither  juflify  the  arreft -nor  imprtfonmeory 
the  office^  is  not  guilty  of  an  efcape,  by  fuffiering  tbepri« 
foner  to  go  at  large.     Id. 

And  as  the  imprifonment  muft  be  jufli&ible,  fo  it  muft 
be  aKo  for  a  criminal  offience.     A/* 

Alfo  if  a  prjibner  be  acquitted,  and  detained  only  for 
his  fees,  it  will  not  be  criminal  to  fufter  hirn  to  efcape, 
thV  the  judgment  were  that  hi  bi  difchargid  paying  hif 
fiiSt  fo  that  till  they  be  paid,  thefirft  im|}ri(&nment  con- 
tinued lawful  as  before ;  for  inafmuch  as  he  is  detained, 
not  as  a  criminal  but  only  as  a  debtor,  his  efeape  cannot 
be  more  criminal  than  that  of  any  other  debtor :  Yet  if  a 
perfon  convifted  of  a  crime,  be  condemned  to  iraprilbo* 
ment  for  a  certain  time,  and  alfo  iiU  be  pay  bh  fies^'  and 
he  efcape  after  fuch  time  is  elapfed,  without  psying  them, 
perhaps  fuch  efcape  may  be  criminal,  for  that  it  waa  pan 
of  the  punifhment  that  the  imprifonment  be  coritinued  till 
the  fees  (hould  be  prd ;  but  it  feeras,  that  this  ta  to  be 
intended  where  the  fees  are  due  to  others  a^  well  as  to  the 
gaoler,  for  otherwife  the  gaoler  will  be  the  poly  fbfisrer  by 
the  efcapC)  and.it  will  be  hard  to  punifli  him  for  fuffering 
an  injury  to  himfelf  .only,*  in  the  nonpayment  of  a  debt  in 
his  power  to  releafe.     2  Haw,  IJE9,  130. 

Alfo,  it  is  an  efcape  in  fome  cafes,  to  fuSec>prifeoer 
to  have  greater  liberty,  than  by  the  Uw  he  ought  to  have; 
as  to  admit  a  perfon  to  bail,  who  by  Ivw  pi^htnot  to  be 
bailed^  but  to  be  kept  in  clofe  cttftody,    a  MtW*  ^SOr 


eftapt;  629 

So  if  a  gaolef,  or  other  officer,  fliall  licence  his  pri*^ 
foner  to  go  abroad  for  a  time,  and  to  come  again  ;  this 
is  an  efcapf 9  becaufe  the  prifoner  is  found  out  of  the  bounds 
of  his  prifon,  tho'  the  prifoner  return  again,  according  as 
he  (hall  be  prefcribed*     Dalt.  c.  159. 

If  the  gaoler  fo  cloftly  purfues  the  prifoner  who  flies  Lofiog  lighr,  •« 
from  hin>,  that  he  retakes  him  without  iofing  fight  of  ^^^ 
bim,  the  hw  looks  on  the  prifoner  fo  far  in  his  power  ail 
the  time,  as  not  to  adjudge  fuch  a  flight  to  amount  at  all 
to  an  cfcape  ;  but  if  the  gaoler  once  lofe  fight  of  the  pri- 
iboer,  and-  afterwards  retake  him,  he  feems  ih  ftridnrfs  to 
be  guilty  of  an  efospe.  And  if  he  kill  him  in  the  purfuit, 
he  is  in  like  manner  guilty  of  an  efcape,  tho'  he  never 
loft  fight  of  him^  and  could  not  otherwife  take  him,  not 
oofy  becaufe  the  king  lofes  the  benefit  he  might  have  had 
by  the  forfeiture  on  his  attainder,  but  alfo.  becaufe  the 
public  ju(lice  is  not  (o  well  fatisfied  by  the  killing  him  in 
fuch  an  extrajudicial  manner.     2  Haw.  130. 

IK  What  is  a  voluntary^,  and  what  a  negligent 
e/cape. 

Wherever  an  officer,  who  hath  the  cuflody  of  a  pri-  Vofontsryef. 
foner^  charged  with  and  guilty  of  a  capital  offence,  doth  '*•*«*  **>«• 
knowingly    y;ive   him   bis  liberty,  with  an  intent  to  fave 
him  from  his  trial  or  execution,  this  is  a  voluntary  efcape. 
2  Haw.  130.  - 

A  negligent  efcape  is,  when  the  party  arretted  or  im-  Ne|HfPiit«£» 
prifbned  doth  efcape  agatnft  the  will  of  him  that  arrtflvd  ^pe^wJitc. 
or  tmprrfoned  him,  and  is  not  freflily  purfued  and  taken 
again,  before  he  hath  loft  the  fight  of  him.     Dalt.  c.  159.  ^    . 

If  the  conftable  or  other  officer  (hall  voluntarily  fuf-  SofTerias  •  M- 
fcr  a  thief,    being  in  his  cuftody,  to  go  into  the  water  to  J|!"*J  *?  ^^ 
drown  himfelf,  this  efcape  is  felony  in  the  conftable,  and     *"     ' 
the  drowning  is  felony  in  the  thief :  Otherwife  if  the  thief 
fliall  foddenly,  whhout  the  aflent  of  tr\e  conftable,'  kill^ 
hang,  or  drown  himfelf,  this  is  but  a  negligent  efcape  in 
the  conftable.     Id. 

V.  Concerning  the  retaking  o/afer/on  efcaped. 

If  an  officer  hath  arrefled  a  man  by  virtue  of  a  war-  Letso^l««tfc 
rant,  and  then  taketh  his  promife  that  he  will  come  agam,  riiycmnocbs 
and  fo  lettcth  him  go;   the  officer  cannot,  after  arreft,  f**^"- 
take  him  again  by  force  of  his  former  warrant,  for  that 
this  was  by  the  confent  of  the  officer  i  But  if  he  return^ 
and  put  himfelf  again  under  the  cuftody  of  the  officer,  it 
S  f  3  feems 
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fSeemi  that  it  may  be  probably  argued,  that  the  officer  may 
lawfully  detaia  htm,  and  bring  him  before  the  jufttce  10 
purfaance  of  the  warrant.     Dalt.  c.  169.     1  Haw.  8i. 

But  if  the  party  arretted  had  efcaped  of  bit  own  wrong, 
without  the  confcnt  of  the  officer,  now  upon  freAi  fuit^ 
the  officer  may  take  him  again  and  again,  fo  often  as  be 
efcapeth,  although  he  were  out  of  view,  or  that  be  (hall 
fly  into  another  town  or  country,  and  bring  him  before 
the  jufticc,  upon  whofe  warrant  he  was  firft  arrefled. 
Dab.  c.  169.' 

And  it  is  faid  generally  in  fome  books,  that  an  officer 
who  bath  negligently  fuiFered  a  prifoner  to  efcape,  may 
retake  him  wherever  he  finds  him,  without  jneutioning 
any  frefh  purfuit ;  and ,  indeed  fince  the  liberty  gained  by 
the  prifoner  is  wholly  owing  to  his  own  wrong,  thcte 
feems  to  be  no  reafon  he  ibould  take  any  manner  of  ad- 
vantage from  it*    2  Haw.  131,  131. 

And  wherever  a  pcrfon  is  lawfully  arreSed  for  any 
caufe,  and  afterwards  efcapes,  and  (belters  himfelf  in  an 
houfei  the  .doors  may  be  broke  open  to  take  him,  on  re- 
fufal  of  admittance.     2  Haw.  87. 

It  is  perhaps  the  better  opinion,  that  wherever  a  pri* 
foner,  by  the  negligence  of  his  keeper,  gets  (p  far  out  cf 
his  power,  that  the  keeper  lofes  fight  of  him,  the  keeper 
is  punifhable  for  the  efcape,  notwithftanding  be  rettx^k 
him  immediately  after :  And  it  is  clear,  that  he  cannot 
cxcufe  himfelf  from  an  efcape,  by  killing  a  prifoner  in  the 
purfuit,  though  he  could  .not  poffibly  retake  him;  but 
murt  in  fuch  cafe  be  content  to  fubmit  to  fuch  punifb- 
ment,  as  his  negligence  (hail  appear  to  deferve.  1  Havk 
132. 

yL  Indi£lment  for  an  efcape* 

It  Teems  clear,  that  every  indi£lment  (A)  for  an  efcape, 
whether  negligent  or  v<»luiitary,  mull  exprefsly  (hew,  thai 
the  prifoner  was  sdually  in  the  defendant's  cuftody  for 
fuch  a  crime;  and  that  he  went  at  large:  And  if  for  a 
voluntary  efcape,  that  the  defendant  fdonioudy  and  vo* 
luntarily  fuiieied  him  to  go  at  large  ;  and  mutt  (ft  foitb, 
not  f he  felony  in  general,  but  the  particular  kind  of  felony : 
But  it  feems  queftionable,  whether  fuch  certainty,  as  to 
the  nature  of  the  crime,  be  necefTary  in  an  indidment  for 
a  negligent  efcape;  for  that  is  not  material  inthiacale, 
whether  the  perfon  who  efcaped  were  guilty  or  nou 
2  Haw.  133*  229. 
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yiL  Trial  and  eamriaioH  fir  OH  efiape. 

If  the  prironcr  be  of  record  in  a  court,  and  the  gaoler  Gaoler  rot  pro. 
fceing  called,  cannot  give  an  account  where  he  is,  this  is  dncinphim»a 
a  conviAion  of  an  efcape  ;  but  Teems  not  a  convi£lion  of  *^^'^<^ 
a  voluntary  efcape,  unleft  the  gaoler  confefleth  it:  And 
the  gaoler  may  be  fined  in  ftich  a  cafe  i  but  not  convided 
of  felony,  without  indidment  or  prefentment.     i  H.  H» 
599.  603. 

And  it  feemt  to  be  clear,  that  a  keeper,  who  voluntarily  Felony  to  i>c 
fufFeri  another  to  efcape,  who  was  in  his  cuftody  for  fe-  ^  W«J«t*»s 
lony,  cannot  be  arraigned  for  fuch  efcape  as  for  felony,     ^^ 
until  the  principal  be  attainted,  for  that  the  felony  of  the 
prifoner  ibAl  not  be  tried  between  the  king  and  the  keep- 
cr»  becaufe  the  prifoner  is  a  ftranger  thereunto ;  yet  he 
may  be  indiAcd  and  tried  for  it  as  a  mifprifion,  before 
the  attainder  of  the  principal  oflFender.      2  Haw.  135. 
a  Jijft.  591,  593- 

VIIL  Pumfimeni  of  an  efcape. 

'  If  a  felon  efcapes  before  arreft,  it  is  not  punifliable  in  |J«>>Amnitof 
him  as  felony;    but  for  the  flight  he  forfeits  his  goods  J^'^^'j* *»*»"'••'- 
when  prefcntcd.     HaW$  PL  1 1 1. 

If  a  private  perfon  arreft  a  felon,  and  he  efcape  by  force  Of  efcipebyA 
from  him,  the  townfbip  (hall  be  amerced,  but  it  feems  ir  P"w«p«<m, 
excufeth  the  party,  becaufe  he  cannot  raife  power  to  aflift 
bim  ;  but  if  a  conftable  or  other  officer  hath  the  cuftody 
of  a  prifoner,  bringing  him  to  the  gaol,  it  feems  that  a 
(impie  efcape  by  the  refcue  of  the  prifoner  himfelf,  doth 
not  wholly  excufe  him«  becaufe  he  may  take  fufficient 
ftrength  to  his  aflfiftance.     i  H.  //•  6oi. 

Wherever  a  perfon  is  found  guilty  upon  an  incKAment  Of  •  ntsltg^ot 
or  prefentment  of  a  negligent  elcape  of  a  criminal  adtually  *^^^ 
in  his  cuftody,  he  is  puniQi&ble  by  fine  and  imprifonment^ 
according  to  the  qi^ahty  of  the  offence.     2  Haw.  136*  139. 
I  //.  H.  6oo.  604.. 

And  it  feems  to  be  the  better  opinion,  that  the  fhertfF  ia 
as  much  liable  to  anfwer  for  a  negligent  efcape  fuflrred  by 
bis  bailiff,  as  if  he  had  adually  fpffered  it  himfeU^  and  that 
the  court  may  charge  either  the  (heriff  or  bailiff  for  fucb 
aA  efcape;  and  if  a  deputy  gaoler  be  not  fuffident  to  an* 
fwer  a  negligent  efcape,  his  principal  muft  anfwer  for  him. 
a  Haw.  125. 

Note ;  Mr.  HawUns^  although  he  is  one  of  the  moft 

C  CttMtte  of  all  writerst  yet  hath  inferted  in  this  place  cer^i 
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tain  penalties  for  ercapes,  which  were  expired  above  206 
years  before,     2  Haya^  137. 

1/  a  prifoner  ior  ftlony  break  the  gaoI»  this  feems  to  be 
a  negligent  efcape  in  the  gaoler,  becaufe  there  wanted 
eitlier  that  due  flrength  in  the  gao^  that  (bould  have  fe-^ 
cured  him,  or  that  due  vigilance  in  the  gaoler  or  his  offi- 
cers to  have  prevented  it ;  and  therefore  it  is  lawful  for 
the  gaoler  to  hamper  ihen^  with  irons  to  prevent  tbeir 
efcape;  for  if  gaolers  might  not  be  puntfbed  for  this  as  a 
negligent  efcape,  they  would  be  carelefs  either  to  fecure 
their  prifonerr;  or  to  rjstake  them  that  efcape.  i  //.  U. 
6of, 
Oft  re'uiitiry  h  fecms  to  be  generally  agreed,  that  a  voluntary  efcape 
cfc*pt,  fufFered  by  an  officer,  amoonts  to  the  fame  kind  of  crime, 

and  is  punifhable  in  the  fam^  degree  as  the  offence  of 
which  the  party  was  guilty,  and'  for  which  he  was  in 
cuftody,  whether  it  be  treafon,  felony,  or  trefpafs.   2  Haw. 

But  yet  a  voluntary  efcape  Is  no  felpny,  if  the  ad  done 
were  not  felony  at  the  tiniC  of  the  efcape  made,  as  in  cafe 
of  a  mortal  w«  und  given,  atxi  the  party  not  dying  till  after 
the  efcape  ;  but  the  officer  m^^y  be  Aned  to  the  value  of  bis 
goods.     Dalt,  (»  159, 

Alfo  a  voluntary  efcape  fufFered  by  one  wbo  wrongfully 
takes  upon  him  the  keeping  of  a  gaol.  Teems  to  be  punifii- 
ftble  ill  the  fame  manner  as  if  he  was  never  fo  rightfully  en- 
titled to  fuch  culiody  ;  for  that  the  crime  is  in  both  cafes 
of  the  fame  ill  corfecjuence  to  ihe  puhlick  :  and  there  feems 
to  be  no  reafon  that  a  Wfongful  officer  ilioulJ  have  greater 
.  favour  than  a  rightful,  and  that  for  no  ether  reafon  but 
becaufe  he  is  a  wrongful  one.     2  Haw.  134.. 

But  it  feemeth  to  be  clear,  that  no  one  is  puni(bable  as 
^  for  felony,  for  the  voluntary  cicape  of  a  felon,  but  the  per- 
form only  who  is  bdually  guilty  of  it ;  and  therefore  that 
the  principal  gaoler  is  only  flneable  for  a  voluntary  efcape 
fufFered  by  his  deputy  ;  for  tiiat  no  one  (hall  fufFer  capitally 
forlhe  crime  of  another.     2  Haw.  135, 

And  therefore,  aitho*  in  all  civil  caufes,  the  (heriffis  to 
be  refponfible,  or  the  gaoler,  at  eleSion,  yet  if  the  gaoler 
do  voluntarily  fufFer  a  feloA  in  his  cuflody  to  efcape;  this, 
jnafffiuch  as  it  reacheih  to  life,  is  felony  only  in  the  gaoler, 
'that  was  imn()ediately  trufied  with  the  cuftody,  and  hoc  .in 
the  (heriff.     i  H.  H.  597. 

For  the  efcape. muft  be  voluntarily  permitted  in  him  tbat 
permitted  it,  which  could  noi  be  >n.the  l^igh  (henff^  tho** 
it  were  fuch  in  the  gaoler^  for  he  was  not  privy  to  tt,  and 

therefore 


Cbcrefere  could  not  doit  felonioufly ;  but  it  wa9  a  ncgU'^ 
gent  cfcape  in  him,  in  trufting  fuch  a  perfon  with  tht  cu& 
todyof  hi»  prifoners,  that  would  be  falfe  to  his  truft,  and 
therefore  the  (herifF(hall  pay,  but  not  corporally  fuffer  for 
the  mifcarriage  of  his  gaoler,     i  //•//•  5^7 ,> 98^ 

But  altbo'  the  felony  for  which  a  maa  i<  committed  be 
not  within  clergy  ;  yet  the  perfon  who  volunurOy  fuflfera     ' 
bim  to  cfcape»  ihall  have  the  benefit  of  clergy.     1  //•  li. 
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IX.  Aiding  in  attempting  to  efcap^. 

By  the  16  G.  2.  c,  31.  If  any  perfon  (bail  affift  any  pri-  ASainginaN 
foner  to  attempt  his  efeape  from  any  gaol,  though  no  efcape  *«»P«»»S  »«^ 
be  adually  made,  if  fuch  prifoner  was  then  attainted  or  ^^* 
GonviAed  of  treafon  or  felony  (except  petty  larceny),  o# 
lawfully  committed  to,  or  detained  in  any  gaol^  for  treafoik 
or  felony  (except  petty  larceny)  exprefled  in  the  warrant 
of  commitment  \  he  fhall  be  guilty  of  felony,  and  be  uanf* 
ported  for  feven  years  ;  and  if  fuch  prifoner  was  then  coa- 
viiSed  of,  or  detained  in  gaol  for  petty  larce<rty,  or  any  other 
crime  not  being  treafon  or  felony,  expreffed  in  the  warrant 
of  commitment,  or  was  then  in  gaol  for  dedt  amounting  to 
100  1.  be  fball  be  guilty  of  a  mi^emeanor,  and  be  liable  to 
fine  and  imprifonmenc« 

And  if  any  perfon  (hall  convey,  or  caufe  to  be  conyej^edL^ 
any  di/guife^  mjlrumtn^^  or  armSf  to  any  prifoner  in  gaol,  or 
IP  any  otber  perfon  there  for  his  ufe,  without  confent  of 
the  keeper ;  fuch  perfon,  although  m  ijcapi  or  attempt  bo 
actually  made,  (hall  be  deemed  to  have  delivered  fuch  dif« 
gyife,  inftrumenty  or  arms,  with  an  intent  to  affift  fuch 
prifoner  to  efcape  or  attempt  to  efcape ;  and  if  fuch  prU 
foner  then  was  attainted  or  conviSed  of  treafon  or  felony 
-(except  petty  larctrny),  or  lawfully  detained  in  gaol  for 
treafon  or  felony  (except  petty  larceny)  expreffed  in  the 
warrant  of  commitment;— he  (hall  be  guilty  of  felony^ 
and  be  tranfported  for  feven.  years;  but  if  the  prifoner  waa 
then  con^ri^ed  or  detained  for  petty  larceny,  or  any  other 
crime  not  being  treafon  or  felony,  expreflfed  in  the  warrant 
of  commitment,  or  for  debt  amounting  to  looK  he  (hall 
be  guilty  of  a  mifdemeanor,  and  liable  to  fine  and  im- 
ptifonment* 

And  if  any  perfon  (ball  affift  any  prifoner  to  attempt  to 
efcape  fnm  any  c$nflahli^  or  other  perfon  who  (ball  have 
the  lawful  charge  of  him,  in  order  to  carry  him  to  gaoU   * 
|>y  virtue  of  a  warrant  of  commitmcAt  fpr  treafon  or  felony 

(except 
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(except  ptfty  larceny) ;  or  if  any  perfon  fhall  affift  lay 
ftion  to  attempt  his  efcape  from  on  board  any  h^at  or  veffil 
tarrying  fibms  fgr  tranjportation^  or  from  the  iMtra^grfor 
the  tranfportation  of  fucb  felons,  or  his  agents,  he  (hall  be 
guilt V  of  felony,  and  be  tranfported  for  feven  years. 

All  profecutions  pn  this  aA  co  be  commenced  within  a 
year  after  the  offence  committed. 

A*  IndiAment  againft  a  conftable  for  an  efcape. 

Weftmorland.  'Ip  H  E  jurors  for  our  Urd  ihg  king  upm 
*"    their  oaib  prgfint^  That  on  tbg  " 

Jay  9f In  thi  _—  year  oftho  roign  tf  ■  ai 

■'     '  in  thi  county  afonfaid^  one  A.  L  of  ■  .  come  before 

J.  P.  effuire^  then  and  yet  one  of  the  ju/tica  rfourfaid  kri 


d  thefau 
then  and  tboro^  on  bis  oatb^  hrfore  tbe  fawu  y%ftia%  cbargo^  ^ 
iufif  andgiffo  information  againfi  one  A.  O.,  of*^   ■       aforom 
fold  in   tbg  county  aforefaid^  yeoman^  for  a  certain  wi^ 

demianor^  in  taking  ft/b  out  of  ibe  pond  of. at  *«-<•  i » tba 

faid  gttunty\fif^  as  the  offbnce  £b»)l  be]  t  Wbcrgupon  bo  thg 
Jaid].  p.  tbg  jufiicg  aforgfaid^  did  tben  andibere^  to  Ufit^  at 
«-.»«*  aforefaid  in  tbg  county  afcrefaid^  make  a  artain  warm 
rants  ynder  hit  band  and  feal^  in  dtuform  oflaw^  dirgaedta 
the  conJlahU  </"■■  aforefaid  in  the  countf  afargfaid^ 

tbgrety  refuiring  bim  t  be  faid  conftaUe  to  takg  tbg  body  ^tbt 
Jkid  h.  O.  and  bring  bim  hgforg  tbg  faid  J.  P.  tbg  juflict 
aforefjidj  to  anfwgr  to  fucb  matters  and  tbit^s  asjb^uld  bo  ako 
Tedged  againft  himy  touching  tbg  faid  nufdemeanor  :  Ifincb  faid 
warrant f  aftgrtuardsj  to  wit^  on  tbgjamc  day  andygar  abauf 
mtntioned^  at  ■  ■  aforefaid  in  the  county  aforefaid^  was  do^ 
B%}ergd  to  ong  A*  C*  tben  iting  confiablg  of*  *  ■  aforgfaid^ 
in  due  form  of  laiVy  to  he  executed  \  by  virtuo  of  wbiibfmd 
warrant  the  faid  A.  C.  afterwards^  to  wit^  on  the  faid  ■  ■ 
dey.of  ■  in  the  ygar  aforefaid,  at  — —  aforgfaid  in 

ihefjid  countu  did  takg  and  arreji  the  body  of  the  faid  A.  0« 
ana  him  the  faid  A*  O.  in  bis  cuftody  for  the  camfg  aforgfaH 
bad.'  Nevertbglefsy  the  faid  h*  C.  of^  aforefaid  in 

the  county  aforefaid^  ygoman^  afttrwardt^  to  wit^  ott  ibo  faini 
— —  day  of — —  in  tbi  year  aforefaid^  the  duty  of  Us  ^g 
in  that  part  not  regarding  at  •——  aforefaid  in  tho  comnty 
afifefaid^  uniatvfuify  and  negligentiy  did  permit  the  faid  A.  O. 
to  ef:cipe^  and  go  at  large^  out  oftho  eufhdy  of  bim  tbgfidA 

A.  a 
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A.  C.  U  ihi  grtat  hlndrmui  •/  jufiia^  in  tmtimpt  9f$urfaU 
hri  ihi  ktng^  and  §f  iis  lay;s,  and  agoinfi  tbt  p^aci-  §f 
'WfaU  Urd  tbi  king^  bis  cr^wn  and  dignitj. 

Efchcat.    Sec  iTo^feiture* 


And  herein  alfo  of  goods  waived, 

Xp STRAY  isi  whirt  any  b¥rfts\  Jbap^  bigSf  biofls^  mr   Bftny^vteu 
^^  Jwansy  d§  r«m#  int9  a  krdfinp^  and  ar$  not  0umid  bf 
any  man.    Kitch.  23. 

tniTi  any  bor/is^  A'^9  btgSt  hiofls^  wjioant]  Bas^  and 
other  creatures  of  a  wild  nature,  are  not  within  this  de* 
fcription»  and  therefore  not  to  be  reckoned  amongft  ftrajr 
goods :  neverthclefs  it  feemeth  that  a  fwarm  of  bees,  of 
which  the  owner  hath  Itoft  fight,  and  coofequently  can 
make  out  no  propertjr,  may  be  feized  for  the  ofe  of  the 
kiogt  or  of  "the  lord  of  the  manor;  for  it  ts  a  maxim  of 
the  common  law,  that  fuch  goods  whereof  no  one  can 
claim  property  do  bf  long  to  the  king ;  and  that  which  the 
king  hath  he  may  grant  to  another,  and  cooiequeotlf 
another  may  prefcribe  to  have  the  fame,  within  fuch  n 
piectnft  or  lordfhip.  And  therefore  it  it  faid,  that  if  anf 
take  honey  or  fwarms  of  bees  within  the  demefneofthe 
lord,  it  is  inquirable  in  the  court  baron*    KUeh.  114.  . 

Swans'^  Swans  that  be  unmarked  and  wild  (being  at 
large  and  abroad)  may  be  feized  by  th^  flieriflF  for  the  ule 
of  the  king,  by  his  preiogative.     DoA.  Shir.  8o. 

Alfo  fwans  marked  and  tame  may  be  eftrays.  Itiub.ZS. 
But  it  feemeth  that  no  other  fowl  can  be  eftray,  W^o$d^ 
b.  %.  c.  %•  ^ 

D$  conn  into  a  lord/bip]  That  is,  where  the  goods  have 
no  right  to  be  :  and  therefore  an  edray  cannot  be  in  fuch 
place,  where  the  party  hath  a  right  of  common*  Dak, 
Shir.  79. 

And  an  mt  owmd  by  any  man']  Whereupon  (as  hath  been 
faid)  the  property  accrueth  to  the  king ;  and  the  cattle  of 
the  king  Cannot  be  eftrays,  nor  forfciled  as  fuch  to  the  lord 
of  the  manor*    Kiub,  8f  • 

Waif 
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Waif,  wbiN  Waif  fs,  whtft  a  felony  in  purfuit  iVkivetb  the  goods ; 

or  where  tbefelon,  for  fear  of  being  apprehended,  thinking 
that  a  purfuit  waa  made,  having  them  with  him  in  his 
pofleffion,  flccth,  and  waivech,  cadeth  away,  or  goeth  from 
the  goods:  in  thefe  cafes,  they  fliall.  be  faid  to  be  waived 
in  la^v.  But  if  he  hath  not  the  goods  with  him,  when  he 
fleeth  being  purfued,  or  for  fear  to  be  apprehended,  they 
are  not  waived  nor  forfeited,  but  the  owner  may  tafke  them 
when  he  will,  wiibout  any  frefli  fuit.  5  Co.  109.  Dab* 
Sber.  78. 

But  if  the  thief  in  his  flight  waive  them,.there  the  goods 
are  forfeited  to  the  kin^  or  lord  of  ihe  liberty  by  the  com- 
mon law,  if  the  felon  upon  freOi  fuit  was  notatiainted  at 
the  fuit  of  the  owner  ot  the  goods  :  And  the  reafcn  why 
waif  is  given  to  the  king,  and  that  the  party  (ha)l  lofe  his 
property  in  fuch  cafe,  is  for  default  in  the  owner  that  he 
purfued  not  freflily  to  apprehend  the  feloD  ;  for  it  concern-* 
cth  the  poblick  that  cHmesr  do  riot  remain  unpuniftied.  And 
therefore  the  law  hath  impofcd  this  penalty  upon  the  owner, 
that  if  the  thief  by  his  induftry  and  freth  fuit  be  nor  at- 
tainted at  hfs  luit,  in  an  appeal  of  the  fame  felony,  he  flialt 
lofe  for  his  default  a^f  his  goods  which  the^rhief  at  the  time 
of  his  flight  waived.  But  if  the  thief  had  them  not  with 
htm  when  he  fl'd,  haling  perad venture  hid  them,  there 
Jlo  default  can  be  in  the  par<y  ;  and  therefore  they  (hall 
nbf  be  foffeired*  for  If  he  maketh  frelh  fuit  after  notice  of 
the  felony  it  fufficeth. '  5C0.  109. 
Sei«wf«  Aereof  *' Heretofore  waifs  and  ftrays  were  the  finder's,  by  the 
h  »^«  ^^*  law  of  nature  ;  and  afterward,  the  king's,  by  the  law  of 
natrons.     Dalt.  Shtr.  79. 

Thus,  one  as  a  bailiff  or  fervant  to  the  (herifF  feized  a* 
A    horfc  as  an  eftray  to  the  king's  ufe,  and  proclaimed  him, 
according  to  law,  and  after  the  year  and  day  fold  him,  and 
the  (heriff  accounted  him  in  the  exchequer.     7^.  80. 

But  now  kings  have  granted  this,  and  fuch  like  preroga- 
tives, unto  their  fubjedts,  within  their  liberties ;  fo  that 
waifs  and  forays  are  in  many  pUces,  the  lord's  of  the  fran- 
chise where  they  are  found.     Id.  79. 

And  therefore  waived  goods  and  eflrays  (hall  hefghtd 
by  the  officer  of  the  king,  to  the  ufe  of  the  king ;  or  by  the 
ofHcrr  or  bailiff  of  the  lord,  whe  hath  fuch  things  by  grant 
cHF  the  king,  or  by  prefcription,  to  the  ufe  of  the  lord. 

Jd.  80:    - 

^Bur  if  one  have  a  waif,  and  it  be  taken  out  of  his  manor, 
he  (hall  have  tnjpafs  without  fcizing,  and  though  he  do  not' 
frizeit.   Kitcb.  81. 

It 


It  fe.etneib  to  be. agreed,  that  yr^xh  and  Acays  ought  to  ProeUioimB  tbt 
be  procl/ipned  in  the  two  next  market  towns  ;.  and  that  if  »ood»f€i«c4« 
they  are  oot  proclaimed^  the  owner  may  take  the  fti:a.]r 
goods  again  at  any  time  :  And  it  feemeth  to  be  the  gwe» 
ra]  -tenor  of  the  old  booka,  that  they  ought  alfo  to  be  pro- 
claimed in  the  church  :  Which  courfe  it  feemeth  beft  to 
follow^  to  the  end  that  theoj^ner,  who  in  this  cafe  is  no 
wrong  doer,  may  have  a  reafonable  mean  to  come  at  his 
goods  again  ;  that  is  to  fay,  that  the  goods  be  proclaimed 
at  the  lead  tbrice,  to  wit,  in  the.  two  market  towns  next 
adjoining  to  the  place  where  they  ftrayed,  on  the  marjcoc 
days  refpedively,  and  at  the  chj^rch  door  on  a  Sunday^  as 
the  people  come  out  of  the  church*  Kitcb.  23*  Si.  105« 
Dalt,  Sher.  79.     Cro.  Eli%^  716, 

And  they  ought  to  be  wreathed  ;  and  to  be  put  in  fbme  H«w  w«ftor 
feveral  ground  in  an  ppcn  place,  and  not  in  any  covert  Qf  ^y*  •«  «•  fc«  • 
wood,  that  the  owner  may  have  a  view  of  them ;  for  ff     '^* 
they  be  in  covprt  the  property  is  not  changed,  tho'  ihqr 
be  there  a  year  and  a  day,     Kitcb,  23, 

An  eflray  is  not  to  be  uTcd  in  any  manner,  exnept  in 
cafe  of  necedity,  as  to  milk  a  cow,  or  the  like ;  but  not  to 
ride  an  horfe,  for  within  che  year  and  day  be  hath  not  any 
property  in  him.     Cro.  Joe,  147,  8. 

In  the  cafe  of  Oxlgy  v.  fFatis^  M.  a6  C  3.  it  was  de- 
termined, that  an  adion  of  trefpafs  lies  for  working  a  hoik 
taken  as  an  cftray.    Durnf.  and  Eafi^  i  V.  la. 

He  who  taketh  an  eflray^  may  keep  it  until  be  be  fatisfied  Ovaer  chia. 
for  the  finding,  keeping,  and  proclaiming  thereof.     D(J$.  '"^' 
Sher.  79. 

But  the  owner  (if  it  be  .within  the  year  i^n^  day)  may 
take  it  without  celling  any  marks,  or  making  any  proof  of 
property  ;  but  this  may  be  done  upon  the  trial,  if  contefted, 
2  Salk.  686. 

>\nd  Che  lord  ought  to  nr^akp  a  demand  of  wh^t  the 
amends  fliould  be  \  and  then  if  the  party  thinks  the  de- 
mand unreafijnable,  he  may  tender  fufficient  amends ;  and 
if  the  lord  fhall  not  accept  it,  this  (hall  be  fettled  by  the 
jury  upon  trial. 

-Buti^ts  fttffictent  iti  thtsxafe  to  tender  amends  ^^ff^ji^, 
without  cxprefling  any  certain  fum.  For  there  is  a  differ- 
ence between  this  cafe^  and  that  of  a  tender  of  amends  for 
trefpafs.  In  that  of  a  trefpafs,  if  the  defendant  pleads  a 
tender  of  amends,  he  muft  (hew  what  he  tendred  ;  for  he 
mad  tender  a  certain  fum.  And  the  law  puts  this  difficulty 
upon  him  becaufe  he  is  the  wrong  doer;  But  the"  owner 
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cfctie  ftray  (as  hath  been  faid)  is  no  wrong  doer  |  wM  k 
is  impoflible  he  fliould  know  how  long  his  beaft  hath  becli 
in  the  lord's  cuftody,  nor  bow  much  will  make  a  pfopef 
farisfitdion.    2  Salk.  686. 

In  the  cafe  of  goods  waived  %  the  owner  may  fei2e  them 
twenty  years  after,  if  the  lord  of  the  franchife,  nor  the 
king  reined  before;  but  if  they  are  feized,  then  they 
become  forfeited  to  the  king  or  lord  of  the  liberty* 
Kiub.  82. 

And  this  forfeiture  Is  not  like  a  ftray,  where  tbo'  the 
lord  may  feiste,  yet  the  party  who  is  the  owner  may  retake 
ttiem  within  the  year  and  day  }  but  here  the  true  owner 
J^  cannot  fette  his  own  goods ,  tho*  upon  frefh  fuit  within 

'^  the  year  and  day.     i  H.  H.  541. 

^^  But  this  is  not  an  abfolute  lofs  of  the  owner's  goods,  but 

rather  an  ejtpedient  fettled  by  laW|  to  drive  the  owner  to 
conviA  the  felon  by  profecutinfs  his  appeal  \  and  therefore 
if  he  make  fireih  fuit,  and  profecuie  his  appeal,  and  the  ft* 
Ion  be  thereupon  convifl  or  attaint,  and  the  fre(h  fuit  fit 
enquired  snd  found  by  verdiA  or  inqueft  of  office,  he  fluU 
have  reftitution  of  the  goods  fo  waived,  i  H.  H.  54  r. 
f**^L w**  Waifii  and  ftrays,  not  claimed  within  the  year  and  day, 
!I7mVcI^oI&  ^^  «he  lord's.    Kitcb.  23.  80,  8i. 

For  where  the  lord  hath  a  year  and  a  day  a  bead,  and 
It  be  cried  in  the  church  and  markets,  the  property  is 
changed.    Kiub.  80. 

That  is  to  fay,  after  he  hath  had  the  beail  a  year  and  day 
from  the  time  of  the  proclamation,  and  not  from  the  time 
of  the  feizure :  for  after  the  firft  proclamation  it  becometh 
an  efiray,  but  not  fooner.     1 1  Mod.  89. 

If  the  eftray  within  the  year  efiray  out  of  the  manor,  the 
lord  may  chafe  back  the  eftray  unlefs  it  be  feized  by 
another  lord  who  hath  eftray s;  but  if  it  be  feized  by  fuch 
other  lord,  then  the  firft  hath  loft  all  poffibility  of  his  gain- 
ing the  property,  and  the  other  lord  ought  to  proclaim  it 
df  niV9.    Finch  177*    Kitch,  81.    Hutt.  67. 


CSteat 

Bfltasib  vkat.  pSTREAT  (iximOmm)  is  ufed  for  the  true  copy  or  note 
^  of  fome  original  writing  or  record,  and  efpecially  of 
fines  and  amerciaments,  impofed  in  the  roils  of  a  court,  to 
be  levied  by  the  bailiff  or  other  officer* 

Tka 


Tbeuifiices  tnd  judges  before  whom  fines  or  ametcit.  M.kf«,«ifct 
mentt  ffiall  be,  Iball  charge  the  clerk*  of  the  eftrean,  by  •*^* 
their  oath  to  be  made,  that  they  make  the  roUi  of  fuch 
eftreats  diftinaiy,  by  expref*  words,  of  the  caufe  of  the 
Jofs,  of  the  ttrm  of  the  year,  and  the  nature  of  the  writ, 
and  betwixt  what  parties  fuch  liTues  or  amerciaotentt  fliaH 
be  loft,  as  well  in  the  king's  fuir,  as  in  the  fuit  of  the  partr. 
7  H.  4.  *.  3.  r  ' 

.K  Al!  ''^%^'  ?u**  P*"/*'  *"''  **'*"  ''"""»  ^"M  <>«'••"  «0  O.K«rlM  .kr 
the  nienft,  within  ao  days  after  S^t.  ao,  yearly,  a  pcrfeA  '«H«.ii*fc 

eflreat  or  fchedule  of  all  fines.  Iffues,  .««rciaSentr*iHl  ** 

other  foffeitures  whatfoever,  forfeited  in  any  icffion*  be 

fore  Michaelmas  i  on  pain  of  50I.  half,  to  the  king,  and 

half  to  bun  that  (ball  fue.    22  V  23  C.  a.  e.  aa.  /.  7, 8. 

And  iball  alfo  yearly,  00  or  before  the  fecond  Mmln  AW  i<«atir 

after  the  morrow  of  JU  Smb,  deliver  into  the  court  of  ex-  "^  rf-*** 

*^fl*f  duplicate,  certificate,  and  eftreat  of  fuch  earcata  '^* 

Md  fcbedules,  fo  delivered  to  the  fteriff  j  on  the  like  paia 

of  sol.    Jd.  /.  8.    And  likewife  they  nay  be  further 

amerced  by  the  barons  of  the  excbeqiier.    3  G,  «.  15. 

And  upon  delivery  thereof,  they  fliall  take  the  following 

oath,  to  be  adminiftcred  by  one  of  the  barons : 

irOV  fltaU  fwtar,  that  tbifi  *flriat$  nm  h  rm  df 

Uvtrtd,    or,  trulf  and  canfutlf  modi  up   md  ixa^ 

mnudi   end  that  cU  fout,   iffuts^  amtrtiemntt,   rteani. 

yuu,  Md  /yrftiturt,  wbitb  wiT,  fit,   lafl,   i„p,fid,   „ 

firfnttd,  md  tn  right  and  d»t  iturfi  <f  taw  nrht  tt  ht 

tfirtaltd  tn  tht  ctnrt  ,f  exchefntr,  tire,  U  tbi  be/i  of  yur 

kmwUdg,  and  undtrflanding,    tbnan  tontomd;   and  iba$ 

m  tkt  Jam  ifirtati  art  a(/i  tmtaintd  and  txprtffid  alt  fntb 

Jina,  at  bavt  betn  paid  into  tbt  eturf,  from  wkkh  tht  rati 

tftrtat,  artmadt,   witbnil  an,  wlful  tr  frauduknt  ^Sr. 

tbargt,   miJUhn,   m/nomtr,  or  dtftff  uibaifitvir:   St  Mb 

ytu  Gtd.    4  &  5  W.  c.  24.  f.  5.  ^  '  . 

And  if  be  fhall  withhold,  or  ttoifcertifv  the  faine    h*  •.    .     ,    .. 

S«(h:Ke^"'''rrK',f  .K/''.\^'''«»  -a  htifT/hi™  WJ?^ 
»>lu,«K  m'  *n«'ft'«"«lfo'ofel"»  office,  and  be  inca- 
pable to  hold  any  office  in  the  revenue.    32  ii  aa  C.  a. 
*.  aa.  /  9.     '  *  " 

If  recognieanees  be  eftreatrd  into  the  excheauer   be.  ... .    . 

pears  and  takes  bis  trial  the  next  feffions,  or  otbcrw& 
performs  what  be  wu  bound  to  by  the  tecognixancc  as  JII 
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cafe  (ball  bf^  he  mzj  compound  for  a  very  rmall  matter 
in  the  ^ourt  of  exchequer:  becjsiufe  the  effcA,  iho*  not 
the  exad  form  of  the  recognisance,  ii  complied  with. 
lO  Mad.  278. 
Procdk  for  levy  Where  any  fine  or  forfeiture  ihall  be  'paid  to  the  flie- 
*^K*  irifF,  clerjt  of  the  peace,  or  other  officer,  and  fo  certified 

into  the  exchequer :  procefi  (hall  be  awarded  to  the  fhc<* 
rifFagainft  fuch.  perfon  for  levying  the  famet     21  ^  a} 

...  C.  2.  C.  22.  /.lO*. 

tttrlflTrdatyio       And  in  Jevying,  the  (berifF  fliail  fliev  the  eftreats  un- 
^l^v  fler  tjie  feal  pf  the  exchequer,  to  the  party  indebted  ;  on 

pain  of  treble  damages  to  the  party,  and  fine  to  the  king^ 
on  convi£lion  before  the  jufticet  of  the  peace,  or  other 
jufticfs.  4a  Ed.  3*  c.  9. 
B/lfftittM  tjb«  ^  And  the  flieriff  (hall  make  no  eftreats  to  levy  his  own 
amercjamentfi  (^hat  is  to  fay,  in  the  torn),  till  two  jufticet 
(1  ^)  to  be  oamed  at  Michatlmas  feffiv"'  by  the  €t^h$  r»- 
ikkrum^  Of  ia  his  abience  by  the  eKieft  in  the  commif- 
fien,  have  iofpefied  his  books ;  and  the  faid  eftreats  (ball 
be  indented  betwixt  the  faid  juftices  and  (berifF,  fealed 
with  their  feals,  the  one  part  to  remain  with  the  juAieca^ 
«nd  cbe  othej  with  the  (beriiF:  And  the  perfons  who  (hall 
gather  the  f4Jd  amerciaments,  (hall  be  fworn  by  the  faid 
juftices,  that  they  (hall  take  no.more  than  is  fprfette^i  ^^ 
contained  iti  the  faid  eftreats.     n  H.  j.  c.  15, 

Form  of  the  eftreat. 

Weft morl  and,  A  N  ixiraQ  of  all  tbi  ijftus^  fims^  aminU^ 
-^^  mentSf  and  recogittzanasy  Jh^  Iqft^  im* 
pofed^  and  forfeited  to  our  f over  eign  lord  the  king^  at  tbo  gent* 
ral  quarter  fejftons  of  the  peace  of  our  faid  lord  the  Ung^  bddin 
ct  -*—  in  and  for  the  faid  county  of  '^  ■      on  ■■        ibf  — 

Jay  of  *  in  tk/  — ; year  of  the  reign  of.  ■  ■ 

hefore   ■  efquires^  j^JHas  of  our  faid  lord  iha  kiwg^ 

ojftgntd  to  keep  We  peace  in  the  faid  county^  and  alfi  to  btar 
and  determine  divers  felonies^  trefpajjei^  and  other  mfda"^ 
tmancrs  in  the  faid  county  committed^  Jofliua  Nicholfbn, 
gintlematif  clerk  of  the  peace  for  tbi  county  aforefaid^  then  amd 
there  attending  : 

Of  A.  O.  latiof  "-"^  in  the  faid  county^  labour^ 
#r,  for  a  trefpafs  and  affault  at  —  aforefaid  in 
tbi  faid  county,  xvhereof  he  is  indited  and  eonviHidi 
his  fine  fit  at  fivt  fiiliings^  which  hi  paid  ti  tbijbi^     1.  a.  d. 
riff  in  court  -  -  -  •        o  $  o 

Of 
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Of  A.  O.  ^— —  in  tbifaid  county^  yioman^  be-  I.  s,  d. 
caufi  be  came  not  now  bite  to  anftver  to  Jucb  things  as 
againft  bim,  en  tbe  part  of  our  faid  lord  the  king^ 
fhould  be  objeSledy  as  by  a  certain  recognizance  taken 
before  J.  P.  efguiroy  one  of  tbe  jifiices  of  our  faid 
lord  tbe  king^  ajpgned  to  keep  the  peace  in  tbe  faid 
county y  be  undertook  -  •    *      .        ]  0  o  O 

Of  A,  S.  of  — —  }n  the  faid  county^  yeoman^  one 
of  the  pledges  of  the  faid  A.  O.  becatife  ho  bad  him 
not  to  anfwer  as  above         -  -  •COO 

OfB,  S.  of in  thejaid  county^  yeoman^  tbe 

ether  of  the  pledges  of  tbe  faid  A.  O.for  the  liko  5  0  O 


Pp  V  E  S  droppers  are  fuch  as  liften  under  walls  or  win* 
-*-'  dows,  or  the  eves  of  houfes,  Co  hearken  after  difcourfe, 
and  thereupon  to  frame  flanderous  and  mifchievous  tales ; 
are  a  common  nuifance,  and  prefentable  at  the  court  leeC} 
or  are  indid^able  at  the  feffions,  and  are  puniihable  by  fine ; 
and  are  to  find  fureties  for  their  good  behaviour.  4  Black. 
Com.  168. 

And  Da/ton  fays  that  Night- walker Sy  that  eve  drop 
men's  houfes,  or  caft  men*s  gates,  carts,  or  the  like,  into 
ponds,  or  commit  other  ontrages  or  mifdemeanors  in  the 
night ;  or  (hall  be  fufpeAed  to  be  pilferers,  or  otherwife 
like  to  difiurb  the  peace,  or  that  be  perfons  of  ill  beha- 
viour, or  of  evil  fame  or  report  generally,  or  that  (hall 
keep  company  with  any  fuch,  or  with  any  other  fufpicious 
perfon  in  the  night;  are  liable  to  find  fureties  for  their 
good  behaviour. 


Vox.  I.     '  Tt 
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i.  Of  evidence  in  general. 

11.  Of  written  evidence. 

II L  Of  the  evid&nce  of  witnejffes. 

IV.  Ofprocefs  to  caufe  witnejjes  to  uppear^ 

V.  Of  the  manner  of  giving  tvideme. 

L  Of  evidenceJn  general. 

I^VIDENCE  in  legal  underdanding,  dotb  not 
*-^  only  eon  tarn  matters  tf  record,  as  letters  patcr>C9, 
fineS)  recoveries,  inrotments,  and  the  like,  and  writings 
Mnder  feal,  as  charters  and  deeds,  and  other  wricioga 
without  feal,  as  court  roiis,  accounts,  arnl  the  iike ;  but 
IB  a  larger  fenfe  it  containeth  alfo  the  te({imony  of  wit- 
neiles,  and  other  proofis  to  be  produced  and  given,  for  ibe 
finding  of  any  >ffue  joined  berween  the  faifics.  And  it  h 
called  evidinci^  becaufe  thereby  the  point  in  ifiue  is  to  be 
made  evident  to  ifae  jury*     i  hjf.  2^3. 

But  ft  is  a  general  rule  in  all  cafes,  civil  and  crioDioa), 
the  beft  evidence  that  may  be  had,  or  ibat  the  nature  of 
rhe  thing  will  bear,  is  to  be  given ;  and  it  is  upon  this 
reiifon,  that  a  copy  of  the  record  is  adtnitted,  becaufe 
one  cannot  have  the  fccord  itfelf^  but  a  copy  of  a  copy 
will  not  do.     LawofEvid,  286. 

Many  times  juries,  tqgether  with  other  matter,  are 
n!uch  induced  by  prefumptions :  whereof  there  are  three 
forts,  violent,  probable,  and  light  or  temerary.  Violent 
prefumption  many  times  amounts  to  full  proof;  as  if  one 
be  ran  through  the  body  wuh  a  fword  in  a  houie,  #hereof 
he  inftantly  dieth,  and  a  man  is  feen  to  come  out  of  that 
houfe,  with  a  hluody  fword,  and  no  other  man  was  at  that 
time  in  the  houfe.  Probable  prefumption  moveth  little; 
but  light  or  temerary  prefumption    moved)   not  at  all. 

1  hjfl.  b. 

If  all  the  witnedes  to  a  deed  be  dead,  (as  no  man  can 
keep  his  witncfi'cs  aliie,  and  time  wearetb  ouc  all  men,) 
then  violent  prefumption,  which  (lands  for  a  proof,  is 
continual  and  quiet  poiTcHion;  aitho'  the  deed  may  receive 
credit  from  a  comparing'  of  feals,  writing,  and  the  like. 
Jd. 

The  common  law  did  not  require  any  certain  num* 
ber  of  witnefles,  for  (he  uial  of  any  crime  whatfoever. 

2  Haw.  428. 

And 


I 


And  before  a  juft ice  of  the  peace  in  divers  cafes,  oije 
vitnefs  is  fufficient  toconvi^l  an  offender^  (be  fame  being 
direded  by  fpecial  ftatutcs. 

But  in  cafe  of  high  treafon,  whereby  corruption  of  blood 
ijiall  be  made,  no  perfon  (ha!)  be  attainted,  but  upon  ttie 
oaths  of  two  witoefley,  either  both  to  the  fame  overt  aA, 
or  one  of  th^m  to  one,  and  the  other  of  them  to  another 
pvert  aA  of  the  f^qie  treafpn.    j  IV*  c.  3.  /.  2. 

But  in  Gahagan*$  cafe  at  the  Old  Bailey^  J^f-Aff*  '748t 
it  was  d(?t^rmined,  that  a  con  virion  of  high  treal'on  may 
be  upon  the  evidence  of  one  witnefs,  in  all  cafes  where 
there  is  no  corruption  of  blood.     LracVs  Crtivn  Law,  39. 

And  in  thofe  courts  which  proceed  by  the  rules  of  the 
civil  law,  as  the  fpiritual  court,  and  the  courts  of  equity, 
two  witnefles  are  generally  required  :  and  the  reafon  why 
the  civil  law  requires  two  witnefles  is,  becaufe  their  trial 
is  by  witnefles,  and  not  by  a  jury  of  twelve  men.  But 
y^hcte  the  trial  is  by  vetdiA  of  twelve  men,  there  the 
judgment  is  not  given  upon  witnefles,  or  other  kind  of 
evidence,  but  upon  the  vei;di<3  -,  and  upon  fuch  evidence  as 
|s  given  to  the  jury,  they  give  their  verdid.  I  Ifjft*  6.  6^ 
plowd.  XI.  0* 

By  29  C  2.  €•  3*  /  5.  Devifes  of  lands  (hall  be  at* 
teftcd  by  three  witoeffes  at  the  leaft. 

IL  Of  wriiUn  evidence. 

Ads  of  parliament  relate  either  to   the  kingdom    in  A£liofpirIuu 
general,  and  are  therefore  called  general  ^{is  of  parliament;  "^*» 
or  only  to  the  concerns  gf  private  perfons,  and  are  thence 
called  private  zQs  of  parliament,    Tbesry  §/  Evid*  2. 

A  general  a6)  of  parliament  is  taken  notice  of  by  the 
judges  and  jury,  without  being  {hewed ;  and  hence  it  is 
that  it  hath  been  faid,  that  the  printed  flatute  book  is  good 
evidence  of  general  a£)s  of-  parliament ;  not  that  the 
pripted  flatutes  are  the  perfed  and  authentic  copies  of  the 
records  themfelves,  but  every  perfon  is  fuppofed  to  know 
Che  law;  and  therefore  the 'printed  flatutes  are  allowed 
to  be  evidence,  becaufe  they  are  the  hints  of  that  which 
is  fuppofed  to  be  lodged  in  every  man's  mind  already. 
Jd.  2.  8. 

But  id  the  cafe  of  private  zQs  of  parliament,  the  printed 

ftatute  book  is  not  evidence,  thojgh  reduced  into  the  fame     ^ 

volume  with  the  general  flatutes;  but  the  party  ought  to 

kave  a  copy  compared  with  the  parliament  roll ;  for  they 
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are  not  confidcred  as  already  lodged  in  the  minds  of  Che 
people.     Id. 

However,  a  private  ad  of  parliament,  that  is  in  print, 
which  concerns  a  whole  county  (as  the  zd  of  Btdfvrd 
Level)  or  a  large  body  of  people  (as  the  whole  clergy  ia 
general)  hath  been  allowed  to  be  given  in  evidence,  with* 
out  comparing  ic  with  the  record;  and  ihefe  ih*ngs  are  the 
rather  adnaitted,  bccaufe  they  gain  fomc  authority  from 
being  printed  by  the  king's  printer,  and  befides,  from  the 
notoriety  of  the  fubjeft  of  them,  they  are  fuppofed  not  to 
be  wholly  unknown.     Id.  8. 

Records  of    the  king  s  courts  prove  tbemfclves,    and 
cannot  be  proved  by  ^itneflcs.     But  copies  of  ihcm  muft 
,  be  proved  by  witneffes,  and  then  they  are  good  evidence. 

No  razure  or  interlining  (hall  be  intended  in  them.  But 
the  fureft  way  is,  to  exemplify  a  record  under  the  great 
feal,  or  at  leaft  under  the  feal  of  the  court.     10  C«.  92. 

And  nothing  ihall  be  admitted  as  evidence  of  what  was 
done  at  another  trial,  till  the  record  of  that  trial  be  pro* 
duced.     Read  Evid. 

But  a  record  of  a  criminal  convi£tion  (halt  not  be  given 
in  evidence  in  a  civil  aftion ;  becaufe  fuch  convtdlion 
might  have  been  upon  the  evidence  of  a  party  intercftcd 
in  the  civil  a£lion.  Cafes  in  the  time  0/  L,  Hardwich^ 
312.  • 

RoiU  of  court  There  are  alfo  Other  publick  matters  that  arc  not  re* 

fioc  of  record.  cordF,  as  court  rolls,  and  tranfa£lions  In  chanctry  i  and 
of  thefc,  copies  may  be  given  in  evidence.  Tbiory  of 
Evid,  22,  23. 

The  re^fon  why  the  proceedings  in  chancery  are  not  re- 
cord is  this,  becaufe  they  are  not  the  precedents  of  juftice; 
for  the  judgment  there  is,  according  to  equity  and  good 
confcicnce,  and  not  according  to  the  laws  and  cufioms. 
^nd  the  reafon  why  any  record  it  of  validity  and  authority 
is,  becaufe  it  is  a  memorial  of  what  is  the  law  of  the 
•  nation  ;  now  chancery  proceedings  ure  no  memorials  of 

the  ldW3  of  England,  becaufe  the  chancellor  is  not  bound 
•  to  proceed  according  to  the  laws.     Id.  23. 

I'he  rolls  of  a  court  baron  are  evidence ;  for  they  arc 
the  publick  rolls,  by  which  the  inheritance  of  every  te- 
nant is  ptefetved;  and  they  are  the  rolls  of  the  manor  courts 
which  was  anciently  a  court  of  juftice  relating  to  all  pro- 
perty within  the  diftriQ.  Id.  43. 
Depofliioni.  Depofitions  of  witnefles  may  be  read  when  the  xvhnift 

is  dead^  tut  not.  when  the  witnefs  is  living:  for  whtUl 

the 


the  Uitnefs  is  living,  they  are  not  the  bed  evidence  the 
nature  of  the  thing  is  capable  of.     Thtory  cf  Evid,  30. 

Yet  they  may  be  read  vhen  a  witnefs  is  fought  and  can^ 
not  bt  found  I  for  then  be  is  in  the  fame  circumftances, 
as  to  the  party  that  is  to  ufe  him,  as  if  he  were  dead.     Id, 

So  if  it  is  proved  that  a  witnefs  was  fubpcenaed,  ^nd/ill 
ftck  by  the  way  ;  for  in  this  cafe  likewife,  the  depofition  is 
the  be{t  eviJeticc  that  can  be  had,  and  that  anfwers  what 
the  law  requires.     Id, 

But  a  depofition  cannot  be  given  in  evidence  agaitift  any 
perfon  that  was  not  party  to  the  fuit ;  and  the  reafon  is, 
becaufe  he  had  not  liberty  to  crofs-examine  the  witnefs  ; 
and  it  is  againft  natural  juftice,  that  a  man  fliould  be  con- 
cluded by  proofs  in  a  caufe  to  which  he  was  not  a  paity. 
For  this  reafon,  dcpofitions  in  chancery  fliall  not  be  read 
for  or  kigainft  the  defendant  upon  an  information  or.ih* 
diriment,  for  the  king  was  no  party  to  the  fuit.     Id. 

.Yet  this  rule  admits  of  fome  exceptions;  as  particu- 
larly, in  all  cafes  where  hearfay  and  reputation  are  evi« 
dence;  for  undoubtedly  what  a  witnefs,  who  is  dead,  hath 
fworn  in  a  court  of  juftice,  is  of  more  credit  than  what 
another  perfon  fwears  he  hath  heard  him  fay.  So  a  depo- 
iition  taken  in  a  caufe  between  other  parties,  will  be  ad- 
mitted to  be  read,  to  cantradii^  what  the  fame  witnefs 
fweais  at  a  tiial.     Id.  30^  31. 

It  is  a  general  rule,  that  depofttlom  taken  in  a  ecurt 
not  of  record^  (hall  not  be  allowed  in  evidence  el  fe  where.  • 
So  it  hath  been  holden  in  regard  to  depofitions  in  the  ec- 
clefiaftical  court,  tho'  the  witneffcs  were  dead.  So  where 
there  cannot  be  a  crofs- examination,  as  depufitions  taken 
before  commiflioners  of  bankrupts,  they  (hall  not  be  read 
in  evidence.     Id,  33,  34. 

But  it  feems  to  be  fettled,  that  the  examifiatLn  of  an 
informer  taken  upon  oath,  and  fubfcribed  by  him,  either 
before  a  coroner  upon  an  inquifiiion  of  death,  cr  before 
jujtices  of  the  peace^  in  purfuance  of  the  fixtures  of  PhiL 
i^  Mar,  upon  a  bailment  or  commitment  fur  any  felony, 
may  be  given  in  evidence  at  the  trial,  if  it  be  made  out 
by  oath  to  the  fatisfa£lion  of  the  court,  that  fuch  informer 
is  dead,  or  unable  to  travel,  or  kept  away  by  the  means 
or  procurement  of  the  prifoncr,  and  that  the  examination 
offered  in  evidence  is  the  very  fame  that  was  fworn  before 
the  coroner  or  juflice,  without  any  alteration  whatfocver. 
2  Haw.  4?9. 

But  it  hath  been  adjudged,  that  it  is  not  fufficient  to  au-^ 

(horize  the  reading  of  fuch  examinaiion,  to  make  oath  that 
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,  the  profecutors  have  ured  all  their  endeavours  to  fiad  the 

witnefs,  but  cannot  find  hfm.     2  Hatv,  430. 

But  it  is  faid  to  have  been  adjudge'.!,  by  the  court  of 
king's  bench,  in  the  7  ^.  (i  Salt.  281.)  upon  advice 
yfhh  the  juftices  of  the  common  pleas,  on  an  indidment 
for  a  /iVy/,  that  deporniona  taken  before  a  juftice  of  the 
peace,  relating  to  the  f^^  could  not  be  given  in  evidence, 
though  the  deponent  were  dead  ;  and  that  th6  reafon  whjr 
fuch  depofitions  may  be  given  in  evidence  in  ffUny^  de- 
pends upon  the  fiatutes  of  Phil.  &  Mar.  and  that  tbis^can- 
liot  be  extended  farther  than  the  partieular  cafe  of  felony. 
But  in  the  report  of  this  cafe,  5  Afod,  165.  it  is  faid,  that 
the  reafon  why  fuch  depofitions  could  not  be  read,  was  be- 
caufe  the  defendant  was  not  prefent  when  they  were  taken, 
and  therefore  bad  not  the  benefit  of  a  crofs-examination. 
2  Haw»  430. 

Anciently,  depofitions  taken  inptrpttuam  ret  mniuriam 
were  not  publifbed  till  after  the  death  of  the  witneOes,  be- 
caufe  they  were  no  evidence  while  the  witnefles  were  liv- 
ing; but  this  pradice  was  found  very  inconvenient,  becaufe 
thereby  witnefles  became  fecure  in  fwearing  whatever  they 
pleafcd,  inafmuch  as  they  never  could  be  profecuted  for 
perjury.     Tbary  of  Evid  31, 

What  a  man  himfelf,  who  is  living,  hath  fworn  at  one 
trial,  can  never  be  given  in  evidence  at  another  to  fupport 
him,  becaufe  it  is  no  evic^ence  of  the  truth  ;  for  if  a  roan 
be  of  that  ill  mind  to  fwear  falfelyat  one  trial,  he  may  do 
the  fame  at  another  on  the  fame  inducements;  but  what  a 
man  fays  in  difcourfe,  without  premeditation  or  expecta- 
tion of  the  caufe  in  queflion,  is  good  evidence  to  fupport 
him,  becaufe  that  fhews  that  what  he  fviears  is  not  from 
any  undue  influer^ce.  But  if  a  man  hath  fworn  at  oiie 
^  trial  di^erent  from  what  he  hath  fworn  at  another,  this  is 
gcod  evidence  as  to  his  difcredit.  'Id.  35. 
Vcffiifl.  No  verdi£l  (hall  be  given  in  evidence,  out  between  fuch 

who  were  parties  or  privies'  to  it ;  becaufe  otherwife  a 
man  would  be  bound  by  a  decifion,  who  had  not  the  liberty 
to  crofs  examine:  and  nothing  can  be  more  contrary  to 
natural  juflice,  then  that  any  body  &culd  be  injured  by  k 
determination,  that  he,  or  thofe  under  whom  he  claims, 
was  not  at  liberty  to  concrovert.  theory  tf  Evii.  i8,  19. 
And  a  vcrdi£l  will  not  be  admitted  in  evidence,  witbotrl 
like  wife  producing  a  copy  of  the  judgriient  founded  iipon 
it;  becaufe  it  may  happen,  that  the  judgment  Was  arrefteii 
upon  a  new  trial  granted.  6ut  this  rule  doth  not  bold, 
in  the  cafe  of  a  verdid  on  an  iflue  diredtcd  ddt  of  thati- 
9  ctryi 


cny ;  beeiufe  It  is  not  ufual  to  enter  up  judgment  is  fuch- 
cafe  4  and  the  decree  of  the  court  of  cbanrery  is  equally 
proof  that  the  verdid  was  (atisfafiorjr,  arnd  (lands  in  force* 
Theory  of  Evid.  2U 

A  decree  in  chancery  may  be  given  in  evidence  be-  Sentepctor 
tween  the  fame  parties,  or  aU  claiming  under  ihcm  5  for  fia*l  j'-'^s^^**' 
their  jadc^ments  muft  be  of  authority  in  thefe  cafes,  where 
the  Jaw  gives  them  a  jurifdifiion:  for  it  would  be  very 
abfurd,  that  the  law  iboulJ  give  them  a  jurifdi^ion^  and 
yet  not  fuffer  what  is  done  by  fofce  of  that  jurifdiAion  to 
be  full  proof.     Id.  36,  37* 

And  note,  wherever  a  matter  comes  10  be  tried  in  a 
collateral  way,  the  decree,  fentence,  or  judgment  of  any 
coizrt,  ecclefiaftical  or  civil,  having  competent  jurifdic- 
tion,  is  concluGve  evidence  of  fwch  matter:  and  in  cafe 
the  dcteroMnation  is  final  in  the  court,  of  which  it  is  a 
decree,  fentence,  or  judgment,  fuch  <)ecree,  fentence,  or 
judgment  will  be  conclufive  in  any  other  court  having 
cpncurxent  jurildiAion.     Id.  37. 

In  the  cafe  of  Binfon  and  OHvi  in  the  exchequer,  T.  Aocleat  d«eS» 

iG.  2.  a  died  Was  offerod  to  be  produced,  which  bore 
ite  38  years  before,  without  proving  that  the  wienefles 
were  dead.  And  allowed  by  the  court.  They  faid  that 
111  general  40  years  was  allowed  to  be  the  rule;  but  the 
courts  never  tied  themfelves  up  ftri^iy  to  that  rule,  but 
39,  38,  nay  35,  have  been  allowed  the  fame,  i  Atfr- 
nard*  348. 

And,  E.  II  G.  2.  Poriir  and  Gordon^  Upon  a  trial  at 
bar,  a  dud  was  bfiered  in  evidence,  executed  36  years  ago, 
widlout  proving  the  hands)  which  WiS  oppofed  by  the 
other  fide  ;  but  admitted  by  the  court,  who  faid,  there 
was  no  fixed  rule  about  it,  hut  that  it  had  often  been 
.  allowed,  where  a  deed  was  but  25  or  30  years  old. 
12  Vin^  57. 

In  cales  where  writings  have  been  loft  by  burning  of  Writinfi  loft  «r 
boufes,  by  rebellion,  or  when  robbers  have  drftroyed  them,  concealed. 
or  the  like ;  the  law,  in  fuch  cafes  of  necefiity,  allows 
then  to  be  proved  by  witnefies.     Jmk.  19.     JVeod.  b,  4. 
c.  4* 

if  a  man  deftroys  a  thing  that  is  defigned  to  be  evidence 
agaioft  himfelf,  a  fmall  mitter  will  fupply  it ;  and  therC'^ 
fore  the  defendaac  having  torn  his  own  note  finned  by 
him,  a  copy  fworn  was  admitted  10  be  good  evidence  to 
prove  ic.     £.  Raym,  731. 

Where  tht  defendant  himfelf  has  the  deed  which  con- 
cerns the  land  in  qucftion,  and  refutes  (after  notice}* to  pro- 
T  c  4  duce 
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duceit;  a  copy  thereof  will  be  permitted  to  be  given  in 
evidence,  on  its  being  proved  to  be  a  true  copy.  And  if 
the  party  has  no  copy,  he  may  produce  an  abftrad,  oay 
even  give  parol  evidence  of  the  contents ;  becaufe  in  fuch 
cafe  it  may  be  impoffible  to  give  better  evidence.  In  civil 
caufes,  the  court  will  fometimes  oblige  parties  to  produce 
evidence  which  may  prove  againft  themfelvcs;  or  leave 
the  refufal  to  do  it  (after  proper  notice)  as  a  ftrong  .pre« 
fumption.  to  the  jury.  The  court  will  do  ir,  in  many 
cafes,  under  particular  circumftances,  by  rule  before  the 
trial ;  efpecially,  if  the  party  from  whom  the  produ6^ion  is 
wanted  applies  for  a  favour.  But  in  a  criminal  or  penal 
caufe,  the  defendant  is  never  forced  to  pioduce  any  evi- 
dence ;  though  he  (hould  bold  it  in  his  hands  in  court. 
Theory  of  Evid  54.      Burr.  Mansf.  2489. 

Where  in  original  note  of  hand  is  loft,  and  a  copy  of 
it  is  cflered  in  evidence  to  ferve  any  particular  purpofe  in  a 
caufe  \  Aifficient  probability  muft  be  (hewed  to  fatisfy  the 
court,  that  (he  original  note  was  genuine,  before  the  copy 
will  be  allowed  to  be  read.     1  y//J.  446. 

But  by  L.  Hardxvicke^  Ap.  16,  1740.  On  exceptions 
to  a  maker's  rtport.  Where  a  rent  charge  is  granted  by 
deed,  and  the  deed  happens  to  be  loft,  the  plaintiff  cannot 
read  a  copy  in  evidence  at  law,  but  muft  either  fct  op  a 
prefcriptive  title  to  the  rent,  from  a  conftant  and  uninter* 
rupted  payment,  or  he  tmj&  bring  bis  bill  in  equity,  to 
be  relieved  againft  the  accident  of  the  original's  being 
loft.  And  the  fame  rule  holds  in  cafe  of  a  bond;  for 
though  an  hundred  witnefies  could  prove  the  fubftance  of 
it,  yet  it  is  not  fufficient  at  law,  for  the  plaintiff  muft  dc* 
dare  upon  it,  fetiing  forth  that  be  produceth  it  in  court, 
2  ^ti^  61.  "     -^ 

And  in  the  cafe  of  K.  v.  MethningUn^  U.  36  G,  3. 

which  was  Upon  an  appeal  againft  an  order  of  removal. 

It  appeared  at  the  feflions,  that  the  order  of  removal  and 

>  duplicate  were  loft,  whereupon  parol  evidence  of  the  ex-> 

iftance  of  fuch  order,  and  the  pauper's  removal  under  the 

fame,  were  allowed ;  which,  the  court  faid,  was  legal  and 

fufficicnt  cvidente  of  it.     Durnf,  and  Eafl^  6  V.  556. 

Writing  with  An  indenture  to  guide  the  ufes  of  a  common  recovery, 

^ieal  lorn        ^^^  offered  in  evidence,  but  the  feals  were  torn  off;  yet 

it  being  proved  to  have  been  done  by  a  little  boy,  it  was 

allowed  lo  be  read.     t*alm.  402. 

To  prove  the  taking  of  an  oath,  in  the  a£l  of  uniformity, 
a  certificate  was  produced  that  had  only  a  fmall  piece  of 
wax  upon  it.     By  Twifden\   if  it  were  fcaled,  iho*  the 

feal 
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feal  was  broken  off,  yet  it  may  be  read,  as  we  read  reco* 
veries  after  the  Teal  broken  off;  and  he  faid,  he  bad  (cen 
an  adminiftration  given  in  evidence  after  the  feal  broken 
off,  and  (o  wijls  and  deeds,  ii  Mod*  ii.  M,  21  C»  2. 
CUrk  and  Heatb. 

If  upon  collateral  iffue,  it  is  to  be  proved,  that  fuch  tetterf  patent, 
a  one  was  juftice  of  the  peace,  baronet,  or  the  like ;  com- 
fnon  reputation  is  fufficient  proof,  without  (hewing  the 
commiffion,  or  letters  patent  of  the  creation.  Tr,  fgr  pais^ 

347- 

The  C9py  of  the  pr»baU  of  a  will  is  good   evidence,  Copyof  aVm 
where  the  will  itfelf  is  of  chattels;  for  there  the  probate  orontttenof 
is  an  original,  taken  by  authority,  and  of  a  publick  na-  •^™'"^*«*»«* 
ture  :  otherwife,  where  the  will  is  of  things  in  the  realty  ; 
becaufe  in  fuch  cafe  the  ecclefiaftical  courts  have  no  autho- 
rity to  take  probates;  therefore  fuch  probate  is  but  a  copy, 
and  the  copy  of  it  is  no  more  than  %hc  copy  of  a  copy* 
3  Salk.  154, 

Tbe  ccclefiaflical  court  never  grants  an  exemplification 
of  letters  of  adminiftration,  but  only  a  certificate  that  ad- 
miniflration  was  granted  ;  therefore  where  a  leflee  pleads 
an  affignment  of  a  term  from  an  adminiftrator,  fuch  certi- 
ficate IS  good  evidence.  So  would  the  book  of  the  eccle- 
fiafiical  court,  wherein  was  entered  the  order  for  granting 
adminiftration.  So  would  the  copy  of  the  probate  of  a 
will  be  evidence  of  fuch  an  one  being  an  executor,  but  a 
.copy  of  the  will  would  not  be  evidence  of  it,  Kempion 
and  Crofs,  £.  i  G.  2.    Bul/er's  Nift  Prius,  246, 

So  the  cop^  of  tbe  <ouri  roil  of  a  manor  is  good  evi-  Other  copiei. 
dence;  as  alfo  the  copy  of  a  church-ngifter^  the  copies  of 
town  booh,  and  the  like ;  for  where  the  original  itfelf  is 
good  evidence,  the  iif^mediate  copy  thereof  is  alfo  good 
evidence.     Skin,  584.     L.  Raym.  154. 

And  generally,  wherever  an  original  is  of  a  publick  na^ 
ture^  and  would  be  evidence  if  produced,  an  immediate 
fworn  copy  thereof  will  be  evidence,  as  a  copy  of  a  bar- 
gain and  fale,  of  a  deed  inrollcd,  and  tbe  like;  but  where 
an  original  is  of  a  private  nature^  a  copy  is  rot  evi- 
dence, unlefs  the  original  is  loft  or  de&royed.  3  Sa!k»  154. 
H.  8  ff".  Lynch  and  Clarite. 

On  a  warrant  to  a  conftable  to  dijlrain  goodi  by  virtue 
of  an  z8i  of  parliament ;  the  conftable  makes  diftrefs  and 
returns  tbe  overplus  to  the  offender,  but  keeps  the  war* 
rant.  Refolved,  that  a  copy  of  the  warrant  in  this  cafe 
will  be  good  evidence.  6  Mod.  Sj*  M.  2  An,  M'.rley  and 
Staker. 

So 
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Kvildt  boolu* 


VoBflder  relL 


Terriest* 


ladorfcment  of 
intertll  oa  • 


Shop  book* 


So  a  copy  of  a  toftvi^ion  for  UUing  gam  was  agreed 
to  be  evidence  in  bar  of  an  a£lion  brought  for  the  fame 
offefice.  71  5  G.  3.  K.  and  Mtdlam,  Burr.  Manif. 
1720. 

An  inquifition  poji  morUm  is  evidence,  but  not  con^ 
clufive.  2  T.  Jines  224.  M.  34  C*  2.  Eari  of  Th4Att 
V.  F(2/?#r. 

The  intty  of  the  names  and  titles  of  perfons  in  € 
ebuub'b^k^  either  for  marriages  or  births,  is  evidence, 
but  not  conclufive  evidence,  of  the  marriage  or  birth  of  any 
perfons,  unlefs  the  identity  of  the  perfon  (by  fuch  entries 
intended)  is  fully  proved,  and  alfo  (li^ngthened  with  dr* 
cum(fances,  as  cohabitation,  the  allowance  of  the  parties 
tbemfdves,  and  the  liice.     12  Vin,  89. 

Rolls  or  ancient  books  in  the  biralds  office  are  evidence 
to  prove  a  pedigree  ;  but  an  extraA  of  a  pedigree,  proved 
to  be  taken  out  of  records,  (ball  not ;  becaufe  fuch  ex- 
tract is  not  the  bed  evidence  in  the  nature  of  the 
thing,  as  a  copy  of  fuch  records  might  be  had.  Tiktry 
pf  Evid.  45.     3  Black,  105. 

An  old  tirrier^  or  furvey  of  tf  manor ^  whether  eccte- 
llaftical  or  temporal,  may  be  given  in  evidence  ;  for  tbcRe 
can  be  no  other  way  of  afcertaining  the  old  temivcscr 
boundaries,     ^htory  of  Evid,  44, 

A  terriif  nf  gUbe  is  rrot  evidence  for  the  parfon,  miM 
figned  by  the  churchwardens,  as  well  as  the  parfan;  nor 
then  fteitber,  if  they  be  of  his  nomination :  and  tko'  k 
be  figned  by  them,  yet  it  fcems  to  deferve  very  Ikile  ctm^ 
dit,  unlefs  it  is  Hkewife  figned  by  the  fubftaniiad  inhabit- 
ants. But  in  all  ca(b,  it  is  certainly  ftrong  evidence 
againft  the  parfon.     Id.  45. 

M.iiG,  Serli  aitd  lord  Bartington.  The  indmr/imna 
on  a  bond  by  the  obUgee^  of  payment  of  intercft,  was 
allowed  to  be  givtn  in  evidence  by  bis  adminifiraipr,  to 
take  off  the  prefumption  from  the  length  of  lime.    L. 

By  the  7  J.  c.  li.  No  tradefman  nor  faindicrafmum 
(ball  be  allowed  to  give  his  Jbop^book  in  evidence,  on  an 
a£lion  for  money  due  fot  wares  delivered,  or  for  work 
done,  above  one  year  before  fhe  aflion  brought.  But 
this  not  to  extend  to  any  trading  between  merchant  and 
merchanty  mercharrt  and  tradeftnan,  or  between  tradfef- 
man  and  tradefman,  for  any  thing  dircdly  falling  wiihia 
the  compafs  of  their  mutual  trades  and  merchandize* 

Itk  the  cafe  of  Pitman  and  Atuddox^  1 1  /f^.  A  Jbap^ 
book  was  allowed  for  evidencci  it  being  proved  that  ibe 

fervant 
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fervant  that  writ  the  book  was  dead,  and  this  was  hk 
hand,  and  he  accultomed  to  make  the  entries,  and  no 
proof  was  required  of  the  deh'very  of  the  goods;  and 
Holt  Ch.  J.  faid  it  was  as  good  evidence  as  the  proof  of 
a  witneG's  hand  to  an  obligation  ;  and  he  held,  that  tho* 
the  itatufe  of  the  7  J,  fays,  a  (hop  book  (ball  not  be  evi- 
dence after  the  year,  yet  it  is  not  of  i.ifclf  evidence  within 
the  year,     2  Salk.  690. 

A  man's  tori  cf  accounts  is  no  evidence  for  the  owner  Book  of  «e« 
of  the  book,  kut  for  the  advcrfe  party  ;  for  his  book  can-  «*"»""• 
i)ot  be  of  better  credit  than  his  oath,  which  would  not 
fcrve  in  his  own  cafe.     Tr.  per  Pais,  348. 

In  the  cafe  of  Barry  v.  Bennington^  H.  32  G.  3.  it  was  Stewird*  book* 
determined,  that  on  an  a£lion  of  trefpafs  where  the  right 
to  the  foil  is  in  iflue,  entries  written  by  the  fteward  of  4 
/ormer  owner  from  whom  title  is  derived,  in  a  common 
day  book,  are  admiffible  evidence,  if  fuch  fteward  be 
dead.     Durnf.  zxi^EnJl^  4  V,  154. 

\ti  the  cafe  of  the  Sluun  and  ^W,  the  defendant  Private  books  of 
and  eight  others,  were  incorporated  under  an  aft  made  ««'«»• 
39  EL  by  the  name  of  the  furveyors  of  the  highways  at 
Aihjbury  in  the  county  of  Bucks^  and  were  trufiees  of  a 
charity  called  BiJ/onf s  gift.  An  information  was  pre- 
ferred againft  the  defendant,  for  executing  this  oiEce, 
being  an  office  of  truft,  without  having  taken  the  oaths, 
contrary  to  the  25  C,  2.  c.  2.  To  which  he  pleaded 
not  guilty.  And  now  it  was  moved  for  a  rule,  that  the 
profecutor  might  have  two  books  produced,  which  thefe 
furveyors  kept,  in  which  they  entered  their  elections, 
and  alfo  their  receipts  and  diiburfements  ;  and  that  he 
might  take  copies  of  what  he  thought  necefTary,  and  that 
the  books  might  be  produced  at  the  next  afCzes  at  the 
trial.  But  it  was  denied  by  the  court ;  becaufe  they  ar^ 
perfectly  of  a  private  nature,  and  it  would  be  to  make  a 
man  produce  evidence  againft  himfelf  in  a  Criminal  profe- 
cution.     L.  Raym.  927. 

A  copy  of  an  infcription  on  a  grave-ftone,  hath  b^'en  InferfptioBoni 
allowed  to  be  given  in  evidence.  pnv^&ont* 

The  examination  of  an  almanack,  that  ffich  a  day  of  the  AlnuKk. 
month  was  Sunday^  was  ruled  to  be  fufiicient ;  and  that 
a  trial  of  this  by  a  jury  is  not  neceflary,  altho'  it  is  a 
matter  of  fa£l.     Oo,  Eliz.  227. 

And  the  reafon  why  the  kalendar  in  an  almanack  is  al- 
lowed as  evidence  feemeth  to  be,  becaufe  the  faid  kalendar 
is  part  of  the  book  of  common  prayer,  which  is  efiablilhed 
by  9lA  of  parliament. 

Aq 


6s  2  Cbiljence^ 

Fitber*s  entry         An  almanack  wherein  the  Father  had  writ  the  day  of 
•f  the  cbiW*      the  nativity  of  his  fon,  was  allowed  as  evidence  to  pro?e 
"^  '  the  nonage  of  his  fon.     Roym,  i^. 

Geoexal  hiftory.  Ccmden*s  Britannia  was  offered  in  evidence,  to  prove 
z  particular  cuftom,  but  refufed  ;  for  the  court  held,  that 
a  general  hiflory  might  be  given  in  evidence  to  prove  a 
mMtcr  relating  to  the  kingdom  in  general,  becaufe  the 
nature  of  the  thing  requires^  it;  but  not  to  prove  a  pir- 
ticular  rigbt  or  cuftom  :  So  in  the  cafe  of  St.  Katberine*^ 
hofpital,  Holi  Ch,  J.  allowed  a  chronicle  to  be  evidence 
of  a  particular  point  of  hiftory  in  Edward  ili'e  third*s  time: 
So  a  year  book  may  be  evidence  to  prove  the  courfe  of  the 
court.  And  in  this  cafe  it  was  admitted,  that  her^ilds  books 
ure  good  evidence  as  to  pedigrees,  and  parilh  regifters  as  to 
births  and  marriages,  upon  the  nature  of  the  thing.  But 
in  the  exchequer,  the  queflion  being  whether  the  jthhey  d$ 
Fontibus  was  an  inferior  abbey  or  not,  DugdaU*t  Monajii^ 
fon  was  refufed  for  evidence,  becaufe  the  original  records 
might  be  had  in  the  augmentation  office,  i  SalL  28 1. 
7  IV,  Stainer  and  the  BurgeJJis  of  Drciiwich. 

So  in  the  cafe  of  Cockman  and  Mather ^  ^.  13  C  On 
a  trial  at  bar,  concerning  the  right  of  vincing  Vnivirjky 
college  in  Oxford^  one  of  the  ifl'ues  was,  whether  king 
JIfred  was  founder.  And  the  counfel  for  the  plaintiff 
would  have  given  in  evidence  feveral  hiftoriaos  as  to  this 
point.  But  the  chief  juftice  declared,  that  fuch  evidence 
is  never  admitted,  unlel's  in  proof  of  a  point  concerning  the 
publick  government.  And  the  evidence  was  not  allowed. 
Barnard.  14. 
Similitude  «f  Jt  feems  to  have  been  generally  holden,  fince  the  re- 
>»«iMif.  verfal  of  the  attainder  of  Algernon  Sydnejy  that  fimilitudc 

of  hands  is  not  evidence  in  any  criniinal  cafe,  whether  ca- 
pital or  not  capital.     2  Haw.  431.     L.  Raym.  39. 

*  And,  generally,  it  is  faid,  that  fimilitude  of  hands  is  no 
evidence ;  but  faying  that  he  was  well  acquainted  with 
liis  writing,  and  knew  it  to  be  the  party's,  is  evidence, 
12  yin.  204. 

And  in  general  cafes,  the  witnefs  (hould  have  gained 
his  knowledge  from  having  feen  the  party  write;  but  un- 
der fome  circumfiances  that  is  not'necefTary  ;  as  where  the 
hand-writing  to  be  proved  is  of  a  perfon  redding  abro-cf, 
one  who  has  frequently  received  letters  from  him  10  a 
courfe  of  correfpondence,  would  be  admitted  to  prove  it, 
tho'  he  had  never  feen  him  write.  So  where  the  an- 
tiquity of  the  writing  makes  it  impoffible  for  any  living 
witnefs  to  fwea^  be  ever  faw  the  party  write  |  as  where  a 
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parfon's  book  was  produced  to  prove  a  modus,  the  par- 
fon  having  been  long  dead,  a  witnefs  who  had  examined 
the  parifh  books,  in  which  was  the  fame  per  Ton's  name, 
was  permitted  to  fwcar  to  the  fimilitude  of  the  hand- 
writing, for  it  was  the  beft  evidence  in  the  nature  of  the 
thing,  for  the  parifli  b^oks  were  not  in  the  plaintifF*s 
power  to  produce.     Ihedry  of  tvid  25,  26. 

So  in  the  cafe  of  duld  and  JoneSy  T.  2  (?•  3.  •  On  the 
trial  of  an  iffue  out  of  chancery,  before  lord  Mansfield  at 
the  fittings  in  MiddleftXy  where  it  was  difputed,  whether 
the  name  of  one  IViUiam  Jones^  fubfcribed  to  a  declaration 
qf  truft,  was  genuine;  and,  to  prove  the  hand'Wrhing 
forged,  a  witnefs  was  produced,  who  had  frequently  cor- 
refponded  with  Joms^  but  had  never  feen  him  write: 
hord  Man ffieid"^  upon  debate,  held  him  to  be  a  good  evi* 
dence^  and  his  teftimony  accordingly  was  admitted.    BJaci. 

III.  Of  the  evidence  of  witnejfes. 

It  feems  that  the  twftffion  of  the  defendant,  whether  Confeffio*. 
taken  on  an  examination  before  juflices  of  the  peace,  irv 
purfuance  of  the  1  far  2  P.  W  iW.  ^.  jj,  or  2  fa^  3  P.  far 
AL  €•  10.  upon  a  bailment  or  comrritment  for  felony,  or 
taken  by  the  common  law  upon  an  examination  for  other 
crimes  not  within  thefe  flatutes,  or  in  difcourfe  with  pri« 
vate  perfons,  hath  always  been  allowed  to  be  given  in 
evidence  againft  the  party  confefling,  but  not  againft  others* 
2  Haio,  429. 

It  is  to  be  obferved,  that  there  be  many  circumdances  WitncftAfkU 
that  difable  a  juror,  that  arc  not  fufficient  exceptions '°  ^'^^  P*'*y' 
againft  a  witnefs  :  Thus  the  exception  of  kindred  n  a  good 
caufe  of  challenge  againft  a  juror,  but  not  againft  a  wit- 
nefs ;  therefore  the  iather  may  be  a  competent  witnefs  for 
or  againft  his  fon,  or  the  fon  for  or  againft  his  father* 
Thefe  and  the  like  exceptions  may  be  to  the  credit  of  cre- 
dility  of  the  witnefs,  but  are  not  exceptions  againft  his 
competency.     2  H.  //.  276, 

For,  that  1  may  obferve  it  once  for  all,  the  exceptions  Difference  be- 
10  a  witoefs  are  of  two  kinds,     i.  Exceptions  to  the  cre»  *^j^"  *  credible 
dit  of  the  witnefs,  which  do  not  at  all  difable  him  from  !/,ineii!"*^*^'"'^ 
being  fworn,  but  yet  may  blemifh  the  credibility  of  his 
teftimony  ;  and   in  fuch  cafe  the  witnefs  is  to  be  allowed, 
but  the  credit  of  his  tefticr.ony  is  left  to  the  jury.     2.  Ex* 
ceptions  to  the  competency  of  the  witnefs,  which  do  ex- 
clude 
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€^i^m* 


WitOCft  C01I- 

viAea  of  petit 
biccoy* 


WiBeft  not  to 
«ccuie  b'mielf. 


c]u4e  bim  frqin  giving  hjs  tcflifiony*  .4fl<l  of  ibefc  pDQ^p* 
tipns  the  cogrt  is.che  judge.    ;t  //..//.  276,  277. 

It  ktws  agreed,  th^c  an  acuioder,  judgoieot,  qr  con- 
Vi£)iop  of  trcafon,  felony,  piracy,  praemupire,  perjiirv,  or 
fprgery  on  5  £i,  and  alfo  a  judgement  in  attaint  for  givifi^ 
a  faifc  verdict,  or  in  confpiracy  at  the  fuit  pf  the  king, 
and  alfo  judgment  for  any  heinous  crime  tp  ftand  op  t^e 
pjllory,  or  to  Jbe  whipped  or  branded,  are  good  caufes  of 
exception  againll  a  witnefs,  while  tbey  contiope  in  force. 
2  Haw.  43a,     Theory  p/  Evid.   107.     BuUtr's  iV».  Pr. 

In  the  cafe  of  Pendo^k  apd  Miuhndir^  H,  tSG*  2« 
the  qgeftion  w^s,  whether  a  perfon  cdovi^ed  ^r^  whip- 
ped for  pftit  larceny  fliall  ^  allowed  to  be  a  witpcfs. 
And  the  court  were  clearly  of  opinion  that  beihpil  pot; 
^d  iiiid  it  down  as  a  rule,  that  it  is  the  cri^e  that  cre^^cs 
the  infamy,  and  not  the  punifliment  for  it.  Petjt  larccnf 
is  felony  ;  and  there  is  no  cafe  where  a  perfon  convi£)cd 
thereof  wa?  ever  admitted  to  \)C  a  witnefs,    ^  ff^fl/*  iS. 

But  by  the  31  G.  3.  c»  35.  aficr  reciting,  that  perfons 
copyided  of  grand  larceny  are  by  their  pyniibpi^at  tcftored 
to  their  crc<lit  as  witrefies,  but  that  perfoos  convided  of 
petty  larceny  remain  Incompetent  j  It  is  enja^cd,  that  no 
{)eifop  ihall  be  an  incompetent  witoe^  by  reafba  of  a 
cpnvidion  (or  petty  larceny. 

Alfo,  it  Is  a  general  rule,  that  a  witnefs  ihall  not  ^e 
^(ked  any  quef^ion,  the  anfweungi|o, which  aiig^K  obUg;e 
him  to  accufe  hlmf.lf  of  a  crii;ne  ;  apd  t,hat  his  credit  is 
to  be  impeached  only  by  general  accounts  of  his  charafier 
and  reputation,  and  not  by  proofs  of  particular  ciioies, 
whereof  he  ncvet  was  convided.     Id. 

And  a  man.  (hall  not  be pjtrmitted  tp  fwear^  that  be  was 
Juborned  and  perjured.     $i.  TV,  V.  3.  427. 

And  L.  Coke  fays,  a  witnefs  alleging  his  own  infamy 
or  turpitude,  is  not  to  be  heard.     J^.Inft.  279* 

1  bus  a  wife  was  difallowcd  to  be  a  witnefs  to  prove  her 
hufband  had  no  accefs  to  her  in  a  cafe  of  badaxdy.  Sijf. 
Cafes^  V.  2.  175.  A',  and  Readings  M,  8  G,  2. 

Bb't  in  the  caie  of  AT*  v.  Br<nmUy^  the  court  faid,  that 
the  reputed  mother  is  a  competent  witnefs  to  prove 
the  illegitmucy  of  her  chiidred.     Durnf.  and  Eaft.  6  V, 

330-  (^) 


{a)  See  tkis  cafe  and  feveral  others  on  the  fame  fubjeft, 
title  B AST AR Ds^  i»— And  alfo  Pooa.  (StttUmgnt  fy  M^r^ 
tfagej 

It 


Ic  feems  clear  at  this  <iay,  that  outlawry  in  a  p^rfonal 
a£kion  is  not  a  good  exceptbn  agatnft  a  witncfs^  as  it  is 
againft  a  juror,    a  Haw.  43  j. 

A  perfon  convidcd  of  feionjr,  mho  is  admitted  to  his  witmA  coa« 
clergy,  and  burnt  ift  the  band,  is  thereby  re^enabled  to  be  ^^^  ^  ^<^^^ 
a  witnefs.    Id. 

And  it  feems  agreed,  that  the  kiog*s  pardon  of  treafon 
or  felony,  after  a  convi^ion  or  attaiiiiler,  reftores  the  party 
to  his  credit.     2  Haw.  433-      • 

I^dils  cannot  bewicnefles,  that  is,  fuch  who  profefs  Infidcb,  jewt^ 
no  religion  that  can  bind  their  confciences  to  fpeaic  truth,  ^fj^^"!^!!!^* 
Bat  when  any  perfon  profeiles  a  religion  that  will  be  a  tie         ^^'^^ 
upon  Uai,  he  ihall  be  admitted  as  a  witnefs,  and  fwora 
according  to  the  ceremonies  of  his  own  religion;  for  it 
would  be   ridiculous  to  fwear  a  witnefs  upon  the  holy 
cvaageKfb,  who  did  not  believe  thofe  writings  to  be  fa<* 
Cfed.    Thus  Jews  are  always  fworn  upon  the  oldtefta* 
iBeiit ;   AiabQfMtani  on  the  koran  ;  thofe  of  the  Gifit^ 
religion  according  to  the  cerenonief   of  that  religion. 
BulUr'shli.Pr.tfit. 

Want  of  difcretion  is  a  good  exception  agaioft  a  wit*  Witwft  wnt* 
nefss  on  which  acconnt  alone  it  feems^  that  an  iniaot  i°i'i^^»*^^«^ 
may  be  caceepted  againft.     2  Haw,  434. 

But  tf  an  infant  be  of  the  age  of  14  years,  he  is  as  Witneftbeiaf 
to  this  purpofe  of  the  age  of  difcretion,  to  be  fworn  as  •"  **'^« 
a  wilneis ;   but  if  under  that  age,  yet  if  it  appear  that 
he  bath  a  competent  difcretion,  be  may   be  fworn. 
2  H.  H.  278. 

And  in  many  cafes  an  infant  of  tender  years  may  be 
examiaed,  where  the  exigence  of  the.cafe  requires  it ; 
which  poffibly,  being  fortified  with  concurrent  evidences* 
snay  be  of  fome  weight ;  efpectally  in  ca&s  of  rape,  bug- 
gery, and  fuch  crimes  as  arc  pradifed  upon  children. 
2  Af. //•  279.  284.  {a) 

But  in  no  cafe  (ball  an  infant  be  admitted  as  evidence^  Wttn«ff  vaftte 
without  oath*    ftr.yoo.     ijtti*2g*  fworn. 

And  in  PawilN  cafe  tried  before  Gould  J.  at  Ttrk  17759 
^Rfhicb  was  an  indidment  for  a  rape.  The  profecutrix 
was  an  infant  between  6  and  7  years  of  age ;  and  upon  the 
.prefuoiptlon  of  law,  that  a  child  under  the  age  of  7  yeara 
is  incapable  of  underftanding  the  nature  of  an  oath,  and 
is  therefore  incompetent  to  cake  it,  flie  was  admitted  to 
give  hec  evidence  againft  the  prifoner  without  being  fworn. 

(a)  For  mott  pa  this  fubje^,  kt  title  Ikfants. 
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The  prifonet  was  acquitted  upon  her  teftioiony.  The 
judge  however  conceiving  tbac  by  Uiw,  every  prifoQcr 
muft  be  convifled  upon  legal  evidence,  and  that,  efpecially 
in  criminal  cafes,  no  evidence  can  be  legal  unlefs  it  is 
given  upon  oath,  he  mentioned  the  cafe  to  the  judges; 
and  a  majority  of  them  were  of  opinion,  that  in  criminal 
cafes  no  teRimony  can  be  received  except  upon  oath. 
Leaches  Cr.  Law^  104. 

And  in  the  cafe  of  K.  v.  Brafier  in  the  year  17789 
it  was  determined  in  the  fame  manner.  Ltach^i  Or.  Law. 
104.  {a) 

And  Mr.  J.  Buller  fays,  in  regard  to  children,  there 
feems  to  be  no  precife  time  fixed  wherein  they  are  ex- 
cluded from  giving  evidence  \  but  it  will  depend  in  agicai 
sneafure  on  the  fenfe  and  underftanding  of  the  child,  as  it 
(hall  appear  on  examination  to  the  court.  However  tl 
feems  to  be  fettled,  that  a  child  under  the  age  of  ten  ilull 
in  no  cafe  be  admitted ;  but  after  thai  age,  if  the  child 
appear  to  have  any  notion  of  the  obligation  mS  an  oatb^ 
after  there  has  been  a  foundation  laid  by  other  witneiles 
to  induce  a  fufptcion,  the  child  (hall  be  admitted  to  prove 
the  fad.  Doubtlefs  the  court  will  more  readily  admit 
fuch  a  child  in  the  cafe  of  a  pcrfonal  injury  (fuch  as  rape) 
than  on  a  queftton  between  other  parties  ;  and  perhaps  in 
fuch  cafe,  would  even  admit  the  infant  to  be  examined 
without  oath ;  for  certainly  there  is  much  more  leafoa 
for  the  court  to  hear  the  relation  of  the  child,  than  to  re- 
ceive it  at  fecond  hand  from  thofe  that  heard  it  (ay  fo» 
In  cafes  of  foul  fads  done  in  fecret  where  the  child  is  the 
party  injured,  the  repelling  their  evidence  entirely 
is,  in  fome  meafure,  denying  them  the  protedion  of 
the  law  I  yet  the  levity  and  want  of  experience  in  cbiidren, 
is  undoubtedly  a  ctrcumfiance  which  goes  greatly  to  their 
credit.  Butter^ s  Ni.  Pr.  293. 
Witnefi  keiog  •  By  7  &  8  /^.  r.  34.  no  ^uakn  (ball  be  allowed  to  give 
QuAicer.  evidence  in  any  criminal  caufe,  except  upon  oath, 

witneft  J»itr.         ^^  feems  an  uncontefied  rule  in  all  cafes,  that  it  is  a  good 
cAwi.  *     exception  againft  a  witnefs  that  he  is  either  to  be  a  g^imr 

€r  lofir  by  the  event  of  the  caufe,  whether  fuch  advantage 
be  dired  and  immediate,  or  coqfequcntial  only*     2  /&w. 

433- 

Thus  in  an  information  upon  the  ftatute  of  vfury^  the 

party  to  the  ufurious  contrad  (hall  not  be  ><|mitted  to  be  a 

{0)  See  this  cafe,  title  Infants. 

wUne(s 
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itritnefs  agatnft  the  ufurer,  for  in  effed  he  flxould  be  wit* 
tick  in  his  own  caufe,  and  (bould  avoid  his  own  bonds 
and  afltirances,  and  difeharge  himfelf  of  the  mone^  bor* 
rowed,     i  Ifffi  b. 

Thus  alfo  an  attorney  ought  not  to  be  examined  againt 
bis  ciUfitj  becaufe  he  is  obliged  to  keep  his  fecrets  :  but 
of  his  own  knowledge  before  retainer,  he  may  be  exa- 
mined as  a  witners,  if  ferved  with  a  fubpoena.  fFood. 
k»  4.  c.  4. 

But  upon  ah  indiflmcnt  for  hatiery,  or  the  like, 
the  party  grieved  may  be  a  witnefs  ag^inft  the  defend- 
anty  becaufe  the  profecution  is  at  the  fuit  of  the  king. 
/*.  ^.5. 

And  by  27  G.  3.  c»  2g.  where  pecuniary  penalties  or 
parts  thereof  are  given  to  the  poor^  the  inhabitant  of  any 
place  may  be  a  competent  witnefs  to  prove  an  ofFenre, 
though  the  place  m«ty  be  benefited  by  the  convitTiion  of  the 
offender,  unlefs  the  pehalty  exceed  .20  !• 

And  in  many  criminal  ca/esy  from  the  ncceflity  of  the 
thing,  intereded  perfons  are  allowed  as  witnefl'es.  As 
where  the  owner  profecutes  an  indidtmeni  of  felony  for 
fioien  goods,  he  is  concerned  in  intertft  ;  for  he  will  be 
entitled  to  reOitution  :  and  yet  his  evidence  is  admitted^ 
So  in  removing  an  indidiment  by  certiorari  from  the  fef- 
fions  to  the  king's  bench  ;  tho'  the  profecutor  in  that  cafe, 
if  the  defendant  be  convi6ted,  is  entitled  to  his  oofts,  ycc 
he  is  allowed  as  a  witnefs.  So  where  a  man,  in  cafe  of 
convidlton  of  the  offender  for  a  robbery,  will  be  entitled 
to  a  40).  reward;  yet  his  evidence  (half  be  received. 
And  by  Parker  Ch.  J.  As  to  the  cafes  where  a  40 1.  re- 
ward is  given,  they  admit  of  this  anfwer ;  that  the  inten- 
tion of  thofe  a£ts  vi'-ould  be  quite  defeated,  if  fo  be  the  re- 
ward (hould  rake  ofF  the  evidence.  The  fame  anf'^er  may 
fervc  to  the  cafes  put  upon  an  indictment  of  felony  fur 
fioien  goods ;  and  where  the  indidiment  is  removed  by 
certiorari :  for  none  in  the  firft  cafe  but  the  owner  can 
prove  the  property  of  the  goods  ;  and  in  the  fecond,  if 
the  giving  of  cofis  (hould  take  ofF  the  evidence  of  the  pro- 
secutor, (he  ^Gt  of  parliament  defigned  to  difcountenance 
the  removing  of  fuits  by  certiorari,  would  give  the  greaiclt 
encouragement  to  them  that  is  poffible.  10  Mod.  193. 
If.  12  Ar/.  ^  and  Mufcot. 

Alfo  it  feems  agreed,  that  it' is  no  good  exception 
againft  a  witnefs,  that  be  has  a  maintenance  from  thz 
king  i  for   every   one   may  maintain  his  own  witnefTes. 

2  Haw.  434, 

Vol,  !•  U  u  Thus 
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Thus  alfo,  one  eommomr  may  be  a  witnefs  for  anotW 
ehiffiing  common^  becaufe  in  efFcd  it  charges  himfelf  |  that 
is  to  (aV)  he  admits  another  to  have  common  with  hioi- 
felf.  But  if  (he  prefcr'tption  be,  that  all  the  inhabitants  of 
fuch  a  place  ought  to  have  common  there,  one  of  the 
inhabitants  cannot  be  a  witnefs,  to  prove  that  another  of 
the  faid  inhabitants  ought  to  have  common  tbere^  becaufe 
jn  t^cSt  he  would  fwear  to  give  himfelf  right  of  commoo 
thire.     L.  Raym.  731. 

A  trufiee  may  be  a  wiinefs,  if  he  hath  releafed  his  (ruft  ; 
but  not  if  he  hath  conveyed  it  over,  Sid,  315.  AL  18  C  2. 
*  Sttvens  and  Gerrard, 

An  heir  at  law  may  be  a  witnefs  concerning  the  title  to 
the  land,  but  the  remainder-man  cannot,  for  he  hath  a 
prefcnt  intereft,  but  the  heirfliip  is  a  mere  contingency. 
1  Salk.  183-  At  lo//'.  Smith  and  Blackbaw. 

in  evidence  to  a  jury  at  bar,  a  fpecial  iiTue  by  rule  of 
court  was  directed  to  try  the  cuftom  of  lady  Percie*%  manor 
of  IVeftward  in  Cumberland^  whether  fines  on  the  tenants 
on  their  lord's  death,  be  due  to  the  heirs  or  fucceflbrs  of 
the  lord,  during  his  minority  ;  the  defendant  excepted  to 
the  ftewafd,  becaufe  he  had  a  fee  on  admifiion,  but  it.  was 
not  allowed,  and  he  was  fworn.     3  Keb.  90. 

A  witnefs  laying  a  uagir  m  the  caufe,  is  no  hindrance 
to  his  being  a  v^ritnefs  3  for  the  other  has  an  intereft  in  his 
evidence  which  he  cannot  deprive  him  of,  Fanjt.  ^u 
Str.  652. 

If  a  perfon  apprehends  himfelf  to  be  interefted,  tho*  in 
Ari6tnefs  of  Uw  he  is  not,  yet  he  ought  not  to  be  fwora  : 
as  where  the  witnefs  for  the  plaintiff  apprehended  that  if 
the  plaintiff  fhould  recover,  he  would  remit  a  claim  of 
feme  money  which  he  (the  plaintiff)  had  upon  this  wit* 
nefs ;  but  if  he  (hould  not  recover,  he  would  not  remit  it  j 
although  in  flri£inefs  of  law,  his  recovering  or  not  re- 
covering in  that  cafe  would  not  alter  the  claim  :  or  as  ia 
cafe  where  the  witnefs  owned  himfelf  to  be  under  an  ho- 
norary, though  not  under  a  binding  engagement,  to  pa^ 
the  cofts.     Str.  129. 

If  a  man  hath  been  examined  on  interrogatories,  being 
at  that  time  difintereflcd,  and  afterwards  becomes  inters 
eikd,  his  depofltion  may  be  given  in  evidence;  becaufe 
his  evidence  mud  be  taken  as  it  flood  at  the  time  of  his 
examination.  So  if  a  witnefs  to  a  bond  becomes  after- 
wards reprefentative  of  the  obligee,  his  hand  Iniift  be 
proved  in  like  manner  as  if  be  were  dead«  zJti.GiS' 
%  Vtziy  44, 

In 
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In  the  caf^  of  JT,  v.  Prober  and  others,  M  31  (?*  j* 
On  an  appeal  againft  a  ^^^r  r^//  fetting  forth,  that  feveral 
perfons  were  omitted  in  the  rate  who  poflefTed  rateable 
property.     ObjeSiion   was   t^iken   on    hearing    the    ap* 

Eeai  to  the  evidence  of  feveral  perfons  on  account  of  their 
eing  liable  to  be  rated,  altho*  they  were  nat  in  fa£i  rated. 
The  ftflions  being  of  opinion  that  fuch  teftimony  was 
incompetent,  refufed  to  receive  the  fame.— —But  b,y 
L.  Kenfon  Cb.  J.  {inter  alia)  :  The  poor  rates  are  made 
for  a  (hort  fpace  of  time  only ;  they  are  adapted  to  the 
£tuation  of  the  parifii  at  the  time  they  are  made,  and 
perfons  who  are  liable  to  be  rated  one  month  may  not  be 
{o  in  the  next.  The  rateabillry  of  one  perfon  cannot  ef- 
k&.  that  of  another;  and  therefore  whatever  rateable 
property  one  perfofi  may  have  in  the  parifb,  yet  as  his 
name  is  not  imerted  in  the  rate,  his  teftimony  was  im« 
properly   rejeQcd>  ■     BulUr  J#    I    have   often    heard 

L.  Mansfield  fay,  that  the  queflion  whether  the  evidence 
be  admiflibte  or  not,  depends  on  the  fubjecl  matter  to 
which  it  is  applied.    In  his  cafe  a  witnefs  is  called  to 
prove  that  the  appellants  have  rateable  property,   who  is 
himfelf  liable  to  be  rated,  but  is  not  rated,     it  has  been 
argued,  that  a  perfon  who  is  liable  to  be   rated   only,  is 
equally  an  incompetent  witnefs,  as   if  he  were  adiually 
rated  ;  but  there  is  a  material  difference  between  the  two 
cafes.     It   has  been  fettled  in  fo  many  cafes  at  nifi prius 
that  the  liability  to  be  rated  is  no  objedlion  to  his  being 
called  as  a  witnefs,  that  it  is  now  confidered  as  an  efta* 
blifbed  point.     The  firft  queftion  on  this  fubjedt  arofe  be* 
fore  Mr.  Baron  Burland  at  Salifiury^  in  an  adion  on  a 
penal  ftatute,  which  gave  part  of  the  penalty  to  the  parifh ; 
and  a  perfon  being  called  as  a  witnefs  to  fupport  the  ac- 
tion who  was  liable  to  be  rated  to  the  poor,  it  was  ob- 
Jeded  that  fuch  liability  rendered  him  incompetent ;  but 
that  learned  judge  faid,  that  as  he  was  not  rated,  he  had 
not  an  immediate  intereft  at  that  time,  and  the  witnefs 
was  admitted.     The  fame  point  has  fince  been  repeatedly 
xulcd  by  different  judges.    The  rule  ftated  by  one  of  the 
counfel,  that  the  witnefs  is  to  be  totally  indifferent  at  the 
time  when  he  is  examined,  is  not  accurate  :  if  fuch  a  rul^ 
were  to  prevail,  every  objedion  which  now  goes  ,to  the 
tndit  of  the  witnefs  only,  would  render  him  incompetent. 
That  ride  more  properly  applies  to  jurors^  who  are  re- 
jeAed  00  very  flight  grounds.     I  take  the  rule  to  be  this  ; 
(hat  if  ibe  witnefs  can  derive  no  benefit  from  the  caufe  thca 
U  u  2  before 
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before  the  court,  he   is   competent.— »-«Gr^  }•  of  the 
fame  opinion.    Order  of  felEons  quaOied.     Durnf.  and 

And  in  the  cafe  of  Jf.  v.  Snuih  Lynn^  T.  34  G.  3.  upon 
an  appeal  refpe£bin^  a  fettlement,  one  CbarUs  Newman^ 
the  owner  of  a  boufe  and  other  eftates  in  the  parifli  re- 
moved from,  and  alfo  occupier  of  a  fmall  garden  ground 
in  the  fame  parilh,  aifo  his  own  property;  and  one  Simm 
Nifvfnan^  who  is  alfo  an  occupier  of  a  dwdling  fiotife  ia 
the  fame  parifh  of  5  1.  a  year,  but  neither  of  them  aficfled 
to  the  poor's  rate  there,  were  produced  as  witneiles,  but 
fcjefled  by  the  court  on  the  ground  of  their  being  rateable^ 
and  therefore  intercftcd  in  the  event  ot  the  appeal.  — //ar- 
t'fy  and  Perceval  endeavoured  to  {be>y,  that  this  cafe  was 
difficient  from  the  above  cafe  of  iT.  v.  Pipjfer^  for  here  the 
witnefles  have  a  permanent  property  in  the  pariQi  for 
which  it  is  found  they  were  liable  to  be  rated,  and  are  di* 
redlly  intercfted  in  defeating  the  fettlement  in  their  own 
j)aii(h,  as  they  would  be  liable  to  the  future  maintenance 
6f  the  pauper.  Otherwife  the  reafon  for  admitting  the 
competency  of  thefe  witnefles  will  alfo  extend  to  admitting 
the  evidence  of  a  parifliioner  who  is  in  fa£t  rated,  provid^ 
he  has  paid  the  rate;  becaufe  aK  may  equally  be  faid  in 
that  cafe,  that  fuch  perfon  having  paid  his  quota,  can  have 
no  intereft  in  the  application  of  the  money  rolledid  under 
it ;  and  in  both  tafes  the  party  is  liable  to  all  future  rates. 
X.  Keri)m  Ch.  J.  faid,  that  with  refpcS  to  the  competency 
of  thefe  witneiles,  I  fee  no  reafon  to  depart  from  the  opi- 
nion given  in  the  cafe  of  K.  v.  ProJJir^  DurnJ.  and  Eaft% 
5  V.  664. 

But  in  the  cafe  of  Sxmn  v.  BtlU  &c.  M^  34  C  3.  it 
was  determined,  that  if  the  fubfcribing  witneb  to  a  bond 
given  to  indemnify  a  parifh  againll  the  charge  of  a  baftard 
ctiild,  be  interefled  in  fuch  parifli,  as  well  at  the  time  of 
the  atteftation,  as  at  the'trial ;  he  cannot  be  examined  as  a 
witnefs  to  prove  the  execution  thereof;  nor  is  proof  of  his 
liand-writing  fufflcient  for  that  purpofe.  Dumf,  and  Eqfl^ 
5  V.  371. 

In  I  he  cafe  of  K.  v.  LittU  Lhmlty,  H.  35  G.  3.  The 
quarter  feffions  for  Durham  quaihed  an  order  for  the  re- 
moval of  J.  Greenuall  an  ideot^  frohi'  LittU  LumUy  to 
Lamejley  ;  lubje(%  to  the  opinion  of  thi^  tburt  on  the  follow- 
ing cafe.  The  refpordentsi  ,tb  piiove  the  birth  of  the 
pauper,  called  £.  Morallee  an 'iijbabitant  of  £tfm/&y,  not 
rated  to,  nor  paying  any  parocllnil  tlsucc9>  but  on  the 
15  contrary 
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contrary  receiving  relief  from  the  townfhip;  but  (he  Jc- 
clinrd  to  give  her  evidence  voluntarily  i  tncy  then  called 
S.  Hall^  wife  ot  IV.  Hally  to  identify  the  pauper,  who 
were  inhabitants  of  Little  Lumley^  but  were  not  rated  to 
nor  pay  any  parochial  taxes.  1  he  feffions  being  of  opi- 
nion that  £.  AJcralUi  was  not  compellable  ro  give  evi- 
dence on  the  part  of  the  rcfpondtnrj,,  and  that  S.  Hall 
was  inadmiiTible,  oti  account  of  her  bemg  an  inhabirant 
of  Little  Lumliy^  refufcd  to  examine  her,  and  the  re- 
fpondents  not  producing  any  other  witnefs,  the  appeal 
was  allowed.— -The  uurt  faid  that  the  mere  circumflance 
of  the  inhabitancy  [a)  did  not  create  an  interefl:  in  the 
laft  witnefs  called,  fu  as  to  make  her  an  incompetent  wit- 
nefs, and  there  was  no  reafun  why  the  former  (bould  not 
be  compelled  to  give  evidence  ;  and  they  ordered  the  cafe 
to  be  fent  back  to  the  feffions  to  be  heard.  Durnf.  and  Eajl^ 
6  V.  ,57. 

It  feems  agreed,  that  the  hufband  and  wife  being  as  one  HuAmd  and 
and  the  fame  perfon  in  afFcd'on  and  intcreft,  can  no  more  ^^^^* 
give  evidence  for  one  another,,  in  any  cafe  wbatfoever, 
than  for  themfelves ;  and  that  regularly  the  one  fliall  not 
be  admitted  to  give  evidence  againjl  the  other,  nor  the 
examination  of  the  one  be  made  ufe  of  againfl  the  other, 
by  reafon  of  the  implacable  di/Tention  which  might  be 
caufed  be  it,  and  the  great  danger  of  perjury  from  taking 
the  oaths  of  per fons. under  fo  great  a  bias,  and  the  extreme 
hard(hip  of  the  cafe.  Vet  fome  exceptions  have  been  al- 
lowed in  cafes  of  evident  neceffity  j  as  in  the  lord  Audlcy'% 
cafe,  who  held  his  wife,  while  his  fervant  hy  his  command 
ravifhed  her;  or  wh-re  a  man  is  indidled  for  a  forcible 
marriage  on  the  ftatute  of  the  3  //  7.  or  where  either  a 
hufband  or  wife  have  caufe  to  demand  fureties  of  the  peace 
againft  the  other.     2  Haw.  431,  . ,32. 

H.  28  G.  3.  AT.  v.  inhabitants  ot  CUviger,  This  was 
a  cafe  upon  a  fettkmpnt.  On  hcaiing  the  appeal,  J. 
Wbitehiad  the  p;iu;>er  was  called  by  the  rcm.van^s  ti) 
prove  his  marriage  with  Man^try^  who  wa-  remov  d  dli>ng 
wi:h  him  as  his  wife,  which  marriai;e  he  fwore  'o;  he 
afterwards  was  called  by  the  appellants  to  prove  a  fornur 
marriage  with  one  Elen^  when  he  (wore  he  never  was 
married  to  her.     EJea  was  then  called  to  prove  her  mar- 


l^)  SjCC  K*  v,  Profer,  Ante  under  this  head. 
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riage  with  him,  but  her  evidence  was  refu(e4  by  (he  tkCn 
fions,  becaufc  fuch  evidence  Qiew^d  bim  to  have  beea 
guilty  of  bigamy.  And  it  was  boiden  by  the  court,  that 
a  wife  Ihall  not  be  called  ih  any  cafe  to  give  evidence, 
even  tending  to  criminate  her  hufband.  Durnf,  and  Eofij 
2  V.  263, 

Alfo  in  the  cafe  of  Dovis  v.  Dintmoij/^  E.  32  G.  3.  it 
was  determined  that  hufbands  and  wives  cannot  ia  any 
cafe  be  witnefles  either  for  or  againft  each  other. 
Durnf.  and  Eafi^  4  V.  678. 
ru<)g0orjttrer  It  feems  agreed^  that  it  is  no  exception  again  ft  a  per« 
^cmg  a  wuflefi,  f^^*^  giving  evidence  either  for  or  againft  a  prifooer., 
that  he  is  one  of  the  judges  or  jurors  who  are  to  try  hiai« 
2  Haxu.  432- 

But  where  a  juror  is  called  upon  to  give  his  evidence, 
he  ought  to  give  it  upon  oath  openly  in  court,  and  not  be 
examined  privately  by  iiis  compantoos.  Bac.  Abr,  £vid. 
A.  2. 
Witoefi  beiag  It  hath  been  long  fettled,  that  it  is  no  exception  againft 
toucoiDflice.  2L  witnefs,  that  he  hath  confeflcd  himfeif  guilty  of  the  fame 
crime,  if  he  hath  not  been  indided  for  it ;  for  if  no  ac- 
complices were  to  be  admitted  as  witnefles,  it  would  he 
generally  impoffible  to  find  evidence  to  convi<S  the  greateft 
offenders.     2  Haw,  432. 

Alfo  it  hath  been  often  ruled,  that  accomplices  who  are 
indided  are  good  wicneiFes  for  the  king,  until  they  be 
conviAed.     Id.  >• 

Alfo  it  hath  often  been  adjudged,  that  fuch  of  the  dpr 
fendants  in  an  information,  againft  whom  no  tyidexicz  is 
given,  may  be  witnefles  for  the  others.     Id* 

It  hath  been  alfo  adjudged,  that  where  three  perfuns  are 

fued  in  three  feveral  a£lions  on  the  ftatutc  for  a  fuppoicd 

perjury  in  their  evidence  concerning  the  fame  thing,, they 

may  be  good  witneflTes  in  fuch  adtipos  for  one  another.  Id. 

Witncrtanillen       It  fecms  agreed,  that  it  is  no  good  exception  againft'a 

or  bofiimiq.       ^itncfs,    that  he  is  an  alien,  or  villein*    or   bondman. 

2  Haw.  434.  -  .» 

Witnefi  blind.  There  were  two  witneflTes  to  a  deed«  s^nd  one  of  them 
was  bUnd.  it  was  ruled  by  H9lt  Ch*  J*  that  fuch  ^ieed 
might  be  proved  by  the  other  witnefs,  and^ead  4  or  oiight 
*  be  proved,  without  proving  that  rhis  blind*  wUne(s  is  deld; 
or  without  having  him  at  the  trial,  proving  only  his 
hand.  L.  Raym,  j^^.  Wood  and  Dr\iry», 
Witaefiover  If  a  witnefs  is  beyond  the  fea,  it  is  af^al  tq  p^ove.(us 

^*  hand,  and  that  he  is  beyond  the  fca*.    12  f^Mn'  2^4*. . 

Tbcie 


There  were  (wo  witnefles  to  a  bond  ;  one  In  /IfrUa  \  ^  WtneCi  bccomt 
and  the  other  in  Bedlam,  mad  :  On  tn  order  to  prove  an  >(>^'<*«* 
exhibit  viva  voce  in  chancery,  a  witnefs  proved  thefe  fa£is, 
and  their  hands  to  the  bond  as  if  dead.     T",  5  &  6  G«  2. 
12  Vimr  224. 

In  the  cafe  of  Dot  on  the  feveral  demifes  of  Church  Wirneft  mty 
and  Phillipi  againft  Pirklns  and  others,  T.  20  G.  2.  It  ''^"'^  ^'  «>«• 
was  adjudged,  1  hat  a  witneis  may  refresh  his  memory  by  persj  i^c« 
tf}jry  book  or  p»per,  provided  he  can'  afterwards  fwear  to 
Che  fad  from  his  own  recolledion  -,   but  if  he  cannot 
fwear  lo  the  fa£t  from  recolledion  any  fATiher  than  as 
finding  it  entered  in  a  book  or  pjper,  then  the  original 
book  or  paper  mod  be  produced,  for  he  ihall   not  be  al- 
lowed to  give  evidence  from  a  copy  or  cxirad  from  it. 
Durnf,  and  Eaft^  3  V.  749. 

If  a  witnefs  to  a  deed  is  dead,  it  is  ndt  fuflSicient  to  Witnefidead. 
prove  his  hand*writing,  but  it  muft  be  proved  alio  that 
he  is  dead.     2  AtL  48. 

And  where  a  perfon  has  lived  abroad  for  fomc  years, 
«rer  a^reding  a  deed,  there  muft  be  ftri£l  proof  of  his 
deah  :  Oiherwife  it  is»  where  the  witnefs  has  lived  con- 
ilandv  in  England^  from  the  time  of  fubfcribing  his  name 
to  the  day  of  his  death  ;  for  in  that  cafe,  a  flight  evidence 
of  his  death  is  fuiEcient,  efpecially  where  (he  perfon  who 
proves  his  hand  knew  him  intimately,  who  (wears  that 
he  believes  him  dead.     Id* 

But  where  the  witnefs  is  dead,  it  is  fuflicient  <o  prove 
the  witnefs's  hand,  without  proving  the  hand  of  the  party. 
^^Vin€t^^^. 

The  fayings  of  a  dead  man  are  not  to  be  given  in  evi- 
dence to  prove  a  ^jarticular  fa£t ;  they  are  only  to  be  ad- 
mitted in  proof  of  general  ufages  and  cuftoms;  but  as  for 
a  particular  fad,  lying  in  the  knowledge  of  a  particular 
perfon,  by  bis  death  the  evidence  is  loA.  £/.  7r« 
V.  5.  456. 

And  it  hath  been  agreed,  that  the  evidence  given  by  a 
witnefs  atone  trial,  cannot  in  the  ordinary  courfe  of  juf- 
cice  be  made  ofe  of  againft  a  defendant,  on  the  death  of 
fuch  witnefs  at  another  trial.     2  Haw.  430. 

In  the  cafe  of  murder,  what  the  deceafed  declared  afte^ 
•the  wound  given,  may  be  given  in  evidence.  12  Vimr 
118. 

Bat  where  fuch  declasation  is  reduced  into  writing,  the 
writing  itfelf  mvft  be  produced,  a«il  sot  evidence  cheieof 
given  viva  vci^    Id.  119. 

U II  4         .  It 
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Hctf&y*  ^*  '*  *  general  rule  that  hrarfay  is  no  evidence  5  for  no 

fcvidencc  is  to  be  admitted  but  what  is  upon  oath  ^  for  if 
the  firft  fpeech  was  without  oath,  another  oath  that  there 
pras  fuch  fpeech,  makes  it  no  more  than  a  bar*-  <peaking| 
and  fo  of  no  value  in  a  court  of  juftice ;  and  beride%  the 
adverfe  party  had  no  opportunity  of  a  crofs  examina^ 
tion  ;  and  if  the  i^itnefs  is  living,  what  he  has  been 
heard  to  fay  is  not  the  bed  evidence  that  the  nature  of 
the  thing  wi  1  admit.  But  tho'  hearfay  ought  not  to  be 
allowed  as  dire&  evidence,  yet  it  may  be  allowed  in  cor- 
roboration of  a  witnefa's  tefiimony,  to  (hetv  that  be  af« 
firmed  the  fame  thing  before  on  other  occafions,  and  that 
he  is  Aill  conftant  to  himfelf.  So  where  the  ifftie  is  oa 
4the  legitimacy  of  a  perfon,  it  feems  the  pra<£^icc  to  admit 
evidence  of  what  the  parents  have  been  beard  to  fay^ 
either  as  to  their  •  being  or  not  being  married,  for  the 
prefumption  writing  from  the  cohabitation  is  either  ftrengch- 
ened  or  deftroyd  bv  fuch  declarations,  which  aliho'  not 
to  be  given  in  evidence  dircAiy,  yet  they  m^iy  be  affigned 
.by  the  witncfs  as  a  reafon  for  his  belief  one  w^y  or  other. 
So  hearfay  is  gor*d  evidence  tp  prove  who  was  a  miin's 
grandfather,  when  he  married,  what  chile  ren  be  had,  and 
the  bice,  of  which  it  is  not  reaf>nable  toprefume  that  there 
is  better  -evidertce.  So  to  prove  thar  a  man's  father  or 
x>thcr  kinfman  beyond  the  fea  is  de^d,  the  common  repu* 
tation  and  belief  of  it  in  the  family  give»  credit  to  fuch 
evidence ;  and  for  a  ({ranger  it  would  be  good  evidence, 
if  a.prrfun  fwore  that  a  brother  or  other  near  relation  had 
told  him  fo,  which  relation  is  dead.  So  in  queiiioAs  of 
prefer! ption,  it  is  allowable  ro  give  hearfav  evidence,  in 
order  to  prove  genrral  reputation-;  «id  where  the  ifliic 
^as  of  a  right  to  a  way  over  the  piainiifPs  clofe,  the  de- 
feiKlants  were  admitted  to  give  evidence  of  a  cOnverfattoa 
i)et ween  pet  fons  not  intereded,  tben  dead,  wherein  the 
right  to  the  way  was  agreed.     Tbtory  of   Evid^   i\\^ 

So  in  eftab  i(hing  a  title  to  an  eftate  upon  a  pedigree, 
evidence  that  a  man  has  not  been  heard  of  for  many  vears, 
is  fufEcient  evidence  ^r/m<2  faue  to  prove  him  dead  without 
Tifluc,  fo  as  to  put  the  opp  fite  party  upon  proof  that  heiliU 
exids.  Many  |>er/on9  go  to  the  Eaft  and  W^  Ind&ts^ 
and  are  never  heard  of  more.  In  the  mean  time  what  is 
ndofie  upon  fuch  a  trial  is  no  injury  to  the  man  -ox  his 
jgiie,  if  Jxe  or  they  iball  afterwards  af^ir  and  claim  the 
rftate.     Black.  Rep.  40^  .  . 

:  Hearfay 
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'H4-arfay  evidence  from  a  wife  whofe  hofband  is  Vmng 
abroad,  of  h'9  declaration  refpedin^  his  fe'tiement,  is  ad- 
Diiiiible  when  fup  orted  by  flight  circumftances.  K.  v. 
ffoly  Trinity  in  ii'atiham^  M.  22  G.  3.     Cald.  Caf.  141. 

JV.  Of  procefs  $0  caufe  witnejfes  to  appear. 

The  c -mpulfory  means  to  bring  in  witnefles,  are  of  Two  wavt  of 
two  kinds,  i.  By  proccfs  of  fub^na{K)  iiiued  in  the  «»"j"'"«*i*«fl« 
king's  name  by  the  juliices*  or  oTt>ers,  where  the  trial  is 
Co  oe.  2.  Which  is  thtr  more  nrritnaryand  moic  eiFc6tual 
means  (in  criminal  caCes),  the  juftices  that  take  the  exa- 
mination of  the  per  Ion  accufed>  and  the  information  of 
the  witnefles,  may  at  (bat  tsm-,  or  at  ^tnv  time  after^  and 
before  the  trial,  bind  over  (B)  the  wicnefT^^s  to  appear  at 
the  feffions,  and  in  cafe  of  their  re^ufal  either  t*  come,  or 

.  to  be  bound  over,  may  commit  them  for  their  contempt  in 
futrh  refufal,     2  H.  H.  282. 

-By  the  27  G.  2.  c.  3.  When  any  poor  perfon  (hall  Ciarg«of 
appear  on  recogpiz^ance  in  any  court  to  give  evidence  ^"'^^^^^^ 
agdinfi  another  accufed  of  grand  or  petit  larceny  or  other 
felonVf  (he  court  may,  at  tne  prayer,  and  on  the  oath  of 
fuch  pertbn,  and  on  confideration  of  his  c4rcumft«ince8« 
order  the  treafurer  to  pay  him  fuch  Turn  as  they  (hall  think 
reafonable  for  his  time,  trouble,  and  expence^  which  order 
the  proper  officer  (hall  make  out  for  the  fee  of  6d.;  excepc 

.  in  Mtdditfex^  where  the  fame  (ball  be  paid  by  the  oveneers 

.of  the  poor  where  the  perfon  was  apprehended. 

And  by  the  18  (?•  3.  c.  19.  1  he  court  where  any  per- 
fon (hail  appear  on  recogniza-ice  iffubpcena  to  give  evidence 
as  to  any  grand  or  petit  larceny  or  otber  felony,  whether 

*any  bill  of  indi<f^ment  be  preferred  cr  not,  may  order  the 
treafurer  to  pay  to  him  fuch  lum  as  they  (hall  think  reafon- 
able, not  exceeding  theexpcnces  he  wr%  6or, a /la^ put  unto^ 
making  alfo,  if  he  (hall  ap^iear  to  be  in  poor  cii  cum  (lances, 
a  reafonable  allowance  for  his  trouble  and  lofs  of  time  ; 
which  order  the  clerk  of  alFize  or  ot  the  peace  refpeftively 
0iail  forthwith  make  out  and  dtlWtr  to  iMm,  on  being  paid 

.  for  the  fame  6d.  and  no  more ;  and  the  treafurer  upon 
fight  of  the  order  (haU  forthwith  pay  (he  fame.  /  8. — 
And  the  juHices  in  ftiii  »ns  rrom  time  to  time  may  lay 
down  and  alter  fuch  rules  and  re^ulativ^ns  conceuimg  any 
cofts  or  charges  to  be  allowed  to  any  perfon  by  virtue  of 

>  th.s  a(l,  as  to  theai  (hall  feem  ju(t :  which /ules  and  re- 
;^ulations,  having  received  the  approbation  aod  iignature  of 

one 
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Where  a  wit. 
ncft  it  a  priron^ 
cr  JD  ezecotioa. 

.  Wirncfs  how 
far  prWilrged 
againft  an  ar^ 
xft. 


Penalty  of  a 

'  witness  not  ap« 
|«anng» 


oae  or  more  of  the  judgea  of  affize,  ihall  be  binding  on  alt 
perfons  whatfoever.    /  9. 

Where  a  witnefs  is  a  prifoner  in  execution  for  debt,  he 
nittft  be  brought  up  by  habeas  carpus  ad  ieftlficanium^  ta 
give  his  evidence.     &t.  Tr.  V.  a.  580.  *V.  4.  37. 

One  was  fubpcenaed  ad  tiftifuandum^  and  prayed  a  pri- 
vilege from  being  arrefted,  which  was  granted  $  and  by 
the  court,  it  wlU  fuperfede  an  arreft  upon  mifiu  procefs, 
but  not  upon  an  execution ;  yet  the  (herifF  in  that  cafe 
may  be  committed  for  his  contempt.  NiviC^  cale^  15  C.2. 
Trials  per  pats^  3IC. 

By  the  5  £/•  r.  9.  /  12.  If  any  perfon  upon  whom 
any  procefs  out  of  any  of  the  courts  of  record  within  this 
realm  ihall  be  ferved»  to  teillfy  or  depofe  concerning  any 
matter  depending  therein^  and  having  tendered  unco  bim, 
according  to  his  countenance  or  callings  fuch  reafonible 
fum  for  bis  cofts  and  charges,  as  (having  regard  to  the  dis- 
tance of  the  places)  is  neceflary  to  be  allowed  in  that  be« 
half,  do  not  appear  according  to  the  tenpr  of  the  procefs, 
having  not  a  lawful  and  reafonable  ioipediment ;  be  (h^I 
forfeit  loK  and  (hall  yield  fuch  further  recompence  to  the 
party  grieved,  as  to  the  judge  of  the  courti  out  of  which 
the  procefs  was  awarded,  (ball  feem  meet,  according  to  the 
lofs  that  the  party  which  procured  the  procefs  fliall  fuftain; 
10  be  recovered  by  the  party  grieved,  in  any  court  of  re- 
cord* 

In  the  cafe  of  IVyat  and  Winifirdj  a  G.  a.  A  motioa 
was  made  for  an  attachment  againft  a  perfon  for  not  attend- 
ing  at  the  aifizes  to  give  his  evidence,  being  fubpoenaed, 
and  having  received  one  guinea  for  his  charges,  and  being 
promifed  to  have  one  guinea  a  day  while  there*,  and  Ym 
charges  paid.  And  a  rule  was  made  to  (hew  caufe*  And 
afterwards  caufe  was  fliewtd,  that  an  attachment  ought 
not  to  go,  but  the  party  injured  had  his  adiion  upon  the 
ftatate  of  EU%.  but  the  court  thought  that  it  was  a  good 
foundation  for  an  attachment,  the  difobedience  to  the  fub» 
poena  being  a  contempt  of  the  court }  and  chough  an  ac- 
tion mighc  be  brought  on  the  ftatute,  yet  that  was  a  more 
dilatory  method,  and  more  difficult  to  proceed  in,  which 
encouraged  witnelTes  not  attending  frequently  upon  trials, 
at  which  they  were  fubpoenaed  to  appear  and  give  evidence. 
And  therefore  the  rule  was  made  abfolute.  L.  Rajm* 
1529. 

In  the  cafe  of  Small  and  mUmUly  M.  10  G.  a.  It  was 
moved  for  an  attachment  againft  qm  U^akifaU^  for  notat- 

14  tending 
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tending  to  give  evidence,  being  ferved  with  a  fubpoena^ 
The  ticket  and  fubpcsena  were  not  fworn  to  have  beea 
ferved  perfonally ;  but  delivered  to  i  fervant  at  the  wit- 
nefs's  houfe,  who  carried  it  up  to  his  mafter,  and  brought 
down  word,  that  be  delivered  it  to  his  mafter,  who  faid  he 
would  attend.  By  L.  Hardwuki  Ch.  J.  This  way 
of  proceeding  by  attachment  is  a  new  method.  I  do  not 
know  that  it  has  been  determined,  that  ferving  a  fubpoena 
on  a  fervant,  would  be  a  fufflclent  fervice  to  maintain  an 
a^ion;  but  however,  to  be  jure,  it  is  not  a  fufSdent 
ground  for  an  attachment.  And  Lie  J.  (aid.  It  hath  been 
folerilnly  determined,  that  you  muft  not  only  have  an  af- 
fidavit of  tendring  the  (hilling,  bu:  liicewire  of  a  tender  of 
reafonabl^  charges,  to  ground  an  attachment.  And  th« 
attachment  was  denied.     Caf,  Hardui,  313.     Sir.  1054. 

E.  14  G.  2.  Chapman  and  Peynton.  A  witneb  was  ferved 
with  a  iubpoena  at  Cheflir^  to  attend  the  fittings  at  GuiU^ 
halL  and  two  guineas  were  tendred  by  the  pcrfon  who 
ferved  it,  and  being  objefled  to  as  too  little,  he  declared 
})e  would  give  no  more.  The  witnefs  not  coming  up,  aa 
attachment  was  moved  for;  but  on  (hewing  caufe  was  dif^ 
charged  ;  the  court  faying  it  was  too  little,  and  that  «,the 
witnefs  is  not  obliged  to  truft  to  the  court's  allowing  him 
more  when  he  comes  to  the  book ;  for  perhaps  the  party 
may  not  caM  him,  and  then  it  may  be  difficult  for  him  to 
get  home  again  :  that  this  way  of  puni{hiDg  as  for  a  con- 
tempt was  new,  and  pradlifed  only  in  this  court:  the  com- 
mon pleas  not  doing  it  to  this  day,  but  leaving  the  party 
Co  his  remedy  on  the  5  EL  c,  9.  and  therefore  they  would 
not  enter  into  any  nice  calculations  of  the  ex  pence,  but 
confined  their  inquiry  to  the  queftion,  whether  the  non- 
attendance  was  thro'  obftitiary  or  not.     Str.  1150. 

Jd.  22  G.  a.  Bowks  and  Johnfon.  It  was  moved  for  an 
attachment  againft  one  Terbargh^  for  not  giving  evidence 
at  the  aflizes.  He  was  /ubpcenaed,  but  had  no  ofiFer  to 
have  his  expences  born  $  but  came  to  the  aflizes,  where 
mon^y  was  tendred  to  him  for  that  purpofe,  but  he  refufed 
to  be  fworn. — By  La  Ch.  J.  Attachments  are  a  new 
pradtice.  I  remember  the  firft  motion  for  them.  It  waa 
then  agreed,  (hat  the  fame  reftridlions  Chould  be  ufed  in  at- 
tachments as  in  aAions  on  the  5  Eliz.  one  of  which  is, 
that  a  lender  of  expences  (bould  be  made  at  the  fervice  of 
the  fubpoena.  In  this  cafe,  Terbiirgh  has  not  been  fub*- 
pGcnaed  regularly,  fo  as  to  fubjeS  him  to  the  5  E'tiz.  In 
order  to  be  fubjed  to  an  attachment,  you  inuft  (hew  him 
guilty  of  a  contempt  of  this  court.— By  fFright  J     A 

perfoil 
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pcrfon  not  properly  fubpoenaed  is  to  be  looked  upon  onlf 
as  a  iiander-by;  and  it  is  np  contempt  of  the  court  of 
N'ifi  PriuSf  for  a  fta«der-by  to  refufc  to  be  examined,  much 
lefs  is  it  a  contempt  of  this  court*  And  the  attachment 
was  denied.      BlacJt.  Rcp»  36. 

And,  by  the  court,  in  the  cafe  0^  Hammcnd  and  Sttw» 
art^  //.  8  (?,  the  ivitnefTes  ought  to  have  a  reafonable 
time  to  put  their  affairs  in  order,  that  their  attendance  up- 
on the  court  /iiay  be  as  llcclc  prejudice  to  ihcmfelves  as 
poffiUJe.     ^tr.  510. 

In  criminal  cafes  if  a  witnefs  hath  been  bound  o?er| 
a^d  do  not  appear,  he  (ball  furfdit  his  recognizance. 


Whfch  party 
Ihall  be^in  ihe 
evidence, 
Evdence to  be 


Affirmation. 


M;jft  be  pofiiire. 


Witnefles  may 
te  rximined 
apart, 

Eviflence  to  be 
^tven  in  the  pri- 
ionei's  prefcncc. 


V^  Of  the  manner  of  g'rjtng  evidence. 

He  who  affir^ns  the  matter  in  iffuc,  whether  plaintiff  or 
deFcndant,  ou^^hi  to  begin  to  give  evidence.     Lit»  36. 

The  evidence  both  for  and  againfl  a  prifoner  ought  to 
be  upon  oath. 

And  if  a  peer  is  produced  as  a  witnefs,  he  ought  to  be 
fworn.     3  Keb.  61. 

Lord  Pre/ion  was  committed  by  the  court  o*"  quarter  fef- 
fions.  for  refuting  to  be  fworn  to  give  evidence  to  the  grand 
jury  on  an  indictment  of  hi^h  treafon ;  and  on  his  bcin:; 
brought  by  habeas  corpus  into  the  king's  bench.  Holt  Ch,  J. 
faid,  it  was  a  great  contempt^  and  that  had  he  been  there, 
he  would  have  fined  him,  and  committed  him  till  he  paid 
the  fine;  but  being  other  wife,  he  was  bailed,  i  Sulk* 
278. 

But  a  qudker's  affirmation  in  all  cafes  not  being  crj. 
mina),  (hull  be  allowed  as  evidence,  without  an  cath; 
but  in  criminal  cafes  his  affirmation  (ha!l  not  be  allowed, 
7  ^  8  /^.  f.  34.- 

It  18  no  fa  CIS  fadion  for  a  witnefs  to  fay,  that  be  thinks 
or  pf  rfuades  himlelf;  and  this  for  two  reafons ;  hy  C&kt 
Ch'  J.  I.  Becaufe  the  judge  i?to  give  abfoluie  fentence, 
^nd  ought  to  have  iiiOrc  ground  than  thinking.  2.  Becaufe 
judges,  as  jutigc?,  are  always  to  give  ]uiS^n\^tit  fecundam 
al egaia  ts  picbc^ia^  notvvitliftanv.ing  that  private  perfoiw 
think  otherwise.     Z)y/r  53. 

The  c;  urt  may  induige  a  prifoner  in  examining  the 
wantfles  spart,  but  he  cannot  demand  it  of  rii^ht.    5/.  7r. 

v.4.9- 

Jn  cafes  cf  life,  no  evidence  Is  to  be  given  sgainft  a  pri- 
soner, bu:  'm\  hid  prefencc,     2*  Ihw^  428. 
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H.  0.6  G.  3.  K,  V.  Thomas  Spehar  Crowiber  {a)i  K 
convi£lion  for  killing  game  was  quafhed,  bccaufe  the  fame 
fet  forth  only,  that  tbe  depofition  of  Edward  Tye  the  wit- 
nefs,  which  had  before  been  fworn  to  before  the  juftice, 
was  again  read  over  to  him  in  the  prcfcnce  agd  hearing  of 
the  faid  T".  S,  Crowtler^  and  that  the  faid  EdwardTyf  again 
affirmed  his /aid  dtpofttion  to  be  true  in  the  prefence  and  hear* 
ing  of  the  Jaid  T.  S,  Crowthcr. — By  the  court :  The  wit- 
ncfs  ought  to  have  been  re  fworn  in  the  prefence  of  the 
defendant.     Caf,  by  Durnf,  and  Eajly  i  V.  125. 

In  every  iflue»  the  affirmative  is  to  be  proved.     A  ne-  witneflaieio- 
gative  cannot  regularly  be  proved;    and    therefore   it  is  "^t  *cftif|  *  o«- 
fufiicient  to  deny  what  is  pffirmed,  until  it  be  proved  j  but  ^*  ^'*' 
when  the  affirtnative  is  proved,  the  other  fide  may  conteft 
it  with  oppofite  proofs;  -iox  this  is  not  properly  the  proof 
of  a  ne2:aiivc,  buf  the  pronf  of  Tome  propofuinn  totally 
inconfiitcnt  with  what  is  atSrmed  :  as  if  the  defendant  be 
charged  with  a  trefpafs,  he  nerd  only  make  a  general  de- 
nial of  the  fafl,  and  if  the  h<\  be  proved,  then   he  may 
prove  a  propofition  inconfifi  :nc  with  the  chsroc,  as  that 
he  was  at  r*nother  place  at  the  tirrjc,  or  the  iiicc.     Theory 
of  Evid.  116,  117. 

But  to  this  rule  there  Ss  an  exception  of  fuch  cafe?, 
where  the  law  prefumcs  the  ainrmative  contaiiud  in  the 
iffue.  Therefore,  in  an  information  aj/alntt  lord  Halifax 
for  refufuior  to  deliver  up  ti^.e  rolls  of  t!^»c  auditor  of  the 
exchequer :  the  court  of  exchequer  put  the  plaintiff  upon 
proving  the  negative,  namely,  that  he  did  not  deliver 
them  }  for  a  pcrfon  ihall  be  prefumed  duly  to  execute  his 
«fiice,  till  the  contrary  appear.     Id.  JI7.  > 

A  prifoncr  may  not  call  wltnelfes  to  difprove  what  his  ^  •^'s'n  ftiUjnot 
own  witneffes  have  fworn.     5/.  Tr,  W  2.  764.,  792.  o!!^'wTtm',l« 

A  witnefs  flidll  not  be  permitted  to  reac'   his  evidence,  whethci  a  wi't- 
but  he  may  look  upon  his  notes  to  refa-fii  his  meniory^.  ncismiiyread 

5/.  7r.  V/445.  hiscTidencc. 

A  witnefs  Ihall  not  be  crofs  examined,  rill  he  has  gone  When  he  mij 
through  the  evidence  for  the  party  on  whofe  fide  he  was  ^j^^^*"*" 
produced,     St.  Tr.  V.  2792. 

It  hath  been  admitted,  that  in  order  to  (hew  a  variance  Varunc«« 
in  the  eyi.jence,  a  dcpofiiion   taken   by  a  witnefs  before 
a  juUice  of  the  peace,  may  at  the  prifoner's  defire  be  read 
at  the  trial,  in  order  to  take  ofFthe  crcJir  of  the  witnefs 
by  flicwing  a  variance  between  fuch_  dejofuions,  and  tbe 


(tf)  fee  this  cafe  more  at  large,  tii.  Game. 

cviknce 
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evidence  given  in  court.  And  for  the  fam^  reafeQ  tt 
feems  agreed,  that  where  a  wichefs  at  one  trial  varies 
from  his  owh  evidence  at  another,  in  relaiion  to  the  fame 
matter,  fuch  variance  may  alfo  be  given  in  evidence 
l^  invalidate  his  teilimony  at  the  fecond  trial.     2  Haw. 

430- 
Which  party  yhc  counfcl  of  that  party  which  doth  begin  to  main'^ 

A.11      ,1..^      ^^.^  ^^^  . jj.^^^  ought  to  conclude.     Jrial  per  pais^  220* 

A.  Subpeena  to  give  evidence. 

GEORGE/*^  thirds  by  the  graci  of  God^  of  Great 
Britain,  France,  and  Ireland  khg^  defender  •f  the 
faiths  and  [0  forth.  To  A.  B.  C.  D.  and  E  F.  greeting: 
fVe  command  yoU^  and  every  ofyou^  that  all  bufinefi  being  laid 
afide^  and  allixcufes  wbatfotver  uafing^  you  do  in  your  proper 
ferfoni  mppoar  before  our  jujiices  affigned  to  keep  the  peau  in 

our  county  of  -^ and  alfo  to  bear  and  determine  divers 

feleniet^  trefpajfes^  and  9ther  mifdemeanors  in  the  faid  launty 
eommitted^  at  the  general  quarUr  feffions  of  the  peace^  t9  be 
holden  at  —  in  and  for  the  faid  county^  on  —  the.^^^^ 

day  of at  the  hour  often  in  thefrenoon  of  the  fame  day^ 

'•  /£/?/^  the  truths  and  give  evidence  on  behalf  of  the  inhabit^ 
ants  oftheparifh  of  ^«  in  the  faid  county^  againji  A.  O. 

in  a  cafe  -ofbaflardy.  And  this  you  are  in  no  wife  to  omit^  nor 
any  fyou  to  omit^  on  pain  of  one  hundred  pounds,  Witnefs  Sir 
James  Lowthcr,  baronety  the  "  day  of"  intbi 

m    I        year  of  our  reign. 

Note ;  There  may  be  four  witnefles  put  in  one  fubpaema. 

A  fubpoena  ticket. 

To  Mr.  A.  W. 

BY  virtue  of  his  majeflfs  writ  of  fubpoena  to  you  direOed^ 
and  herewith  fhewn  to  you^  you  are  perjonally  to  be  before 
his  majejifsjufiices  of  the  peace  for  the  county  of  — —  at  the 
general  (juarter  feffions  of  the  peace  to  be  holden  for  Ae  faid 
iouidy  at  — —  in  the  faid  county^  ^n  —  the  — •  day  rf 

m rfexty  to  teftify  the  truth y  and  give  evidence  on  behalf 

9f  the  inhabitants  of  the  par  ijh  of ^^^-^  in  the  faid  county  y  ageurjt 
A.  O.  in  a  cafe  of  bafiardy.  And  this  you  are  not  to  omit^ 
wpon  pain  of  one  hundred  pounds •     Dated  this  ■  day  of 

By  the  court, 

C 
%  CooditioQ 
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t^  Condition  of  a  recognizance  to  appear  and  give 
evidence* 

THE  condition  cf  this  recognizana  is  fucb^  that  if  tht 
shove  hound  A.  W,  /hall  ptrjonally  appear  at  the  next 
general  quarter  fejftom  of  the  peace  to  be  holden  at  —  in  and 
for  the  (aid county^  and  then  and  there  g'tvefuch  evidence  as  be 
inowethj  upon  a  bill  of  indiSiment  to  be  exhibited  by  A^h  of 
■  ■  yeoman^  to  the  grand  jury*  againfi  A.  O.  late  of  — — 
in  tbejaid  county j  yeoman ,  for  the  felonioufly  taking  and  tarry" 

ing  away the  property  of  ■  and  in  cafe  thefaid 

hill  be  found  a  true  bill,  then  if  the  f aid  A.  W.Jkallthen  and 
there  give  evidence  to  the  jurors  that  Jhall  pafi  on  the  trial  of 
thefaid  A.  O.  upon  the  /aid  bill  of  indiSment^  and  not  depart 
thence  without  lefive  of  the  courts  then  this  recognizance  to  be 
void^  otberwife  offeree.  j 

Summons  of  a  witnefs.    See  ^mtunon^t 


Cjcamination. 

T  F  a  felony  ia  comioitted,  and  one  is  brought  before  a  a  peifon  diarg. 
^-*'  jufticc  upon  fufpicion  thereof,  ^and   the  juftice   finds  «^  wkh  fufpi- 
upon  examination  that  the  prifoner  is  not  guilty  ;  yet  the  "**"^      "^* 
juftice  fhall  not  difcharge  him,    but  he   muft  either  be 
bailed  or  committed  :  for  it  is  not  fit  that  a  man  once  ar- 
reded  and  charged  with  felony,  or  fufpicion  thereof,  (hould 
be  delivered  upon  any  man's  difcretion,  without  farther 
trial,     Dalt.  c.  164. 

In  order  to  which  bail  or  commitment,  the  examination  infonnatioii  tv 
and  information  of  the  parties  muft  iirft  be  taken,  accord-  ^  ^^^'^^ 
ing  to  the  following  ftatutes : 

Two  or  morejujilces  (1  Q.)  or  one  of  thefaid  juftices^  be^ 
fore  they  bail  a  perfon  apprehended  for  felony  (if  the  offence  is 
bailable)  Jhall  take  his  examination  (A)  and  the  information 
(^)  of  them  that  bring  him^  of  the  fa£l  and  circumftances 
thereof^  and  the  fame  ^  or  as  much  thereof  as  fhall  be  material 
to  prove  the  felony^  Jhall  put  in  writing  \  which  examination 
they  Jhall  certify  (together  with  the  bailment)  at  the  next  gene* 
tal  gaol  delivery^  to  be  holden  within  the  limits  of  their  com'- 
tnijpott.     I  &  a  P.  &  M.  c.  13.  f.  4. 

Jnd 


6j2 


ex^mimfim. 


How  long  the 
prifontr  may  be 
detained  before 
exAminatton. 


PfifonetN  exi* 
mination  not  to 
be  opon  oat  ha 
Eiatnination 
maj  be  figncdt 


Witee(ret» 


To  be  examined 
on  oath. 

Quakers. 


Jndtliyjhall  have  power  to  bind  by  recogttizanei  (C)  tfff 
fich  as  do  dethro  0ny  thing  material  to  prove  the  offenu,  ti 
appear  at  the  next  general  gaol  delivery  ^  to  be  holden  within  the 
eounty  where  the  trial /ball  be j  then  and  there  to  give  evidence 
againjl  the  partji  and /ball  certify  fuib  recognixante  im  like 
manner,     f.  5. 

.  Jnd  if  they  offend  in  any  thing  herein^  they  /hall  be  fined  by 
^beju/iicei  of  gaol  delivery^     Id. 

In  liki  manner y  where  theperfon  is  not  bailed^  but  committed 
to  war d^  the  jujiice  or  jtfJUces  who  commit  him^  fitall  befero 
fuch  commitment  take  the  like  examination  and  information^ 
and /hall  put  the  fame  in  writing  within  two  days  after  the 
faid  examination^  and  /hail  in  like  manner  hind  over  ibo 
witnejfci ;  and  certify  the  whole  as  above*  2  &  3  P.  &  M* 
C.  JO.   ^        ^ 

Shall  take  his  examination"]  And  in  order  thereunto,  if  by 
feme  reafonable  occafion,  the  juiltce  cannot  at  tb^  return 
of  the  warrant  take  the  examination,  he  may  by  word  of 
mouth  command  the  conftable  or  any  other  pcrfon  to 
detain  in  cuftody  the  prifoner  till  the  next  day,  and  then 
to  bring  him  before  the  juftice,  for  farther  examination* 
And  this  detainer  is  juiliFiabie  by  the  confiable  or  any 
<n\\%  perfon,  without  (hewing  the  particular  caufe  for 
which  he  was  to  be  examined,  or  any  warrant  in  writing, 
I  H.  H.  585. 

But  the  time  of  the  detainer  mutt  be  no  longer  than  it 
neceflTary  for  fuch  purpofe ;  for  which  it  is  faid,  that  the 
fpace  of  three  d«ys  is  a  reafonable  time.     2  Hcrw,  1 19. 

The  examination  of  the  pcrfon  accufed  ought  not  Co 
be  upon  oath,     i  H.  H>  585. 

>  But  if  upon  his  examination  he  ihall  confefs  the  matter, 
it  (hall  not  be  amif&  that  he  fubfcribe  his  name  or  mark  to 
it.     Dalt.  c.  164, 

Which  examination  being  voluntary,  and  fworn  by  the 
jufiice  or  his  clerk  to  be  truly  taken,  may  be  given  in  evi- 
dence againftnhe  party  confeifing,  but  not  againft  others. 
I  H.  H*  585-     2  Haw.  429. 

.  Infarmation  of  them  that  bring  him']  Or  of  Other  witne(Ics» 
whom  the  juftice  may  bring  before  him  by  his  warrant  (D) 
for  that  purpofe.     j  H.  H,  586.     Dalt.  c.  164. 

And  this  information  muft  be  upon  oath.  Dak*  c.  i64» 
I  H.  H.  586. 

And  therefore,  if  a  quaker  is  witnefs,  his  affirmation 
muft  not  be  taken  in  this  cafe;  for  by  the  7  &  8  ^« 
c.  34*  /.  36.  it  is  provided,  that  no  quaker  ihall  be  eira- 

mixst^ 
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mined  for  or  againft  any  perfon  in  any  crioaiaal  caufe^ 
uolefs  it  be  upon  oath* 

And  the  faid  information  being  upon  the  trial  fworn  to  May  beiivci^i^, 
\e  truly  taken,  by  the  juftice  or  his  clerk,  may  be  given  in  «ritf«oc«. 
evidence,  againft  the  prifoner,  if  the  witnefles  be  dead  or 
not  able  to  travel,     i  H.  H.  586. 

Or  as  much  ihtreof  ai  JhaU  hi  maUfial  to  prow  tbi  fiiony} 
Yet  it  feemeth  alfo  juft  and  right  that  the  jufticca  who 
take  information  again  (I  a  felon,  or  perfon  fufpeded  of 
frlony,  (hould  take  and  certify  as  well  fuch  informatiout 
proof,  and  evidence,  as  goeth  to  the  acquittal  or  clearing 
of  the  prifoner,  as  fuch  as  maketh  againft  the  prifioner : 
for  fuch  information,  evidence,  or  proof  fo  taken,  is  only 
to  inform  the  king  and  his  juftices  of  the  triiih  of  the 
matter.     Dab.  r.  165.  ^ 

Shall  cirii/y  at  the  riixt  gad  Jiliviry]    And  yet  for  petty  Extnifaadoa  t» 
larcenies,  and  fmall  felonies,  the  offenders  may  be  tried  at  ^  ovtifitd  to 
the  quarter  feflions,  and  the  examinations  an4  informations  *^«P'***»'*o»*» 
may  be  certified  thither.     Dalt.  r.  164. 

To  hi  hold$9  within  the  limits  tftbtir  commijjioni  And  yet 
examinations  taken  by  juftices  of  the  peace  in  one  county, 
Qfiay  be  t>y  tfiem  certified  in  another  county,  and  there 
read,  and  given  in  evMeoce  againft  the  prifoner«    Dalt. 

€.    164. 

To  Und  by  recopsizAntt]  Aqd  upon  rcfufal  may  commit  p^ofccutoruht 
the  perfon  refufing.     1  H.  H,  s86«  boood  to  ap. 

And  the  parties  grieved  ought  to  be  bound,  not  only  to  ^"fi***^* 
give  evidence,   but  alfo  10  prefer  a  bill  of  iQdiftment  •^***"*** 
9g>ip^ttic  prifoper.     Dalf.  €.  164. 

4    E2:aminacion  of  ^  felon, 


Weftmorland,  'T*  HE  examination  of  A.O.  9f  ■  ■>  1  » 
*  y toman ^  taken  btfon  me  Henry  Chay« 
tor,  do^^  of  laws ^  out  of  his  majeft/sjufiias  of  tho  peace  for 
the  faid  county  [or,  in  the  cafe  of  bail,«— Itfi/ff^i/^rtf  us  • 
two  of  his  majeftfs  jufticis  of  the  peace  for  the  faid  cnmty,  and 
pne  of  sis  of  the  quorum]  the  — —  day  of  ■  ■    ■  in  the        m 

year  of  the  reign  of 

The  faid  A.  O,  being  charged  before  me  [or,  US'}  by  A*  !• 
of  yeoman^  with  the  felonious  fleattng  out  of  the  houfe 

of  the  faid  A.  I.  ^r  — —  oh  the day  of  —  thefolkw^ 

ing  goods^  to  wit^ of  the  value  ^  ■  ■  ■-  he  the  faid  A.  O, 

upon  bis  examination  now  taken  before  me  [or,  »;]  confejfith 
that  — r-  [fiU  denictb  that  — — ],  Ifc. 

Vol.  L  X^  B.  Inforo^* 


B.  Information  of  a  wicnefs. 

Wcftoibrland.  TPHE  inf^matkn  ^.A.  I,  tf  — — • 
^    yioman^  taiin  upon  oath  htf^rt  ta/t  [as 
before], 

C.  Recognizance  to  give  evidence. 

Wcftmorland.  T%  E  //  nmimbtredy  that  on  the  ■ 

^  day  9f —  in  the  — —  jior  rf 

the  reign  of A.  I.  of  — ^ in  the  [aid  county^  yea^ 

man^  did  come  before  me  Henry  Cbaytor,  doBor  tflaws^  one 

af  the  jufiices  of  ourfaid  lord  the  king^  ajffigned  to  keep  the  peace 

in  the  faid  county^  and  did  acknowledge  himfelfto  owe  to  ourfaid 

lord  the  king  ten  pounds  of  lawful  money  of  Greit  Britain,  ««- 

'   '  der  condition^  that  ifhejballperfonally  appear  Before  ibejuftice$ 

.      .  ef  our  [aid  lord  the  kingy  at  the  next  general  quarter  fejj^ns  of 

the  peace  [or,  gaol  delivery]  to  be  holden  iH  and  for  the  faid 

V      founty^  then  and  there  to  give  evidence  in  behalf  of  our  faid 

lord  theiirrg^  againfi  A.  O.  late  of r-  who  being  at* 

tachedj  andfufpiffed  of  felony  ^  is  now  committed  to  the  gaol  of 
ourfaid  lord  the  king  in  the  faid  coiinty^  then  this  recogmxance 
fobevoidi  otherwije  of  force. 

Or  thus,  to  prefer  a  bill  of  indi£i;meac»  and  give 
evidence. 

Weftmorland.IJ  E  it  remembered^  that  on  the day 

-P  ef  — —  in  the  — —  year  of  tbi  reign 

0f  .— A.  I.  of  "  in  the  faid  county^  yeoman^ 

perfonaliy  came  before  me  Htnvf  Chay tor,  d9£hr  of  /aw,  out 
af  the  jufticnaf  our  fmd  lard  tpe  king^  a^gn^d  to  keep  tba 
peace  in  the  faid  county^  and  acknowledged  bimfelf  to  owe  to  our 

faid  lord  the  king,  tbefum  4/ rf good  and  lawful  memty 

y  Great  Britnin,  to  he  made  and  leviedofbis  goods  anddktt* 
eels,  lands  and  tenements,  to  the  1^  of  our  faid  lord  the  hmg^ 
jkii  heirs  and  fuccefors^  if  he  the  faid  A.  I.  /iaU  fail  in  tie 
condition  indorjed.  ».  Cf 

The  condition  of  the  within  written  recognizance  isfucb^  that 

whereas  one  A,  O.  late  of was  this  prefent  day  hrau^ 

kifcri  tbejuftice  within  ffieniioned  by  the  within  bounden  A.  L 
0nd  was  by  him  charged  with  the  felonious  taking  and  carrying 
gway  0  of  the  goods  ef  him.  the  fend  A.  L  aesi  there^ 

ypgn  was  committed  by  the  faid  jufiice  to  the  common  gaol  in  and 

J  /If 
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ftr  ihifatd  c&unty :  ifibirif^n  be  th  fmd  A.  L  fiatt  anJ  i$ 
ai  tbi  mxt  gimral  fuarier  fijfimt  afm  piaa-lor^  gaol  diti^ 
vaj]  U  hi  boldin  in  mid  for  tbtfaid  county^  P^rf^  or  cauft  U 
hfrofimdj  om  bill  ofindi&meni  of  tbtfaid  felony  agai^fi  tbo 
fold  A.  O.  andJbaU  ibon  alfo  givi  ovidonce  tbirg  tonurning 
ibifamu  ^^  Will  to  tbo  jurors  tbat  /ball  tben  inqtdro  of  tbo  * 
fmdfihny^  as  alfo  to  tbom  tbatJbaUpafs  upon  tbi  trial  of  tbo 
feid  A.  O.  tbat  tbtn  tbo  faid  ncognizasui  to  bo  void^  or  ilfi 
jo  ftmtd  in  full  forco  for  tbo  king. 

D.  Warrant  for  a  witnefsi. 

Wefimorland.  |  To  the  conftable  of 

XTIT*  HEREAS  oatb  batb  bun  madi  htforo  me  ■■ 

^^  om  of  his  majifty'sjufticis  of  the  peace  in  and  for  tbo 
faid  county^  by  A.  L  of — ^— -  pomoHj  tbat  be  the  faid  A.  L 
VHis  lauly  robbed  at  ■  and  tbat  be  bath  good  eaufe  to  bo'^  ^ 
lieve  tbat  A.  W,  of  ■  -  is  a  matirial  ufitnefi  to  prove  by 
whom  the  faid  robbery  was  eommitted:  Tbefe  an  therefore  to  r/* 
quire  you  to  eaufe  the  faid  A.  I.  forthwith  to  come  before  me^  to 
givefucb  information  and  evidence  as  be  knoweth  concerning  the 
"faid  offence^  that  fucb further  proceeding  may  be  bad  therein^  as 
$p  the  law  doth  appertain.  Given  under  my  band  and  feal  af 
t  in  the  faid  county^  the  m  ■  eby  of*  ■> 
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